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TO 


The  Eight  Honourable  LORD  CAIRNS. 

My  Lord, 

In  the  following  Work  I  have  endeavoured  to 
give  an  account  of  the  Constitution,  Jurisdiction,  and  Bules  of 
Practice  of  the  Courts  of  the  First  Instance,  appertaining  to  a 
system  in  whose  highest  Court  of  Appeal  you  lately  presided ; 
and,  in  availing  myself  of  the  kind  permission  to  dedicate  the 
work  to  your  Lordship,  I  venture  to  hope  that  you  may  not 
find  it  altogether  uninteresting  to  see  how  the  office  of  Sheriff, 
which  (though  derived  in  hoth  instances  from  the  same  Anglo- 
Saxon  source)  in  England  soon  sank  heneath  the  influence  of 
the  Central  Courts  to  the  performance  of  merely  executive 
functions,  in  Scotland  has  retained  much  of  its  original 
jurisdiction,  has  found  its  place  among  the  more  modern 
tribunals,  and  continues  to  perform — as  I  believe  with  general 
and  warm  approval — ^a  very  large  proportion  of  the  judicial 
work  of  the  country. 

I  have  the  honour  to  remain, 

My  Lord, 
Your  Lordship's  most  obedient  Servant, 

J.  DOVE  WILSON. 


PREFACE. 


There  can  be  no  question  of  the  great  importance  of  that 
branch  of  the  law  which  treats  of  the  modes  in  which  rights 
are  enforced.  To  the  Public  it  is  perhaps  the  most  important 
branch,  because,  unless  its  provisions  are  arranged  in  such  a 
manner  as  to  permit  the  quick,  certain,  and  inexpensive  settle- 
ment of  disputes,  the  provisions  of  all  the  other  branches  of 
the  law  may  remain  to  a  great  extent  inoperative.  Unfortun- 
ately it  is  the  branch  which,  of  all  others,  has  the  fewest  at- 
tractions to  the  Lawyer,  and  in  Scotland,  in  recent  years,  it  has 
been  comparatively  neglected.  The  law  in  consequence  has 
suffered  both  in  substance  and  in  form.  In  substance  the 
deficiences  are  not  so  marked ;  but  the  form  of  the  law  is  about 
as  inconvenient  as  can  well  be  imagined.  The  law  of  process, 
which  in  any  well  considered  system  ought  to  be  embodied  in  a 
code,  has  to  be  searched  for  in  Scotland  through  innumerable  de- 
cisions, through  many  statutes  and  many  rules  of  Court,  hardly 
one  of  which  is  complete  in  itself;  and  which,  taken  altogether, 
extend  over  such  a  long  period  of  time,  and  fill  such  a  mass  of 
literature,  aa  to  make  the  extrication  of  the  practical  rules  a 
task  of  serious  difficulty. 

The  Boyal  Commission,   at  present  inquiring   into   the 
Judicial  System  of  Scotland,  may  be  expected  to  effect,  or  &t 


Vlll  .  PREFACE. 

least  to  origiDate  measnres  calculated  in  due  time  to  effect, 
great  improvements  in  the  law  of  process,  and  I  had  it  in 
doubt  whether,  at  the  present  juncture,  I  should  publish  this 
treatise.  But  as  it  must  be  some  time  before  the  Commission 
can  report,  and  as  a  still  longer  time  must  elapse  before  legis- 
lation can  follow  upon  the  consideration  of  their  report,  I  have 
thought  that  the  treatise  might  prove  useful  to  the  profession 
in  the  meanwhile.  A  strong  inducement  to  take  the  course 
of  now  issuing  the  treatise  was,  that  I  would  have  the  oppor- 
tunity of  incorporating,  with  the  older  practice,  the  very 
important  legislative  changes  made  in  1868. 

The  object  of  the  treatise  is  to  present  an  account  of  the 
Constitution,  Jurisdiction,  and  Practice  of  the  Sheriff-Courts 
in  Civil  Causes,  in  as  clear,  concise,  and  systematic  a  form  as 
may  be  possible.  I  have  endeavoured  to  resist  the  temptation 
to  digress  into  matters  which  would  not  be  of  practical  use;  and 
I  have  not  entered  upon  historical  researches  further  than  was 
neceB8a>7  at  times  to  explain  proceedings  which  might  other- 
wise  have  appeared  anomalous.  The  plan  of  the  work  is, 
firstly,  to  explain  the  constitution  and  jurisdiction  of  the  Sheriff- 
Court;  secondly^  to  trace  the  ordinary  action  for  the  payment  of 
money,  from  beginning  to  end,  giving  (in  separate  chapters) 
the  normal  proceedings  that  occur  in  almost  every  action,  the 
occasional  proceedings  required  in  exceptional  circumstances, 
the  right  of  appeal  from  the  Sheriff-Substitute  to  the  Sheriff, 
and  the  mode  of  enforcing  the  final  judgment ;  thirdly,  to  take 
each  of  the  special  forms  of  action  competent,  and  to  explain 
wherein  it  differs  from  the  ordinary  action ;  and,  fourthly,  to 
point  out  wherein  the  summary  civil  procedure  authorised  by 
the  Small  Debt  Act  of  1837,  and  the  Debts  Recovery  Act  of 
1867,  differs  from  the  ordinary  procedure.  This  concludes  the 
proper  work  of  the  Sheriff- Court ;  but  to  complete  a  practical 
treatise  there  is  required,  fifthly,  an  account  of  the  jurisdiction 
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which  the  Sheriff  exercises  as  Commissary ;  and,  sixthly,  an  ac- 
count of  the  various  modes  of  appealing  from  the  decisions  of 
the  Sheriff- Court  to  Higher  Courts ;  and  these  subjects  I  have 
added.  In  the  Appendix  are  contained  the  Acts  of  Parliament 
and  Acts  of  Sederunt  required  in  practice ;  and  in  the  Schedules 
to  these  various  Acts  will  be  found  the  forms  in  common  use. 

The  experience  I  have  had  for  some  years  as  a  Sheriff- 
Substitute  has,  I  trust,  been  useful  to  me  for  the  present  work  ; 
and  I  have  been  fortunate  enough  to  have  had  valuable  assist- 
ance in  its  preparation.  Mr  Sheriff  Smith,  of  Elgin,  has  not 
only  assisted  me  in  the  earlier  stages  of  the  work,  but  in 
going  over  Ihe  proof  sheets,  has  given  me  the  benefit  of 
numerous  and  most  useful  suggestions.  For  much  assistance 
of  the  same  kind,  in  the  department  which  comes  more 
directly  under  the  notice  of  the  Clerks  of  Court  than  under 
thai  of  the  Judges,  I  am  indebted  to  Mr  John  Grant  Leslie, 
Sheriff-Clerk-Depute  of  Aberdeenshire,  and  to  Mr  Alex. 
Grordon  Brown,  Sheriff-Clerk-Depute  of  Kincardineshire,  the 
former  of  whom,  in  reading  the  proof  sheets,  has  communi- 
cated the  benefit  of  a  very  long  experience.  To  Mr  A. 
Ellison  Boss,  S.S.C.,  I  am  indebted  for  the  preparation  of 
the  Index.  In  conclusion,  I  have  to  add  that,  in  a  work  which 
for  its  size  involves  an  unusual  amount  of  detail,  I  can  scarcely 
hope  to  have  altogether  avoided  inaccuracies ;  but  that  if  any 
reader  should  discover  either  error  or  defect,  he  will  do  me  a 
favour  if  he  will  inform  me  of  it. 

J.  D.  W. 

Stonehavbn,  Kincardineshibe, 
March  1869. 
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Page  167,  title  of  article  8,  delete  *♦  not  " 

Page  168,  title  of  article  9,  for  **Ca8e  of  parties  being  the  same," 
i         read  "  not  being  the  same." 

Page  889,  line  12,  for  " no  case  does  the  note  "  read  "the  last  case 
the  note  does  not." 


Thb  Judges  of  the  Sheriff-Cionrt  are  two  in  nnmber— the 
Sheriff,  and  the  Sheriff-Substitute.  Previous  to  the  Heritable 
Jurisdiction  Act,(a)  there  were  three  classes  of  Judges.  The 
pigh  Sheriff  was  the  Judge  Ordinaiy  of  the  County,  and  was 
generally  one  of  the  larger  landed  proprietors.  He  appointed 
a  Depute  (usually,  although  not  always,  a  lawyer),  by  whom 
the  great  proportion  of  the  duties  was  discharged.  The  She- 
riff-Depute, again,  appointed  one  or  more  Sheriffs-Substitute  to 
act  in  his  absence.(6)    On  the  passing  of  the  Heritable  Juris- 


(a)  ao  Qeo.  II.,  c.  43. 

(6)  "  One  named  by  a  di^pnty  who  has 


himself  the  power  of  deputation,  is  caUad 
a  rabatitute;"  Enk.  1.  2. 13. 

A 


2  HANDBOOK  OF  PRACTICE.  [Part  I. 

The  Sheriff. 

diction  Act,  the  High  Sheriff  was  prohibited  from  judging  per- 
sonally in  any  cause,  civil  or  criminal ;  the  power  of  appoint- 
ing the  Sheriffs-Depute  was  taken  from  him ;  and  it  was  enacted 
that  the  Sheriffs-Depute  should  be  appointed  by  the  Crown,  and 
should  have  the  power  of  naming  the  Sheriffs-Substitute.  The 
office  of  High  Sheriff  is  now  almost  an  honorary  office,  and  is  in 
general  held  by  the  Lord  Lieutenant  of  the  county.(c) 

1.  The  Sheiifil — The  qualification  of  the  Sheriff-Depute  was 
fixed  by  the  Heritable  Jurisdiction  Act  at  that  of  an  Advo- 
cate of  three  years'  standing,  and  the  office  was  appointed  to  be 
held  ad  vitam  aut  culpam.  The  Act  also  made  various  regu- 
lations as  to  residence  for  a  certain  part  of  the  year  within 
the  county,  but  these  have  all  been  abrogated,  and  none  of  the 
Sheriffs-Depute  are  now  bound  to  residence,  with  the  excep- 
tion of  the  Sheriffs  of  Edinburgh  and  Lanarkshire,  who,  by  a 
subsequent  Act,  must  reside  within  six  miles  of  Edinburgh  and 
Glasgow  respectively.  The  Sheriffs  of  the  other  counties  are 
now  bound  to  attend  the  sittings  of  the  Court  of  Session,  but 
hold  certain  Courts  annually  within  their  counties.(c^  By  an 
Act  passed  in  1828,(e)  the  name  of  Sheriff-Depute  (which,  in  so 
far  as  regarded  the  judicial  duties  of  the  Sheriff,  had  evidently 
become  a  misnomer)  was  virtually  changed  to  that  of  Sheriff. 
By  an  Act  passed  in  1853  (/)  the  number  of  Sheriffs  was 
diminished, — ^their  duties  having  considerably  changed  both  in 
amount  and  character  through  the  effect  of  the  legislation  of 
the  first  half  of  the  present  century.  From  having  been 
Judges  Ordinary  of  the  County,  the  Sheriffs  have  risen  to  be 
mainly  Judges  of  Appeal  on  the  decisions  of  the  Sheriffs-Sub- 
stitute, against  which  appeal  to  them  is  competent.     But  (in 

(e)  The  words  steward  and  Steward-  c.  119,  {2;   16  and  17  Vict.,  e.  SO, 

Snbstitate,  which  occur  in  some  of  the  §  46. 

older  Acts  of  Parliament,  need  not  be         (e)  9  Geo.  lY.,  c.  29,  §  22,  providing 

used  now,  as  they  are  declared  to  be  in-  "that  the  Sheriff -Depute  may  be  ad- 

claded  under  Sheriff  and  Sheriff-Substi-  dressed  bj  the  title  of  Sheriff  without 

tnte ;  1  Vict.,  c.  39.  the  term  Depute  being  added." 

(4)  3  Geo.  rv.,  c  49 ;  1  and  2  Vict,         (/)  16  and  17  Vict.,  c.  92. 
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Sheriff-Substitute. 


80  far  as  the  duty  of  attending  the  Court  of  Session  permits) 
they  still  have  the  power  of  judging  in  the  first  instance  when 
they  choose  to  exercise  it;  and  in  some  cases  they  are  still 
bound  to  act  in  that  capacity — as,  for  example,  in  the  Small  Debt 
Circuit  Courts,  which  they  are  bound  to  hold  once  in  each  year. 

2.  Sheriff- Substitute. — The  qualification  for  Sheriff-Substi- 
tute is  that  he  has  been  admitted  an  Advocate,  or  an  Agent 
in  the  Court  of  Session  or  in  one  of  the  Sheriff-Courts,  at  least 
three  years  before  his  appointment.  This  qualification  was 
introduced  by  an  Act  passed  in  1825,  by  which  time  the  duties 
devolved  on  the  Sheriff-Substitute  had  rendered  some  such 
provision  necessary.  His  commission  must  have  annexed  to 
it  a  certificate  by  the  Lord  President  of  the  Court  of  Session 
and  the  Lord  Justice-Clerk,  bearing  that  he  is  duly  qualified 
and  capable  to  discharge  the  duties  of  the  office.(^)  The 
Sheriff-Substitute  formerly  held  office  during  the  pleasure  of 
the  Sheriff  who  had  appointed  him,  and  the  commission  ex- 
pired at  his  death ;  but  (the  importance  of  the  office  having 
continued  to  increase)  it  was  enacted  in  1838  that  the  Sheriff- 
Substitute  should  not  be  removed  except  with  the  consent  of 
the  Lord  President  and  Lord  Justice-Clerk ;  and  that,  notwith- 
standing the  death,  resignation,  or  removal  of  the  Sheriff,  the 
Sheriff-Substitute  should  still  hold  office,  and  exercise  all  the 
powers  belonging  to  it.{h) 


(p)  6 Geo. IV., c 23, §9.  "Nopenon 
shall  be  ftppointed  a  Sheriff  or  Stewart- 
Sabfititnte  of  any  county  or  stewartry  in 
fiootlaod  who  shall  not  be  an  AdTocate 
of  three  years  standing  at  the  least,  or  a 
derk  to  His  Majesty's  Signet,  or  a  Solici- 
tor before  the  Supreme  Courts  of  Scot- 
land, or  a  Procurator  admitted  to  prac- 
tise before  a  SheriiT-Coart  in  Scot- 
land, and  who  shall  not  have  been  ad- 
mitted to  practise  as  sach  Clerk  to  the 
Signet,  Solicitor,  or  Procurator  for  at 
least  three  yean  previous  to  his  appoint- 
ment ;  aod  that  no  incb  commission  ap- 


pointing any  such  person  a  Sheriff  or 
Stewart-Substitute  shall  be  valid,  or  en- 
able any  person  to  do  any  act  by  virtue 
thereof,  unless  and  untfl  there  shall  bf 
annexed  thereto  a  certificate  under  the 
hands  of  the  Lord  President  of  the  Court 
of  Session,  and  the  Lord  Justice-Clerk, 
bearing  that  such  person  is  duly  qualified, 
and  capable  to  discharge  the  duties  of  the 
said  office,  which  certificate,  after  due  in- 
quiry, the  said  Lord  President  and  Lord 
Jastice-Clerk  are  hereby  required  either 
to  grant  or  to  refuse.'' 
{h)  1  and  2  Vict.,  c.  119,  §§  3  and  4. 
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The  Sheriffs-Substitute  were  for  long  permitted  to  carry  on 
business  in  their  counties ;  but  as  the  office  came  gradually  to 
require  more  and  more  of  their  time,  and  they  assumed  more  and 
more  of  the  position  of  professional  judges,  it  was  felt  that  this 
was  unseemly,  and  they  were  prohibited  from  doing  so.  The  Act 
of  1825,  by  which  this  was  first  done,  prohibits  them  from  act- 
ing, directly  or  indirectly,  as  Procurator  before  any  Court  in  the 
county, (t)  and  the  Act  of  1838  carries  this  farther  by  prohibit- 
ing them  from  acting  as  agent  either  in  legal  banking  or  other 
business,  or  as  conveyancer,  factor  or  chamberlain,  except  for 
the  Crown,  and  from  being  appointed  to  any  office,  except  such 
offices  as  are  by  statute  attached  to  his  own.  The  Sheriff-Sub- 
stitute is  also  bound  to  residence  within  his  county .(^) 

Several  of  the  larger  counties  are  divided  into  districts,  to 
each  of  which  a  Sheriff-Substitute  is  attached,  but  the  com- 
missions extend  over  the  whole  county .(Q 

The  Sheriff-Substitute  is  the  resident  Judge  Ordinaiy  of 
the  county,  with  the  full  power  (subject  to  such  review  as 
may  be  competent)  of  doing  every  judicial  act  which  might 
be  done  by  the  Sheriff.(m)  In  the  words  of  Lord  Ormidale — 
**  Having  regard  to  the  terms  in  which  the  commission  in  favour 
of  a  Sheriff-Substitute  is  always  expressed,  as  well  as  to  the 
essential  nature  of  the  office,  he  is  vested  with  and  entitled  to 
exercise  (except  when  it  should  otherwise  appear  either  from 
declarator  or  fair  and  necessary  inference)  all  the  power,  juris- 
diction and  authority  pertaining  to  the  office  of  Sheriff. ''(ti) 


(0  «  G«o.  IV.,  c.  23,  }  10.  "No 
Sheriff  or  Stewart-Substitate  shall  act 
directlj  or  indirectly  as  a  Procurator 
before  any  Conrt  in  the  county  or  stew- 
artry  of  which  he  is  Sheriff  or  Stewart- 
Subetitate,  or  shall  be  in  partnership  with 
any  person  so  practising." 

{k)  1  and  2  Vict.,  c  119,  §  6.  The 
section  r^nlates  the  period  for  which  the 
Sheriff-Sabetitute  may  be  absent  from 
the  county,  and  the  provision  which  must 


be  made  for  carrying  on  the  business 
during  his  absence. 

(0  16  and  17  Vict,  c  80,  {  40. 

(m)  There  are  some  acts  of  an  ad- 
ministrative character  which  a  few  spe- 
cial provisions  in  statutes  have  made 
competent  only  to  the  Sheriff,  but  with 
these  the  present  volmne  is  not  concerned. 

(n)  Fleming  v.  Diekion,  19  I>ec.  1862, 
1  Macph.  188. 
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8.  Honorary  Sheiiff-Snbstitate. — In  addition  to  the  salaried 
Sheriff-Substitute,  it  is  the  custom  in  all  counties  to  have  one 
or  more  Honorary  Sheriffs-Substitute  empowered  to  act  for 
him  during  his  temporary  absence  or  incapacity.  The  provi- 
sions of  the  Act  of  1825,  already  referred  to,  in  regard  to  the 
qualifications  of  Sheriffs-Substitute,  do  not  expressly  except 
Honorary  Substitutes;  but  it  is  shewn  by  the  context  that  those 
provisions  were  not  meant  to  apply  to  them,  and  in  practice 
they  are  not  held  as  applicable.  Neither  is  the  restriction  of 
the  Act  of  1825,  th^t  a  Sheriff-Substitute  may  not  be  a  Pro- 
curator, held  to  apply  to  them.  Were  the  Act  held  to  apply, 
it  would  often  be  impossible  to  have  any  Honorary  Substitutes. 
The  same  grounds  on  which  it  is  considered  that  an  Honorary 
Sheriff-Substitute  does  not  require  to  be  certified  as  fit  for  the 
office  by  the  Lord  President  and  Lord  Justice-Clerk,  exempt 
him  from  the  operation  of  the  clause  prohibiting  him  from 
being  a  Procurator.(o)  In  practice.  Procurators  are  not  ap- 
pointed, unless  in  exceptional  circumstances.  It  is,  of  course, 
clear  that  a  Procurator  so  appointed  could  not  act  in  any  cause 
in  which  he  was  himself  in  any  way  interested.(j9)  The  re- 
gulation in  the  Act  of  1839  prohibiting  Sheriffs-Substitute 
from  acting  as  agents,  and  in  similar  capacities,  applies  ex- 
pressly only  to  the  salaried  Sheriffs-Substitute.  Honorary 
Sheriffs-Substitute  are  removeable  at  the  pleasure  of  the  Sheriff, 
but  the  commissions  do  not  seem  to  fall  by  the  fact  of  his  ceas- 
ing to  hold  office.(i;) 


(o)  The  Act  of  Sederunt  of  6  March 
1783,  which  regnkted  this  matter  pre- 
▼ioos  to  the  Act  of  1826,  prohibited  (in 
general  terms)  all  Sheriffs-Substitate 
from  acting  directly  or  indirectly  in  any 
action  or  cause  depending  or  to  depend 
before  them.  This  was  passed  before 
the  distinction  between  salaried  and  hono- 
rary Sheriffs-Substitute  was  recognised, 
salaries  having  been  fint  paid  by  the 
Crown  in  1786.  A  majority  of  the  judges 
thonght  that  even  it  did  not  apply  to 


honorary  Sheriffs-Substitute  {McuAtnioth 
y.  Maekenxie,  18  Not.  1818;  affd.  1819, 
1  Bligh.  272);  but  that  opinion  must 
have  been  wrong  {Adam  v.  Cunningham, 
5  July  1824,  S.  Inst.  R.,  117). 

ip)  It  was  once  held  that  the  Sheriff- 
Clerk  might  be  honorary  Sheriff -Substi- 
tute, but  this  would  not  now  be  followed; 
Binning  v.  Cook,  24  Jsn.  1711,  M.  7662. 
See  Stewart,  22  April  1857,  2  Irving, 
614,  and  29  S.  J.  844. 

{q)  1  and  2  Vict.,  c.  119,  H  3, 4  and  6. 
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4.  OommisBaries. — The  Sheriffs  and  Sheriffs-Substitute  also 
hold  commissions  as  Commissaries  and  Commissaries-Depute 
respectively.  When  the  Inferior  Commissary  Courts  were 
abolished  in  1824,(r)  most  of  the  Sheriffs  were  appointed  Com- 
missaries, and  when  the  Supreme  Commissary  Court  was 
abolished  in  1830,(«)  the  remaining  Sheriffs  were  likewise  made 
Commissaries.  The  same  Acts  made  the  Sheriffs-Substitute 
Commissaries-Depute.  But  as  all  the  important  actions  which 
could  be  raised  in  the  Consistorial  Courts  were  at  the  same 
time  transferred  to  the  Court  of  Session,  the  powers  which  the 
Sheriffs  exercise  as  Commissaries  are  very  limited,  and  are 
confined  mainly  to  matters  arising  in  cases  of  succession  by 
death  to  moveable  property. 

0.  Sheiiff-Olerk. — The  Sheriff-Clerk  is  appointed  by  the 
Crown,(<)  and  holds  office  <id  vitam  aut  culpam.  He  is  bound 
to  do  the  duties  of  the  office  personally  ;(ti)  but  this  does  not 
prevent  him  from  appointing  deputies  to  assist  him  in  the  per- 
formance of  his  duties,  or  to  act  during  his  necessary  absence.(t;) 
Though  there  is  no  statute  directly  sanctioning  such  appoint- 
ments, there  are  numerous  statutes  in  which  they  are  recog- 
nised. The  Sheriff-Clerks  and  their  deputies  are  prohibited 
from  practising,  either  directly  or  indirectly,  before  their 
Courts,(x)  and  if  they  do  so^  all  the  proceedings  in  which  they 
have  been  thus  concerned  are  null.(y)  This  disqualification, 
however,  does  not  apply  to  suits  in  which  they  are  personally 


(r)  4  Geo.  IV.,  c.  97,  ^^  6,  8  and  10. 

(»)  11  Geo.  IV.,  and  1  WiU.  IV.,  c.  69, 

30. 

(()  In  the  ctse  of  any  temporary  va- 
cancy in  the  office,  the  Court  of  Session 
can  make  an  interim  appointment. 

(«)  6  Geo.  IV.,  c.  23,  §  6 :— "  Eveiy 
person  who  has  been  appointed  since  the 
1st  day  of  Angnst  1814,  or  who  shall 
hereafter  be  appointed  a  clerk  in  the  said 
Sheriff  or  8t«fwart  Courts,  shall  discharge 
the  dnties  of  the  said  o£Bce  personally." 


(e)  Beddie  y.  GaHoeh,  1  March  1827, 
6  8.  603.  In  this  case  the  Commission 
contained  (as  it  is  believed  usually  to  do) 
a  power  to  name  deputies ;  but  the  ab- 
sence of  such  a  proyision  would  not  alter 
the  power,  as  the  words  of  the  Commis- 
sion cannot  confer  it,  and  it  must  be  pos- 
sessed in  virtue  of  the  common  law,  or 
not  at  all. 

(x)  A.  S.  10th  July  1839,  {  160. 

(y)  Smith  y.  Bcberiton,  27th  June 
1827, 5  S.  848. 
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interested;  and  Procurators  who  may  be  appointed  deputes 
for  the  Small  Debt  Circuit  Courts  are  not  disqualified  from 
acting  except  in  the  Court  to  which  they  belong.(2) 

6.  Oommissaiy-Olerk. — The  clerks  in  the  Commissary- 
Court  are  still  separately  appointed  from  those  in  the  Sheriff- 
Courty  and  the  appointments  are  in  general  held  by  different 
persons.  They  are  appointed  by  the  Crown,  and  ate  bound  to 
perform  the  duties  of  the  office  in  person  .(a)  Their  commissions 
usually  contain  the  like  power  to  appoint  deputies  as  those  of 
the  Sheriff-Clerks.  They  are  prohibited  from  practising,  either 
directly  or  indirectly,  before  their  Court8.(6) 

7.  Auditor. — The  Auditor  of  Court  is  appointed  by  the 
Sheriff,  and  holds  office  during  his  pleasure.  The  office  may 
be  held  by  the  Sheriff-Clerk  or  by  one  of  the  Procurators,  and 
there  is  no  restriction  upon  the  Auditor  engaging  in  practice. 

8.  FTOCuiatoiB. — The  admission  of  Procurators  is  now  re- 
gulated by  an  Act  passed  in  1865.(c)  The  Act  contains  some 
regulations  relative  to  the  admission  of  those  who  were  serving 
apprenticeships  previous  to  its  passing,  and  (together  with  an 
Act  of  Sederunt((£)  passed  to  carry  it  into  effect)  makes  the  fol- 
lowing conditions  in  regard  to  the  qualifications  of  future  ap- 
plicants : — 

1.  That  he  shall  be  21  years  of  age : 
.  2.  That  he  shall  have  served  an  apprenticeship  of  at  least 
four  years  to  some  competent  master : 

3.  That  he  pass  such  examinations  in  the  course  of  the  ap- 
prenticeship as  may  be  instituted  by  the  special  Corporation  or 
Faculty  to  which  he  is  applying : 


(z)  1  Vict.,  c.  41,  §  25.  (&)  A.  S.  6th  March  1783. 

(a)  4  Geo.  IV.,  c  97,  §  14 :— '•  Erery         («)  28  and  29  Vict.,  c.  86. 
penoD  henceforth  to  he  appointed  a  Com-         (d)  See  the  Cnrriculum  and  Bye-Lawi 
miflniy  Clerk  shall  perform  his  daty  in     prepared  hy  the  Qeneral  Council  of  Pro- 

curators,  printed  in  the  Appendix. 
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4.  That  after  Ist  January  1868,  he  produce  evidence  of 
having  attended  certain  University  Law  Classes  : 

5.  That  he  pass  an  entrance  examination. 

In  the  case  of  Graduates  in  Arts  the  apprenticeship  may  be  for 
three  years  only,  and  the  entrance  examination  does  not  embrace 
general  knowledge.  Practitioners  before  the  Supreme  Courts,  and 
Procurators  or  Sheriff-Clerks,  are  competent  masters,  and  the  ap- 
prenticeship may  be  varied  by  serving  one  year  as  a  clerk  with 
another  master.  All  indentures  must  be  recorded  within  six 
months  from  the  date  of  their  commencement,  and  agreements 
to  serve  as  clerks  must  be  entered  into  in  writing  before  the 
commencement  of  the  8ervice.(e)  The  entrance  examination 
embraces  general  knowledge,  law,  legal  training,  and  practice, 
and  is  conducted  under  certain  regulations,  which  have  been 
adopted  by  the  General  Council  of  Procurators,  and  approved 
of  by  the  Court  of  Session.  Practitioners  before  the  Supreme 
Court,  and  Bachelors  of  Laws  of  the  Scotch  Universities,  are 
exempt  from  examination.  In  addition  to  the  general  regula- 
tions there  are  special  regulations  applicable  to  Faculties,  such 
as  those  which  practice  before  the  Courts  in  Edinbuigh,  Glas- 
gow,  and  Aberdeen,  which  have  special  privileges  and  char- 
ters  of  incorporation. 

Procurators  can  practice  only  in  the  Court  before  which 
they  are  admitted.  If  there  be  more  than  one  Court  in  a 
county,  they  may  practice  in  one  or  all  of  them  according  to 
the  nature  of  the  local  regulations.  In  some  special  actions, 
which  were  formerly  competent  only  before  the  Court  of  Ses- 
sion or  Consistorial  Courts,  agents  in  the  Court  of  Session  may 
practice  in  the  Sheriff-Court. 

It  is  not  essential  that  every  litigant  in  the  Sheriff-Court 
should  appear  by  a  Procurator.  Litigants  may  appear  and 
plead  in  their  own  behalf,  and  may  lodge  papers  signed  by 
themselves  alone.(^)     The  only  point  in  regard  to  this  which 

(e)  As  to  the  itamp  o&  indentnrM  see         (0^)  A.  S.  10  July  1839,  {  BS  (App.  liii). 
SO  and  81  Viet,  c  96,  {  23  (App. 
dzzziz^. 
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is  doubtful  is,  whether  a  party  may  by  himself  take  out  a 
writ  of  summons.  The  doubt,  however,  is  created  mainly  by 
the  words  of  a  regulation  requiring  the  summons  to  have  the 
name  of  the  Procurator  marked  on  the  back,(A)  and  this,  it 
seems  to  the  author,  cannot  be  taken  as  more  than  an  inci- 
dental provision,  directory  of  what  is  to  be  done  if  the  pursuer 
has  a  Procurator,  but  not  compelling  him  to  have  one,  or  tak- 
ing away  his  common  law  right  to  act  for  himself  in  the  ab- 
sence of  express  regulation  to  the  contrary. 

^The  privilege  of  '< borrowing  processes''  is  possessed 
by  Procurators  alone.(i)  The  Clerk  of  Court  cannot  intrust 
the  proceedings  to  parties  over  whom  the  Court  has  little 
or  no  control,  and  for  whom  no  one  is  responsible.  Parties 
pleading  their  own  causes  must  be  content  to  see  the  process 
in  the  office  of  the  clerk.  Farther,  it  is  only  Procurators  re- 
sident within  the  jurisdiction  of  the  Court  who  can  borrow;  and 
this  regulation  ib  applicable  to  agents  in  the  Court  of  Session, 
practising  in  the  class  of  cases  to  which  they  are  competent,  as 
well  as  to  the  proper  Sheriff-Court  agents. 

The  Procurator-Fiscal  is  the  procurator  who  is  charged  with 
the  prosecution  of  criminal  offences  on  behalf  of  the  Crown.  In 
a  work  which  extends  only  to  practice  in  civil  causes,  it  is  un- 
necessary to  treat  of  his  office.  There  are  extremely  few  civil 
cases  in  which  his  intervention  is  required,  and  his  functions  in 
regard  to  these  will  be  noticed  in  connection  with  them. 

9.  Officers  of  Oourt.  —  Sheriff -Officers  are  the  persons 
by  whom  writs  are  served  and  executions  carried  out  in  the 
Sheriff-Courts.  They  are  admitted  by  the  Sheriff,  to  whom  they 
apply  by  a  petition,  which  is  usually  remitted  to  two  or  more  of 
the  Procurators,  to  examine  them  as  to  their  qualifications.  In 
some  counties  the  Sheriff  conducts  the  examination  himself. 
On  the  applicant  being  found  duly  qualified  he  is  admitted, 
and  the  oath  de  fideli  administered.     He  then  requires  to  find 

(Jb)  A.  S.  10  July  1839, 1 8  (App.  zIt).         (0  A.  S.  10  July  1839,  {  U9  (App. 

IxTii). 
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caution  for  the  due  performance  of  his  office.  Should  the 
cautioners  die  or  resign,  their  place  must  he  immediately  sup- 
plied. Sheriff-Officers  continue  to  act  during  their  good  con- 
duct ;  and  for  misconduct  may  he  dismissed  or  suspended  hy  the 
Sheriff. 

A  Sheriff-Officer,  like  a  Procurator,  can,  in  civil  matters, 
act  only  within  the  jurisdiction  of  the  Sheriff  who  has  admitted 
him,  except  in  Small  Deht  actions,  where  he  may  serve  warrants 
in  other  counties  after  they  have  heen  indorsed  by  the  Sheriff- 
Clerk  in  terms  of  the  Small  Debt  Act.(A;)  Messengers-at-Arms 
may  also  (it  is  said)  execute  writs  in  the  Sheriff-Court,(/)  but  it 
has  been  doubted  whether  they  can  act  in  Small  Debt  cases. 
Sheriff-Officers  may  in  turn  act  in  some  cases  in  writs  issuing 
from  the  Court  of  Session. (n) 

Some  regulations  as  to  the  admission  of  Sheriff-Officers, 
which  have  been  adopted  in  various  counties,  will  be  found  in 
the  Appendix.(o) 


Chafteb  IL 

OF  THE  MATTEB8  IN  WHICH  THE  SHEBIFF-COURT 

HAS  JURISDICTION. 


1.  Introductory, 

2.  Moveable  Rights. 

8.  Actione  of  Damages, 
4.  Privative  Jurisdiction  m  Move- 
ables, 
6.  Heritable  Rights, 

6.  Nuisance  and  Servitudes. 

7.  Rents, 

8.  Feu-Duties, 

9.  Removings  and  Ejections, 


10.  Special  Matters  relating  to  Heri- 

tage. 

11.  Questions  of  Status, 

12.  Actions  of  Aliment, 
18.  Succession, 

14.  Bankruptcy  and  Insolvency, 
16.  Admiralty  Jurisdiction, 

16.  Poor-Relief  and  Lunacy  Acts, 

17.  Elections, 

18.  Conclusion  —  Incidental    Treat- 

ment of  Incompetent  Matters. 


1.  Lxtroductoiy. — The  simplest  description  of  the  extent 
of  the  jurisdiction  of  the  Sheriff-Courts  is  to  say  that  it  ex- 

{k)  1  Vict,  c  41,  2  84.  (n)  31  and  32  Vict.  c.  100,  {  19. 

(2)  See  FinUifson  t.  Innes,  28  Feb.         (o)  App.  part  ii,  p.  oczxzt. 
1808, 4  PsUm,  443. 
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tends  over  every  kind  of  right,  with  only  two  important  ex- 
ceptions. There  being  in  Scotland  no  recognised  separation 
between  law  and  equity,  there  is  no  exception  to  the  jurisdiction 
on  that  ground.  The  exceptions  arise  (1)  in  questions  as  to  the 
title  to  heritable  property;  and  (2)  in  questions  as  to  status 
and  legitimacy,  depending  on  the  validity  or  invalidity  of  any 
alleged  marriage,  divorce,  or  separation.  There  are  other  im- 
portant exceptions  to  the  jurisdiction  which  arise  from  its  being 
incompetent  to  ask  for  certain  remedies  in  the  Sheriff- Court, 
and  these  will  be  considered  in  the  following  chapter.  In  the 
meantime,  it  is  necessary  to  consider,  more  in  detail,  the  rights 
on  which  the  Sheriff-Court  can  decide. 

2.  Moveable  Sights. — In  rights  relating  to  moveable  or  per- 
sonal property,  the  jurisdiction  of  the  Sheriff  is  unlimited. 
There  may  be  certain  remedies  which  he  cannot  give,  but  there 
is  no  question  as  to  moveable  right  which  either  its  nature  or 
amount  prevents  him  from  deciding.  Thus,  he  decides  in  all 
questions  arising  out  of  mercantile  transactions, — sales,  loans, 
bills  of  exchange,  partnership  accounts,  executory  contracts, 
contracts  of  service,  contracts  with  carriers,  and  the  like ;  and 
that  whether  the  question  is  as  to  the  right  to  specific  imple- 
ment of  an  obligation,  or  as  to  the  right  to  damages  for  non- 
implement. 

3.  Aotions  of  Damages. — Among  the  actions  of  damages  for 
breach  of  contract  which  the  Sheriff- Court  can  entertain,  are 
actions  for  damages  for  breach  of  promise  of  marriage,  there 
being  here  no  question  raised  as  to  status.  Other  actions  on 
breach  of  contract  do  not  require  to  be  particularised.  In  ad- 
dition to  such  actions,  the  Sheriff  may  try  questions  as  to  the 
right  to  damages  for  delict,  such  as  arise  in  actions  of  damages 
for  slander  and  libel,  seduction,  assault,  or  any  injury  to  person 
or  property,  whether  accidental  or  intentional. 

4.  Privative  Jurisdiotion  in  Hoveafales. — ^Where  the  value 
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of  the  action  does  not  exceed  £25  sterling,  the  Sheriff-Court 
has  a  privative  jurisdiction.  It  is  incompetent  to  bring  such 
an  action  in  the  Supreme  Court,(a)  or  (except  to  the  limited 
extent  permitted  by  the  Small  Debt  Act)  to  appeal  such  an 
action  from  the  Inferior  Court.(5) 

0.  Heritable  Bights. — As  already  pointed  out,  the  Sheriff- 
Court  cannot  decide  on  title  to  heritable  property,  however 
small  in  value  the  property  may  be.  When  disputes  arise  in 
regard  to  heritage,  the  power  of  the  Sheriff-Court  is  confined  to 
that  of  regulating  the  interim  possession.  For  this  purpose  it 
may  pronounce  what  are  called  possessory  judgments;  and 
those  are  founded  upon  the  state  of  possession  as  it  has  existed 
for  the  preceding  seven  years.  This  state  of  possession  the 
Sheriff  can  protect  from  interruption ;  or  if  it  have  been  dis- 
puted, may  regulate.  Thus,  for  example,  the  Sheriff  secures 
from  summary  interruption  a  party  who  has  been  in  peaceable 
possession  of  an  heritable  subject  for  seven  years,  though  he 
has  no  ex  facie  title,  provided  he  allege  the  existence  of  a 
right  ;(c)  but  he  cannot  decide  the  question  whether  a  title  is 
good,  or,  if  there  be  two  titles  produced,  which  of  them  is  the 
better.  In  such  cases  it  is  his  province  to  regulate  only  the 
possession  till  the  dispute  is  settled  by  the  competent  Court, 
and  he  cannot  look  at  the  titles  for  any  other  purpose  than 


(a)  30  Geo.  ra.  c.  112,  g  28 :— «  All 
causes  not  exceeding  the  Talae  of  twenty- 
five  ponnds  sterling  shall,  from  and  after 
the  passing  of  this  Act,  be  carried  on  in 
the  first  instance  before  the  Inferior 
Judges  in  the  manner  directed,  and  with 
the  exceptions  specified  in  an  Act  passed 
in  the  third  session  of  the  second  Parlia- 
ment of  H.  M.  King  Charles  the  Second, 
intituled.  Ad  concerning  the  Begulaticn 
of  ike  JndicaUfrie*,"  The  Act  here  re- 
ferred to  (1672,  c  40,  §  16)  had  enacted 
"  to  the  effect,  the  Lords  of  Session  may 
be  in  better  capacity  to  discuss  the  pro- 
which  come  before  them,  not 


being  over  burdened  with  small  and  in- 
considerable causes,  that  all  causes  not 
exceeding  the  Talue  of  two  hundred  merks 
Scots  [about  £11,  28.  6d.]  be  in  the  first 
instance  carried  on  before  the  Inferior 
Judges."  The  exceptions  in  this  Act 
(so  far  as  not  in  desuetude)  related  to  the 
privileges  of  the  Cdl^e  of  Justice,  and 
have  been  repealed  (tV'ra,  ci^.  iy.  art 

7). 

(h)  16  and  17  Vict.  c.  SO,  §  22. 

(e)  Bridges  y.  Elder,  6th  March  1822, 
1  S.  417.  For  the  s^e  of  keeping  the 
peace,  he  might  prevent  even  an  intruder 
from  h&ngforeibig  dispoaseasod. 


Chap.  II.]       JURISDICTION  OF  SHEBIPF-JDOURT.  13 


NiUMUdoe  and  Servitudea — Rents. 


that  of  assisting  him  to  decide  on  the  possessory  point.(e{)  In 
a  question  hetween  a  party  having  a  title  and  a  party  alleging 
none,  the  Sheriff  may  dispossess  the  latter,  though  his  posses- 
sion may  have  heen  longer  than  the  seven  years,  there  heiug 
no  question  of  title  involved.(6) 

6.  Huisanoe  and  Servitudes. — ^There  are  two  matters  re- 
lating to  heritable  rights  in  which  the  Sheriff-Court  have  by 
special  statute  full  jurisdiction.  These  are  matters  of  nuisance 
arising  from  the  use  of  real  property,  and  questions  of  servitudes. 
In  regard  to  these  they  are  entitled  to  decide,  not  merely  in  so 
far  as  regards  the  question  of  possession,  but  also  in  regard  to 
the  question  of  right.  Thus,  where  anything  is  complained  of 
as  a  nuisance,  the  Sheriff-Court  is  not  precluded  from  ordering 
its  discontinuance  upon  proof  that  it  has  existed  for  more  than 
seven  years ;  and  in  the  same  way  in  regard  to  servitudes,  it 
is  not  limited  to  considering  the  state  of  possession  for  the 
preceding  seven  years,  but  it  may  enter  into  all  such  questions 
as  those  affecting  title,  immemorial  possession,  or  prescriptive 
possession,  requisite  for  the  decision  of  the  question  of  absolute 
right,  and  it  may  pronounce  decisions  affecting  the  right 
itself  .07) 

7.  Bents. — The  Sheriff-Court  has  jurisdiction  to  entertain 
all  questions  in  regard  to  the  payment  of  rent,  not  turning  on 
the  title  to  the  land.  It  sequestrates  if  the  rent  be  not  paid 
in  time,  or  there  be  reason  to  fear  its  loss.  It  decides  all  ques- 
tions as  to  whether  rent  is  due  by  the  tenant;  as  to  its  amount; 
and  as  to  any  deductions  to  be  made  from  it.  And  generally 
it  decides  all  questions  arising  between  the  landlord  and  the 
tenant  as  to  the  terms  of  leases,  or  other  writings  on  which 


(d)  MaxweU  y.   The  Okugow   and  (e)  NiAeiY,  Aikmanf  12  Jul  ISM,  A 

Bauih-Westem  Bathfay  Co.,  16  Feb.  Maq>h.2S6. 

1866,  4  Macph.  447 ;  /oftfutone  v.  Mwr-  {g)  1  and  2  Vict.  c.  119,  §  15.  Brown 

ray,  5  March  1862,  24  D.  709 ;  Litlon  v.  Currui,  1  Feb.  1843, 5  D. 463;  Thorn- 

▼.  QaOauay,  8  Dec.  1885, 14  a  97.  mm  ▼.  Murdoch,  21  May  1862, 24  D.  9*^ 
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possession  is  held.  Such  a  question,  for  example,  as  whether  a 
tenant  was  entitled  to  compensation  for  improvements  could  be 
decided  in  the  Sheriff-Court. 

8.  Feu-Duties. — ^Where  no  question  of  heritable  right  is 
raised,  the  Sheriff-Court  can  entertain  actions  for  the  payment 
of  feu-duties,  annualrents,  or  other  sums  due  for  the  occupation 
of  heritable  property  under  longer  tenures  than  mere  leases. 
But  except  by  giving  decree  for  the  sums  thus  due,  when  the 
heritable  right  to  them  is  not  in  dispute,  in  the  same  way  as  if 
the  action  were  for  a  personal  debt,  it  cannot  interfere.  It  can- 
not, for  example,  pronounce  a  decree  of  irritancy  ob  non  solutum 
canonem,  so  as  to  remove  the  vassal — excepting  always  under  the 
Statute  of  1853,(A)  in  the  special  case  of  the  subjects  not  ex- 
ceeding in  yearly  value  the  sum  of  twenty-five  pounds. 

19.  Bemovings  and  Ejeotions. — ^The  Sheriff-Court  has  juris- 
diction to  decide  all  actions  of  removing  at  the  instance  of  a 
landlord  against  a  tenant  whose  right  to  occupy  has  expired. 
It  decides  upon  the  question  (if  it  be  in  dispute)  whether  the 
tenant's  right  has  expired ;  and  it  has  power  to  settle  all  questions 
in  regard  to  the  conditions  on  which  the  occupancy  is  to  be 
ceded.  It  is  hardly  necessary  to  add  that  it  decides  on  actions 
of  removing,  whether  they  have  been  raised  under  the  special 
-Act  of  Sederunt  regulating  them,(«)  or  under  the  Act  of 
1838,(A;)  or  under  the  Act  of  1853  \{l)  but  it  is  requisite  to 
point  out  that  its  jurisdiction  under  these  Acts  is  privative. 

Ejections  differ  from  removings  in  this,  that  they  are  not 
the  bringing  to  an  end  of  a  legal  title  of  possession,  but  the  re- 
moval of  a  person  who  alleges  no  title,  or  whose  title  has  already 
been  brought  to  an  end  by  decree  of  a  competent  Court. 

10.  Special  Uatten  relating  to  Heritage.  —  Under  various 
special  powers  the  Sheriff-Court  can  entertain  various  other 

{h)  16  and  17  Vict.  c.  80,  §  82.  (ik)  1  and  2  Vict.  c.  119,  {  8  (App.  zzii). 

(0  A.  S.  U  Dec.  1766.  (0  17  and  18  Vict,  c  80,  §  29. 
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matters  relating  to  heritable  subjects,  such  as  actions  of 
constitution  and  adjudication ;  of  adjudication  in  implement ; 
of  mails  and  duties ;  of  straightening  marches ;  of  the  division 
of  run-rig  lands ;  certain  proceedings  in  connection  with  entails, 
&c.,  but  as  the  jurisdiction  thus  conferred  is  exercised  in  special 
forms  of  actions  which  wiU  have  to  be  treated  of  afterwards,  the 
extent  of  the  jurisdiction  will  also  be  treated  of  then. 

11.  QuBBtions  of  Status. — ^The  Sheriff-Court  has  no  juris- 
diction to  entertain  questions  of  rank  or  status.  It  cannot,  for 
example,  entertain  any  question  whether  any  person  is  entitled 
to  the  status  of  wife,  or  to  that  of  legitimate  child  of  another. 
Neither  can  it  pronounce  a  divorce,  or  even  a  decree  of  separa- 
tion a  mensa  et  thorOj  or  any  decision  in  questions  between  hus- 
band and  wife  depending  on  the  right  of  one  or  other  to  these 
remedies.  The  Sheriff  has  no  power  to  deal  with  the  matter  of 
the  permanent  custody  of  children  ;  but  in  cases  of  emergency 
he  may  regulate  the  interim  custody .(n) 

12.  Actions  of  Aliment. — ^In  aliment  cases  the  Sheriff- 
Court  has  jurisdiction.  It  is  the  usual  Court  in  which  actions 
for  the  aliment  of  illegitimate  children  are  raised ;  and  for  the 
purposes  of  these  .actions  it  decides  incidentally  questions  of 
filiation.  These  actions,  however,  though  usually  called  actions 
of  aliment,  are  properly  actions  of  debt ;  but  the  Sheriff-Court 
has  also  jurisdiction  in  the  proper  equitable  action  of  aliment. 
For  example^no  question  of  status  being  raised — it  decides 
questions  as  to  aliment  between  parent  and  child  or  even  be- 
tween husband  and  wife.  But  wherever  any  question  is  raised 
affecting  status,--^as,  for  instance,  whether  a  husband  is  entitled 
to  exercise  all  the  rights  by  law  belonging  to  him,  or  whether 
he  has  forfeited  any  part  of  them  by  cruelty  or  desertion — ^the 
power  of  the  Sheriff- Court  is  limited  to  awarding  interim  aliment 
for  such  reasonable  time  as  will  permit  the  injured  party  to 

(»)  Fraser  on  the  Law  of  Parent  and  Child,  by  Cowan,  p.  SI,  and  authorities 

there  cited. 
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raise  the  question  of  her  right  to  permanent  aliment  before  the 
Higher  Court.(o) 

18.  SuocesBioii. — ^In  matters  of  saccession  the  Sherifif-Court 
has  an  extensive  jurisdiction.  In  moveable  succession,  the 
Skenff  (as  Commissary)  not  only  decides  all  questions  as  to 
who  is  to  have  the  management  of  the  estate  of  the  deceased, 
but  (in  the  Ordinary  Court)  he  also  decides  all  questions  rela- 
tive to  its  distribution.  In  regard  to  heritage,  his  duties  are 
limited  to  the  service  of  heirs  under  the  Titles  to  Land  Consoli- 
dation Act.  The  jurisdiction  of  the  Sheriff  in  matters  of  suc- 
cession will  be  found  to  be  treated  of  in  the  chapter  on  the 
Commissary  Courts,  and  in  the  section  on  the  Service  of  Heirs. 

14.  Bankruptcy  and  Insolvenoy. — ^In  bankmptoy  and  in- 
solvency the  Sheriffs  have  also  jurisdiction.  Their  jurisdiction 
in  bankruptcy  cases  is  regulated  under  special  statutes.  As 
these  statutes  have  been  made  the  subject  of  several  excellent 
treatises,  and  as  their  consideration  would  unduly  increase  the 
dimensions  of  this  work,  bankruptcy  will  not  be  here  treated 
of.  In  insolvency,  the  duty  of  the  Sheriff  is  concerned  with 
the  giving  or  refusing  of  personal  protection  in  the  process  of 
eeasio  bonoruniy  which  will  be  considered  in  its  proper  place. 

16.  Admiralty  Jurisdiction. — ^In  maritime  cases  the  Sheriff 
has  in  the  first  instance  the  same  jurisdiction,  within  his  county 
and  the  adjoining  seas,  as  the  High  Court  of  Admiralty  for- 
merly possessed  over  Scotland ;  and  in  all  maritime-cases  under 
the  value  of  £25  he  has  privative  jurisdiction.  These  matters 
will  be  treated  of  in  the  portion  of  this  work  dealing  with  mari<r 
time  oases. 

16.  Poor  Belief  and  Liuiaoy  Acts. — Under  the  Poor  Law 
Acts  the  Sheriff  decides  certain  questions  as  to  the  right  of 

(o)  11  Qeo.  IV.,  and  1  WOL  IV,  c.  69,  {  82  (Aj^.  iil),  and  ti^VOf  Actions 

of  Aliment.*' 
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paupers  to  relief,  and  under  the  Lunacy  Acts  he  decides  as  to 
the  commission  of  lunatics  to  asylums.  The  forms  for  these 
proceedings  will  be  considered  in  their  proper  place. 

17.  EledioiiB. — In  regard  to  the  election  of  members  of 
Parliament,  the  Sheriff  has  also  numerous  duties  to  perform, 
but  as  these  are  in  no  way  connected  with  his  ordinary  duties 
in  civil  causes,  and  have  besides  been  made  the  subject  of  a 
special  treatise,  they  will  not  be  treated  of  here. 

18.  Oonclufiion — ^Incidental  Treatment  of  Incompetent  Hatters. 
— It  is  needless  here  to  go  over  the  different  instances  in 
which  the  Sheriff  exercises  special  powers,  as  these,  where  of 
any  importance,  and  where  it  will  be  of  any  service,  will  be 
noticed  in  the  chapter  treating  of  the  special  actions  in  the 
Sheriff-Court.  One  observation  only  is  needed  to  complete  the 
survey  of  the  Sheriff's  jurisdiction,  and  it  is  this, — that  the 
Sheriff-Court  may  have  bccasion  to  entertain  incidentally 
matters  upon  the  absolute  right  to  which  it  could  pronounce 
no  decision.  Thus,  if  the  question  at  issue  in  a  case  be  simply 
whether  or  not  a  certain  debt  is  due,  the  Sheriff-Court  may 
determine  incidentally  (in  order  to  find  out  if  that  debt  is  due) 
questions  such  as  those  of  status  and  legitimacy.  But  in  this 
case  its  decision  will  have  no  weight  upon  the  question  of 
status.  It  will  decide  merely  whether  or  not  the  particular  debt 
is  to  be  paid,  and  there  its  effect  will  end.  In  like  manner, 
though  the  Sheriff  cannot  in  his  Criminal  Court  decide  upon 
what  are  called  the  Four  Pleas  of  the  Crown  with  a  view  to  the 
punishment  of  the  offenders,  he  can  decide  upon  them  in  the 
Civil  Court  when  they  are  made  the  foundation  of  a  claim 
for  damages.  The  ramifications  of  this  principle  are  both 
various  and  extensive,  and  it  is  important  to  have  it  in  mind, 
as  its  application  is  of  almost  daily  occurrence. 


B 
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Chapter  III. 
OF  THE  REMEDIES  COMPETENT  IN  THE  SHERIFF-COURT. 


1.  Introductory. 

2.  Declarators  Incompetent. 

8.  Proving  the  Tenor  Incompetent. 
4.  Reductions  Incompetent. 


6.  Competent  Remedies — Orders  for 
Payment  of  Money. 

6.  Orders  ad  factum  prasstandum. 

7.  Special  Remedies. 


1.  IntrodnctoTy. — The  remedies  competent  in  the  Sheriff- 
Court  vary  greatly  according  to  the  nature  of  the  rights  in- 
volved. In  general,  where  the  Sheriff-Court  has  jurisdiction  to 
deal  with  a  matter,  it  can  give  all  the  remedies  which  are  re- 
quired ;  but  the  remedies  which  the  Sheriff-Court  gives  are  all 
in  their  nature  precise  and  specific.  They  direct  either  the 
payment  of  some  precise  sums  of  money,  either  specified  at 
once,  or  to  be  ascertained  in  some  specified  manner,  or  they 
direct  that  some  one  shall  do  or  refrain  from  doing  some  speci- 
fied act.  The  Sheriff- Courts  do  not  entertain  any  of  that  class 
of  actions  competent  in  the  Supreme  Courts  of  Scotland  (such 
as  actions  of  declarator  or  reduction),  which  either  affirm  or 
negative  the  existence  of  a  right,  and  leave  it  to  some  subse- 
(juent  process  to  carry  the  conclusion  into  effect.  The  exclu- 
sion of  these  actions  seems  to  rest  on  usage. 

2.  Declarators  Xnoompetent. — Actions  of  declarator  are  there- 
fore incompetent  in  the  Sheriff-Court  whatever  may  be  the 
subject  matter  with  which  they  deal.  It  is  not  merely  de- 
clarators of  marriage,  or  declarators  as  to  rights  in  heritable 
property,  which  are  incompetent ;  but  declarators  in  regard  to 
rights  in  moveable  property,  and  other  matters  with  which  the 
Sheriff-Court  is  otherwise  competent  enough  to  deal,  are  also 
incompetent.  The  mere  'introduction  into  a  summons  (other- 
wise competent)  of  declaratory  expressions,  does  not,  however, 
render  the   action   incompetent,  the  declaratory  conclusions 
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being  taken  as  merely  introductory  to  the  proper  petitory  con- 
clusions. Thus  it  is  competent  in  an  action  of  removing  to  in- 
sert a  declaratory  conclusion,  that  the  irritancy  on  which  the 
removing  is  to  follow  has  occurred.(a)  In  the  older  practice 
such  declaratory  findings  were  frequently  asked  for,  but  they 
are  rarely  asked  for  now ;  and  the  practice  should  be  avoided, 
both  because  it  raises  questions  of  competency,  and  because  it 
is  in  itself  ill  adapted  to  the  forms  of  process  now  in  use. 

3.  FroYing  the  Tenor  Incompetent. — Actions  of  proving  of  the 
tenor,  being  a  species  of  action  of  declarator,  are  also  incom- 
petent. Thus,  an  action  to  prove  the  tenor  of  a  lost  bill  is  not 
competent  before  the  Sheriflf-Court.(6)  And  as  an  action  of 
proving  the  tenor  of  a  lost  deed  must  always  precede  a  petitory 
action  founded  on  the  deed,  it  is  impossible  to  obtain  a  remedy 
ou  a  lost  deed  in  the  Sheriff-Court.  This,  however,  should  not 
exclude  a  proper  petitory  action  founded,  not  upon  the  lost  deed, 
but  upon  the  consideration  for  which  it  was  granted,  where 
such  a  separate  action  is  otherwise  competent. 

4.  Seductions  Incompetent. — Actions  of  reduction  are  alK> 
incompetent  in  the  Sheriff-Court.  A  Sheriff-Court  Judge  has 
no  jurisdiction  to  determine  how  far  a  party  is  entitled  to  be 
freed  from  a  written  contract,(c)  or  from  the  written  laws  of 
any  society  or  corporation  which  he  may  have  joined.(cZ)  The 
ground  upon  which  reductions  are  incompetent  is  broader  than 
that  which  relates  to  the  incompetence  of  declarators,  for  the 
fact  that  an  action  involves  a  reduction  is  in  general  sufficient 
to  prevent  the  Sheriff  from  proceeding  with  it,  and  his  duty  ih 


{a)  Taylor  v.  Boyle,  9  iLrch  1824,  2  {h)  Carson  v.  M'Miekm,  14  May  181 1 . 

HhftVs  Appeal  Coses,  30 ;  Hail  v.  Grant,  (c)  Young  y.  BoberUm,  24  Nov.  1830. 

19  May  1831,  9  S.  612.    It  is  no  objec-  9  S.  59. 

tioD  to  a  petitory  action  that  a  right  must  {d)  Fledterg  of  Olaegow  v.   WatMm, 

sttbstaotially  be  declared  before  the  con-  20  Nov.  1824,  3  S.  305;  Porteo^u  v. 

closions  can  be  reached;   Murdoch  v.  The Chrdiners of  GUugow,  11  Jvaxel^i), 

WyUit,  8  March  1832, 10  S.  445.  8  S.  908. 
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to  sist  it  till  a  reduction  be  brought  in  the  Court  of  Session. (e) 
Thus,  he  cannot  in  general  entertain  a  reductive  conclusion  as 
introductory  to  a  petitory  conclusion  in  the  way  in  which  he 
might  have  entertained  a  declaratory  conclusion. 

An  important  exception  from  this  rule  is  made  by  Statute 
with  reference  to  deeds  which  are  void  under  any  of  the  Bank- 
ruptcy Acts.(/)  Such  deeds  may  be  set  aside  in  the  Sheriff- 
Court  as  well  as  in  the  Court  of  Session.  This  does  not  make 
it  competent  to  raise  a  simple  reduction  of  one  of  those  deeds 
in  the  Sheriff-Court.  The  effect  of  it  is,  when  a  question  as  to 
the  validity  of  such  a  deed  is  raised  by  a  Sheriff-Court  action, 
to  prevent  the  necessity  of  sisting  the  action  till  the  question 
be  determined  in  the  Court  of  Session,  and  to  allow  that  ques- 
tion to  be  determined  in  the  particular  action,  and  for  the  pur- 
poses of  that  action.(^)  The  Court  having  thus  jurisdiction  to 
dispose  of  the  matter,  it  is  difficult  to  conceive  how  the  inser- 
tion of  a  reductive  conclusion  by  way  of  introduction  to  the 
I  proper  petitoiy  conclusions  could  be  fatal  to  the  action.     It 

might  be  better  left  out,  because  no  reductive  decree  could  be 
pronounced,  but  it  could  have  no  effect  in  rendering  incompe- 
tent conclusions  otherwise  competent.(A) 

fi.  Oompetent  Bemedies — Orden  for  Payment  of  Money. — 
The  forms  of  action  which  are  competent  are  sufficiently  nu- 
merous. To  begin  with,  there  is  the  ordinary  petitory  action, 
concluding  for  the  pa3rment  of  a  definite  sum,  either  at  once  or 
at  some  future  time,  in  one  sum  or  by  instalments.  The  action 
of  count  and  reckoning  concludes  for  such  sum  as  may  be  found 
due  after  investigation  into  the  accounts  between  the  pursuer 
and  the  defender.  The  action  of  multiplepoinding  is  brought 
into  Court  to  have  the  rights  of  different  competitors  to  pos- 
sess or  share  some  fund  or  moveable  property  determined. 

(e)  M'Larm  ▼.  Siede,  18  Nor.  1857,         {g)  Didcaon  ▼.  Murray,  7  JuiM  1866, 

20  D.  48.  4  ICacph.  797. 

(/)  19  and  20  Vict,  c  79,  §  10;  20  and         {h)  Moroney  ▼.  Muir,  5  Not.  1867,  6 

21  Vict.c.  19.  §9.  Miicph.  7. 
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Actions  of  aliment  conclude  for  payment  of  it  for  certain  periods, 
more  or  less  extensive.  These  are  the  ordinary  forms  of  action 
in  which  the  payment  of  money  is  concerned,  and  they  all  com- 
mence by  summons. 

6.  Oompetent  Bemedies — Orders  ad  fJActimi  prsBstandum. — ^Ac- 
tions which  require  a  party  to  do  or  to  refrain  from  doing  a  cer- 
tain act  (ad  factum  prcestandum)  commence  either  by  summons 
or  by  petition,  according  to  circumstances ;  and  in  either  case 
may  or  may  not  be  combined  with  conclusions  for  the  payment 
of  money.  In  petitions  for  interdict,  the  complainer  seeks  to 
have  some  parties  prohibited  from  doing  the  acts  complained 
of ;  and  in  other  forms  of  action  parties  may  seek  to  have  others 
enjoined  to  do  certain  things.  Thus  they  may  seek  to  have  the 
defender  ordained  to  sign  some  deed,(i)  or  to  fulfil  a  contract,(A;) 
or  to  stock  a  farmy(Z)  or  to  deliver  up  bills  or  other  documents 
wrongly  withheld.(n) 

« 

7.  Special  Bemedies. — It  is  needless  to  enumerate  the  kinds 
of  remedy  which  the  Sheriff  can  give  in  the  cases  in  which 
he  has  by  statute  or  common  law  a  jurisdiction  of  a  special 
kind.  The  more  important  of  those  cases  themselves  were 
enumerated  at  the  end  of  the  last  chapter,  and  it  is  enough  to 
say  here  that  the  Sheriff  necessarily  gives  the  remedy  appro- 
priate to  the  jurisdiction,  and  to  delay  saying  more  until  those 
matters  come  to  be  treated  of  in  detail. 


(t)  CorheU  v.  Doughu,  6  March  1808,  Court  entertained  doubt  about  the  action 

Hume,  346.     This  case,  and  that  of  because  the  defence  raised  a  question  of 

Aberdeen  ▼.  Laird,  7  Feb.  1822,  1  S.  heritable  right,  but  the  general  compe- 

825,  show  that  the  deed  may  relate  to  ten<7  was  admitted, 
heritage,  proTided  the  objections  to  sign-         {I)  Horn  ▼.  McLean,  19  Jan.  1880, 

ing  it  be  not  such  as  to  raise  questions  of  8  Shaw,  329. 
heritable  right.  (n)  BiddeU  y.  Ckridie,  20  Not.  1821. 

{k)  Murray  v.  Peanon,  11  June  1842,  1  S.  161. 
4  D.  1411.    In  this  particular  case  the 


22 


HANDBOOK  OF  PRACTICE. 


[Pabt  I. 


Modes  of  giving  Jurisdiction — Residence. 


Chapter  IV. 

OF  THE  PERSONS  OVER  WHOM  THE  SHERIFF-COURT  HAS 

JURISDICTION. 


1.  Modes  of  giving  Jurisdiction. 

2.  Residence. 

3.  Carrying  on  Business  in  County. 

4.  Making  Contract  soluble  in  County. 

5.  When  thing  in  dispute  situated  in 

County. 

6.  Possession    of    Property    within 

County. 


7.  Exemptions  from  Jurisdiction— 

Crown 

8.  Former  Privileges  of  College  of 

Justice. 

9.  Other  Claims  of  Exemption. 

10,  Of    Persons    Prorogating    the 

Jurisdiction  of  a  Sheriff. 

11.  Of  Reconvening  Parties. 


1.  Modes  of  giving  JuriBdiction. — In  general,  questions  of 
jurisdiction  arise  only  in  the  case  of  defenders.  Any  one,  no 
matter  where  resident,  or  whether  he  be  a  foreigner  or  a  Scotch- 
man, may  stand  as  pursuer.  There  are  proceedings  by  which 
persons  not  resident  in  Scotland  may  be  made  to  find  security 
for  expenses,  but  the  rigtt  of  such  persons  to  apply  to  the 
Court,  is  complete  in  itself. 

With  respect  to  defenders,  there  are  various  modes  of  con- 
stituting jurisdiction.  The  most  ordinary  ground  of  jurisdic- 
tion over  a  defender  is  by  reason  of  his  residing  within  the 
county  (ratione  domicilii) ;  but  we  shall  also  have  to  consider 
when  parties  are  liable  to  the  jurisdiction  by  reason  of  carrying  on 
business  within  the  county ;  or  by  reason  of  having  engaged  to 
do  something  within  the  county  (ratione  contractus) ;  or  because 
the  thing  about  which  they  are  disputing  is  within  it  (ratione  ret 
sitce) ;  and  lastly,  to  what  extent  the  jurisdictions  recognised  in 
Scotland  over  parties  who  happen  to  have  property  (heritable 
or  moveable)  within  the  territory  are  applicable  to  the  Sheriff- 
Courts. 


2.  Besidence. — The  residence  required  to  give  jurisdiction 
over  a  defender  must  not  be  confounded  with  domicile.  The 
residence  meant  is  the  actual  residence  which  the  person  has 
for  the  time  being,  whether  it  be  temporary  or  whether  it  be 
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permanent.  To  prevent  too  much  uncertainty  as  to  whether 
there  is  jurisdiction  or  not,  the  rule  has  heen  adopted  that  the 
residence  is  held  sufficient  to  found  jurisdiction,  if  the  defender 
have  heen  there  for  forty  days  hefore  citation.  But  provided 
the  forty  days  are  passed,  no  other  condition  is  required ;  and 
the  residence  may  have  heen  in  a  friend's  house,  or  in  a  hotel,  or 
in  a  common  lodging-house ;  may  have  heen  without  any  inten- 
tion of  remaining,  and  may  have  heen  taken  up  for  the  express 
purpose  of  founding  juri8diction.(a)  Shorter  residence  than 
forty  days  will  he  sufficient  to  found  jurisdiction  if  the  defen- 
der come  to  the  county  animo  remanendiy — for  instance,  if  he 
take  up  his  house  in  it.  In  such  a  case  the  jurisdiction  hegins 
with  the  residing,(&)  and  it  continues  there  although  the  de- 
fender personally  may  he  seldom  in  the  house  for  more  than  a 
few  days  at  a  time.(c) 

A  person  is  not  necessarily  limited  to  one  jurisdiction.  If 
a  person  have  a  permanent  town  residence  and  a  permanent 
country  residence,  each  occupied  in  turn  as  it  suits,  he  may  he 
cited  at  either.(c2)  But  if  a  person  were  cited  at  one  of  his 
houses,  when  reasonable  inquiry  would  have  shown  that  he  and 
his  family  were  then  occupying  the  other,  the  citation  might 
not  be  sustained. (e) 

Jurisdiction  by  residence  is  lost  in  two  ways, — in  one  way 
immediately,  and  in  the  other  way  after  the  lapse  of  forty  days. 
If  a  person  give  up  his  residence  in  one  county,  and  go  with 
his  furniture  and  servants,  and  take  up  his  residence  at  some 
known  plcu^e  in  another  county,  jurisdiction  over  him  by  resi- 
dence is  transferred  at  once  to  the  Sheriff  of  the  new  county. 
If,  on  the  other  hand,  he  leave  without  taking  up  some  other 
residence  in  Scotland,  his  former  residence  remains  for  forty 
days.    After  that  time,  if  nothing  be  known  to  the  contrary, 

(a)  Jod  V.  Gm,  10  June  1859,  21  (d)  SpoUmooode  v.  Morimm,  15  July 

D.  929 ;  Erak.  1.  2. 16.  1701,  M.  4790. 

(&)  Home  ▼.  EedeB,  80  July  1725,  M.  (e)  Gordon  v.  CampbeO,  80  Bee.  1702, 

3704.  M.  8702. 

(e)  Irvine  v.  Dewshar,  18  March  1707, 
H.  3708. 
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he  is  presumed  to  be  out  of  Scotland,  and  if  citable  at  all,  must 
be  cited  edictally.(sr) 

Persons  who  have  no  fixed  place  of  abode  must  be  cited 
where  they  can  be  found.  Thus,  a  person  who  travelled  the 
country  as  an  emigration  agent,  was  held  subject  to  the  juris- 
diction of  the  Sheriff  of  Inverness  upon  a  personal  citation 
given  to  him  there.(A)  Soldiers  and  sailors  are  cited  at  the 
dwelling-place  which  they  occupy  when  on  shore  or  at  home 
from  duty,  even  though  they  have  not  resided  there  perhaps  for 
more  than  a  day  or  two  at  a  time,  and  even  though  the  house 
should  not  belong  to  the  person  himself,  but  to  a  relative.(t) 

Wives  are  subject  to  the  jurisdiction  of  their  husbands' 
principal  domicile,  or  possibly,  in  the  event  of  his  having  two 
residences,  to  the  jurisdiction  of  either  of  them. (A;)  But  unless 
the  wife  be  actually  with  the  husband,  it  would  not  appear  that 
she  would  be  subject  to  a  jurisdiction  under  which  he  had  fallen 
merely  by  residing  forty  days  within  it  at  some  house  not  his 
own.  The  trustees  of  a  deceased  party  may  competently  be 
sued  before  the  Sheriff  of  the  county  where  the  deceased  lived, 
and  where  the  heritable  property  which  they  managed  was 
situated,  though  the  majority  of  their  number  lived  in  another 
county.(Z)  In  the  same  way  it  is  thought  that  executors  would 
be  liable  to  the  jurisdiction  of  a  county  where  the  deceased 
lived,  where  the  executors  were  confirmed,  and  where  the  estate 
was  being  wound  up,  though  the  majority  of  them  should  ac- 
tually be  resident  without  the  county. 

8.  Oanying  on  BuBiness  in  Oounty. — Carrying  on  business  in 
a  county  and  having  an  office  there  for  that  purpose  is  in  some 


(y)  Wightnum  ▼.  WiUon,  9  Mar.  186S,  1834,  12  S.  453;  Leet  ▼.  FarUm,  12 

20  D.  779;  9  Qeo.  IV.  e.  120,  §  53.  Nov.  1709,  M.  4791. 

EdicUl  citation  is  done  by  leaving  the  (0  Brown  ▼.  M^AUan,  14  Feb.  1845, 

citation  at  the  Begiater  Office  in  Edin>  7  D.  423. 

bargh,  but  does  not  proceed  on  the  She-  {k)  Ringer  ▼.  CkurckkUl,  16  Jan.  1840, 

riff's  warrant  2  D.  307. 

(A)  M*Nivm  ▼.  M'Kinnon,  14  Feb.  (2)  Bkuik  ▼.  DwMon,  18  Dec.  1827,  6 

S.  261. 
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cases  a  ground  of  jurisdiction.  With  respect  to  individuals,  it 
is  not  by  itself  enough,  but  along  with  other  circumstances  it 
may  be.  Thus,  a  law-agent  who  resided  in  Kincardineshire, 
but  carried  on  business  in  Glasgow,  was  held  subject  to  the 
jurisdiction  of  the  Glasgow  Magistrates,  in  an  action  requiring 
him  to  return  certain  title-deeds  which  had  been  left,  and  were 
still  lying  at  his  Glasgow  office. (n)  And  in  another  case,  an 
opinion  was  expressed  that  a  person  carrying  on  business  within 
a  burgh  would,  though  not  resident  there,  be  liable  (if  cited 
personally)  to  the  jurisdiction  of  the  burgh  Magistrates  in  an 
action  arising  from  his  business. (o) 

In  the  case  of  a  company,  even  though  it  be  a  fictitious 
one,  and  consist  only  of  one  partner,  it  is  well  recognised  that 
the  having  of  a  place  of  business  in  a  county  is  a  sufficient 
ground  of  jurisdiction  in  all  actions  arising  out  of  business  con- 
ducted there .(/>)  This  jurisdiction  exists  at  common  law,  and 
cannot  be  taken  away  by  implication.  Thus,  a  statutory  enact- 
ment requiring  a  railway  company  to  be  cited  at  its  head  office 
does  not  take  away  the  jurisdiction  of  the  Sheriffs  in  whose 
counties  it  has  stations. (^)  It  is  to  be  remembered  that  if 
the  office  of  any  company  in  a  county  be  not  the  head  office, 
the  jurisdiction  is  limited  to  causes  of  action  arising  within  the 
county.  Thus,  if  a  railway  company  have  its  head  office  in 
Inverness-shire,  and  branch  offices  in  Elgin  and  Banff,  it  is  not 
competent  to  raise  an  action  against  the  company  in  the  county 
of  Banff  upon  a  cause  of  action  arising  in  the  county  of  Elgin.(r) 


(n)  BUehie  y.  Wtlsan,  15  Feb.  1828, 
6  S.  552.    He  had  been  dted  personally. 

(o)  Hunter  y.  FounDeatheTf  1  March 
1837, 15  8.  608. 

{p)  BUhop  ▼.  Meney  and  Clyde  Nat- 
ffigatum  Steam  Company,  19  Feb.  1830, 
8  S.  558.  Young  y.  Livingttone,  13  Mar. 
1860, 22  D.  983. 

{q)  Aberdeen  Baiheay  Company  y. 
F<Tn>r,28Jan.l854,16D.422.  The  re- 
quirements as  to  citation  most,  of  course, 
be  complied  with.     In  an  unreported 


case.  Lord  Jenriswoode,  affirming  Sheriff 
D.  M.  Smith,  held  that  a  clause  in  a 
railway  Act,  that  ''the  domicile  of  the 
company,  with  reference  to  all  judicial 
proceedings  or  actions  at  law,  shall  be 
held  to  be  the  town  of  Inverness,"  did 
not  exclude  the  jurisdiction  of  the  She- 
riff-Court of  Elgin. 

(r)  Edward  y.  Invemeu  and  Aber- 
deen Junction  Bailway,  24  April  1862, 
4  Iry.  186. 
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Jurisdiction  on  the  ground  we  have  been  considering  ceases 
with  the  dissolution  of  the  company,  and  does  not  subsist  to 
the  effect  of  rendering  the  former  partners  liable  to  the  juris- 
diction.(a) 

4.  Hakiiig  Oontraot  soluble  in  Ooimty. — If  a  person  undertake 
to  perform  some  contract  within  a  county,  he  is  liable  to  the 
jurisdiction  of  the  Sheriff,  provided  he  be  personally  cited. 
This  important  ground  of  jurisdiction,  well  known  in  the 
Supreme  Courts,  was  in  some  danger  of  being  lost  sight  of  in 
the  Sheriff-Courts ;  but  it  has  been  recently  decided  to  apply 
to  them,  and  (as  has  been  pointed  out  by  the  present  Lord 
President)  it  is  a  kind  of  jurisdiction  which  it  is  important 
that  the  Judge  Ordinary  should  possess.  It  has  long  been  re- 
cognised that,  in  some  actions,  a  person  must  be  liable  to  the 
jurisdiction  when  personally  cited  within  the  county,  as,  for  in- 
stance, in  an  action  of  aliment  for  a  child ;  in  an  action  of  resti- 
tution of  a  moveable  newly  seized  by  him  or  hired ;  or  for  pay- 
ment of  things  newly  bought  by  him  for  ready  money  ;(f)  but  it 
has  now  been  decided  that  the  jurisdiction  of  the  Sheriff-Court 
upon  this  ground  rests  upon  the  same  principles  as,  and  is  co- 
extensive with,  that  of  the  Court  of  Session.  It  has  also  been 
laid  down  that  it  is  immaterial  though  the  person  who  has 
contracted  to  perform,  and  who  has  been  cited  within  the  terri- 
tory of  the  Sheriff,  is  a  foreigner,  since  the  expression  that  the 
Court  of  Session  is  the  commune  forum  of  foreigners  applies 
only  to  such  foreigners  as  are  actually  out  of  Scotland,  and 
who  require  to  be  cited  edictally.(tt) 

Jurisdiction  founded  on  this  ground,  however,  warrants  only 
such  actions  as  are  necessary  for  the  enforcement  of  the  con- 
trcu^t,  or  as  arise  directly  out  of  its  non-fulfilment.  It  is  not  to 
be  taken  as  warranting  all  the  actions  that  may  arise  out  of  the 


(«)  M'Eachem  v.  MTherBon,  &  July         (ii)  Pirie  v.  Warden,  20  Feb.  1867, 
1824,  8  S.  211.  5  M^rph.  497. 

(I)  Per  Lord  Mackenzie  in  Binger  y. 
Chttrehhittf  arUe,  note  Qe), 
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contract.  For  example,  if,  after  the  contract  has  been  fulfilled, 
and  the  price  paid,  one  of  the  parties  should  raise  an  action  of 
damages,  alleging  that  it  had  not  been  fulfilled  completely, 
that  action  could  not  be  brought  in  the  forum  of  the  loctis  solu- 
tionis J(y)  even  after  personal  citation,  unless  there  were  some 
other  ground  of  jurisdiction.  On  the  other  hand,  an  action  of 
damages  for  breach  of  the  contract  may  be  so  brought.(a;) 

5.  Thing  in  Dispute  situated  in  Ooimty. — Jurisdiction  is  also 
founded  in  many  cases  by  the  fact  of  the  thing  about  which 
parties  are  disputing  being  within  the  territory,  although  the 
parties  themselves  should  be  beyond  it.  Thus,  an  action  of 
removing,  not  containing  personal  conclusions,  is  competent 
within  the  county  in  which  the  subjects  lie,  though  the  defen- 
der should  be  beyond  it.(y)  On  the  same  ground,  an  action  of 
ejection  would  also  be  competent  against  the  person  who,  though 
resident  in  another  county,  occupied  with  his  goods  premises 
situated  within  the  jurisdiction ;  and  if  a  person  were  by  himself 
or  his  agents  wrongly  to  fail  to  deliver  goods  lying  within  the 
jurisdiction,  it  would  appear  that  he  might  be  liable  to  an 
action  to  compel  him  to  make  delivery,  though  he  himself 
should  not  be  within  the  jurisdiction.(z)  As  a  last  illustration 
of  this  kind  of  jurisdiction,  may  be  mentioned  the  competency 
of  a  party  bringing  a  petition  for  the  sale  of  grain  before  the 
Sheriff  of  the  county  where  it  was  lying,  though  the  other 
party  interested  in  it  resided  in  another  Sheriffdom,  and  though 
an  action  between  the  two  was  going  on  about  it  in  the  Court 
of  Session.(a)    All  these  cases  agree  in  this,  that  they  were 


(v)  Logan  t.  Thtmtonf  2A  Jan.  1859, 
3  Irv.  323. 

(z)  Sinelair  ▼.  SrnWi,  17  July  1860, 
22  D.  1475. 

iy)  Wiai4xm»on  t.  Eaigie;  28  Not. 
1635,  M.  4815. 

(2)  Per  DeAs,  BecUith  Ontral  Bailway 
Company  v.  Ferguson,  Eennie,  A  Co., 
30  March  1863,  1  Maqph.  760.  Al- 
tboogh  Lord  Deas  was  in  the  minority 
in  this  case,  hb  opinion  on  this  point 


is  not  contradicted  by  the  other  judges, 
and  is  directly  supported  by  the  Lord 
President. 

(a)  Bannatyne  r.  Neuoendorff,  22  Jan. 
1841, 3  D.  429.  The  action  in  the  Court 
of  Session  was  about  the  price  of  grain ; 
and  the  petition  to  the  Sheriff -Court  was 
to  have  the  grain  sold,  and  the  proceeds 
consigned,  so  as  to  avoid  charges  for 
warehousing. 


28  HANDBOOK  OF  PRACTICE.  [Part  1. 

Pofisesgion  of  Property  within  County,  &c. 

cases  in  which  parties  were  disputing  about  the  possession  or 
custody  of  the  property  in  question. 

6.  Possession  of  Property  within  county. — The  possession  of 
heritable  property  within  Scotland  is  a  ground  of  jurisdiction 
in  the  Supreme  Court  in  all  kinds  of  actions,  except  those 
relating  to  status,  (6)  but  it  has  not  been  decided  whether  that 
could  form  a  ground  of  jurisdiction  in  the  Sheriff-Court ;  and 
as  the  jurisdiction  is  an  anomalous  one,  probably  the  want  of 
a  practice  to  justify  it  is  decisive  against  its  existence.  The 
possession  of  moveable  property  also  within  Scotland  may  be 
made  the  ground  of  jurisdiction  in  the  Supreme  Court  by  the 
process  of  arrestment  ad  jurisdictwnem  fundandam.  In  the  case 
of  a  foreigner  not  also  personally  cited  within  Scotland,  an 
arrestment  of  this  kind  does  not  found  jurisdiction  in  the 
Sheriff-Court  ;(c)  but  it  has  not  been  decided  whether  jurisdic- 
tion could  not  be  founded  in  this  way  against  a  foreigner  who 
was  personally  cited  within  Scotland  or  within  the  county. 
Nor  has  it  been  decided  whether  the  process  of  arrestment  ac2 

fimdandam  jurisdictionem  can  be  used  to  found  jurisdiction 
against  a  Scotohman  domiciled  in  another  county,  but  having 
property  within  the  county  in  question ;  but  the  practice  is  un- 
known. In  one  class  of  cases,  namely,  maritime  cases,  where 
the  Sheriff-Court  has  a  statutory  jurisdiction  over  foreigners, 
the  process  of  arrestment,  with  the  view  to  founding  on  it,  is 
in  frequent  use.  In  all  cases  the  precept  on  which  the  arrest- 
ment proceeds,  even  when  the  subsequent  action  is  to  be  brought 
in  the  Supreme  Court,  may  be  raised  in  the  Sheriff-Court.^ 

7.  Exemptions  from  Jurisdiction — Grown. — The  only  exemp- 
tion from  the  jurisdiction  of  the  Sheriff-Court  now  of  con- 
sequence is  that  of  the  Crown,  which  may  insist  that  certain 
actions  shall  be  brought  against  it  only  in  the  Court  of  Ex- 

(6)  Ferris  ▼.   Woodward,  80  June         {e)  Bum  ▼.  Punris,  13  Bee.  1828,  7 
1881,  9  S.  864;  Kirkpatrick  ▼.  Irvine,     S.  194.    See  mpra,  art.  2,  note  (y) 
28  June  1838, 16  S.  1200. 
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chequer.  Those  actions  are  actions  on  any  matters  connected 
with  the  Bevenue,  or  with  the  proceedings  of  officers  of  the 
Bevenue,  or  with  certain  matters  relating  thereto,  all  particu- 
larly set  forth  in  the  statute  erecting  the  Court  of  Exchequer. (c?) 
The  exemption  of  the  Crown  extends  to  all  persons  acting  in 
the  matters  in  question  under  the  authority  of  the  Crown. (e) 
The  remedy,  should  any  of  the  lieges  bring  or  threaten  to 
bring  any  such  action  against  the  Crown  or  one  of  its  servants 
in  the  Sheriff-Court,  is  for  the  Crown  to  apply  for  an  interdict 
to  the  Lord  Ordinary  of  the  Court  of  Session  appointed  to  decide 
in  Exchequer  cause8.(^) 

8.  Former  Friyileges  of  Oollege  of  Jnstice. — The  members  of 
the  College  of  Justice  (which  includes  the  judges,  counsel, 
procurators,  and  clerks  of  the  Supreme  Court)  formerly  had  the 
privilege  of  suing  certain  actions  in  the  Court  of  Session,  which 
other  parties  would  have  been  obliged  to  bring  in  the  Sheriff- 
Court,  and  they  had  also  the  privilege  of  declining  to  be  sued 
in  any  action  before  any  other  than  their  own  Court.  Those 
privileges  only  served  to  permit  unworthy  members  of  the  pro- 
fession to  harass  the  public.  After  various  invasions,  made  by 
the  Small  Debt  and  other  Acts,  both  of  the  privileges  were  in 
the  end  abolished.  The  privilege  which  members  of  the 
College  had  as  pursuers  was  abolished  by  the  provision  of  the 
Court  of  Session  Act  of  1850,  which  enacted  that  no  member 
should  be  entitled  to  institute  any  action  or  proceeding,  whether 
original  or  by  way  of  review,  before  the  Court  of  Session  which 
could  not  have  been  instituted  by  him  before  such  Court  if  he 
had  not  been  a  member.(A)  The  privilege  the  members  had 
as  defenders  was  abolished  by  the  Sheriff-Court  Act  of  1853, 
which  enacted  that  no  person  should  be  exempt  from  the  juris- 
diction of  the  Sheriff-Court  in  any  cause  on  account  of  privi- 
lege by  reason  of  his  being  a  member  of  the  College  of 
Justice.(t) 

{d)  6  Anne,  ebitp.  26,  §  6.  {g)  19  and  20  Vict  c.  56,  §  14. 

(«)  Blade   ▼.    M'LadUan,  12   Feb.  (A)  IS  and  14  Viet.  c.  86,  §  17. 

1833, 11  8.  378.  (t)  16  and  17  Vict.  c.  80,  §  48. 
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9.  Other  Olaims  of  Ezemption. — Various  bodies,  such  as  the 
Commissioners  of  Supply  for  counties,  and  the  Magistrates  of 
burghs,  which  combine  somewhat  of  the  functions  of  a  court  of 
law  with  administrative  functions,  have  asserted  claims  to  be 
exempt  from  the  jurisdiction  of  the  Sheriff-Courts.  In  so  far 
as  such  bodies  exercise  proper  judicial  functions,  it  is  clear  that 
their  decisions  are  not  liable  to  the  review  of  the  Sheriff-Court. 
In  so  far,  also,  as  such  bodies  act  in  cariying  out  statutes,  in  the 
exercise  of  statutory  powers,  it  would  appear  that  they  are  ex- 
empt from  the  jurisdiction  of  the  Sheriff-Court.  But  in  all 
cases  in  which  they  act  as  administrators  of  property,  or  as 
corporations,  that  is,  inter  alia^  in  all  questions  of  contract  or  of 
damages,  they  are  liable  to  the  jurisdiction,  just  in  the  same 
manner  as  bodies  are  which  have  no  claim  to  the  character  of 
courts.  Thus,  the  Commissioners  of  Supply  of  Lanarkshire 
were  held  subject  to  the  jurisdiction  of  the  Sheriff-Court  in  an 
fiction  by  the  Inspector  of  Weights  and  Measures  for  payment 
of  his  salary  as  duly  fixed  by  the  Justices  of  the  Peace.(/b)  In 
another  case  the  Magistrates  of  a  burgh  were  held  subject 
to  the  Sheriffs  jurisdiction  in  a  question  between  them  and  a 
neighbouring  proprietor  as  to  his  right  to  erect  a  fence  on  the 
banks  of  a  river.  (/)  In  similar  circumstances  the  Guildry  of  a 
town  were  held  to  be  subject  to  the  juri8diction.(n)  In  contrast 
to  these  cases,  comes  a  recent  case,  in  which  it  was  held  that 
the  Sheriff  could  not  grant  interdict  to  prevent  the  carrying  out 
of  an  order  given  by  a  judge  of  the  police  court  of  a  burgh  in 
exercise  of  statutory  (though  not  of  judicial)  powers.(o) 

10.  Of  Persons  Prorogating  the  jTuisdiotion  of  a  Sheriff. — Cer- 
tain objections  to  the  jurisdiction  of  a  Sheriff-Court  may  be 

(Ir)  LyaU  v.  Lanark  Commuun'oners  of  trate*  of  Edinburgh,  28  Feb.  1581,  M. 

Supply,  5  Jnly  1859,  21  D.  1136.    The  4811. 

objection,  that  the  Sheriff  was  himself  (n)   Boberiaon  v.  Pamtonf  21  Nov. 

one  of  the  Commissionen  of  Sapply,  waa  1823,  2  S.  611. 

disregarded.  (o)  Buchanan  y.  KeatinQf  12  Dfc. 

(0  Kintore  v.  LyaU,  27  Feb.  1802,  185i,  17  D.  165. 
M.  7678.    See  also  Lawaon  v.  J^agit- 
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waived.  Those  are,  objections  of  a  kind  personal  to  the  objector. 
Where  the  objection  to  the  jurisdiction  is  such  that  the  proceed- 
ing could  not  be  competent  against  any  person  whatsoever,  the 
objection  cannot  be  waived.  Thus,  no  consent  of  parties  (other, 
of  course,  than  that  embodied  in  a  submission)  could  make  the 
Sheriff-Court  judge  in  a  question  of  heritable  title,  or  entitle  it 
to  pronounce  a  decree  of  declarator  ;  or,  where  statutory  forms 
must  be  complied  with  in  order  to  give  jurisdiction,  entitle  the 
Court  to  judge  where  those  forms  had  not  been  observed.(p)  But 
where  the  proceeding  is  in  itself  a  competent  proceeding  in  the 
Sheriff-Court,  any  objection  which  a  defender  could  have  taken, 
on  the  ground  of  his  not  being  amenable  to  the  jurisdiction,  may 
be  waived.  In  this  way,  a  foreigner,  or  a  person  resident  in 
another  county,  may  "  prorogate  "  the  jurisdiction  of  a  Sheriff- 
Court.  This  may  be  done  either  by  express  consent,  or  by  pro- 
ceedings implying  consent.  Express  consent  may  be  embodied 
in  a  minute,  which  may  be  in  general  terms,  and  may  even  be 
written  before  the  action  is  raised.  Thus,  a  person  may  bind 
himself  not  to  object  to  the  jurisdiction  of  a  particular  Sheriff- 
Court  in  regard  to  all  actions  that  might  be  raised  against  him 
about  some  specified  matter.(^)  Consent  to  the  jurisdiction  is 
implied  by  the  mere  act  of  appearing  and  pleading  without 
stating  any  objection  to  it.  Even  a  party  who  appeared  only 
to  state  certain  objections  to  the  competency  of  proceedings  wan 
held  to  have  waived  the  objection  to  jurisdiction,  because  he 
did  not  state  it  till  after  he  had  been  defeated  in  a  litigation 
about  the  other  objection8.(r) 

11.  Of  Beoonyening  FartieB. — Reconvention  is  the  name  given 
to  the  ground  upon  which  a  person  who  has  applied  to  a  court 
as  pursuer  or  complaiuer  in  any  action  subjects  himself  as  de- 
fender to  the  jurisdiction  in  all  relative  proceedings.    It  has  been 

( p)  Ynk.  1,2,  so 'yFffrreriy.  Harvey,  (r)    W/iite  v.   SpotUswood,  30  June 

2&  April  1846, 4  BcU'b  Appeal  Cases,  197.      1846,  8  D.  952. 

[q)  Longmuir  v.  LongmuiTt  21  May 
1850, 12  D.  926. 
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said  that  this  jurisdiction  is  founded  on  implied  consent,  and  it 
has  been  therefore  called  a  kind  of  prorogated  jurisdiction;  but 
it  is  better  at  once  to  say  that  it  is  a  kind  of  jurisdiction  founded 
in  reason  and  equity,  in  order  to  protect  a  native  defender  from 
the  disadvantage  to  which  he  might  otherwise  be  put  in  dealing 
with  the  foreign  pursuer,  by  not  being  able  to  take  any  counter 
proceeding.  Difficulty  has  been  felt  in  defining  the  extent  of 
this  jurisdiction.  On  the  dne  hand,  it  has  been  said  that  a 
foreigner  who  applies  to  our  courts  renders  himself  responsible 
to  every  action  which  the  person  whom  he  has  sued  may  think 
fit  to  raise  against  him,  whether  it  be  connected  with  the  sub- 
ject matter  of  the  first  action  or  not.  On  the  other  hand,  it 
has  been  attempted  to  narrow  the  jurisdiction  so  as  to  make 
the  foreign  pursuer  liable  only  in  counter  actions,  strictly  so 
called.  Neither  of  these  extreme  views  is  to  be  taken  as  cor- 
rect. The  great  object  of  the  jurisdiction  is  to  protect  the 
native  defender  against  such  disadvantage  in  dealing  with  the 
foreign  pursuer  as  he  would  not  feel  in  the  case  of  a  native 
pursuer ;  and  the  Court  must  keep  this  in  view.  On  this  ground, 
it  is  held  that  the  jurisdiction  exists  where  the  claims  are  either 
in  eodem  negotio  or  ejusdem  generis.  Thus,  a  foreign  pursuer 
raising  an  action  for  debt  in  our  Courts,  will  render  himself 
liable  to  other  actions  of  debt  at  the  instance  of  the  defender, 
though  they  may  arise  out  of  different  transactions,  but  he 
will  be  liable  to  actions  of  damages  only  when  they  arise  out 
of  the  same  transaction,  or  out  of  some  other  transaction  in  the 
same  course  of  dealing.  A  foreign  pursuer  raising  an  action  of 
debt  here  will  not  render  himself  liable  to  an  action  of  damages 
arising  out  of  an  entirely  different  transaction .(«) 

The  action  said  to  ground  jurisdiction  by  reconvention  must 
be  in  Court  at  the  time  the  other  action  is  brought.  If  the  first 
action  have  been  concluded,  and  the  foreigner  be  no  longer  before 
our  Courts,  it  is  too  late  to  bring  the  counter  action  .(Q  But  the 
action  is  in  time  though  the  merits  of  the  first  action  may  have 

(«)  Thomion  ▼.  Whikhead,  25  J«Qt         (<)  M*Ewan'9  Truiteet  v.  Bobert$fin, 
1862,  24  D.  381.  9  March  1862, 15  D.  265. 
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been  disposed  of,  if  it  still  be  in  Court  on  tbe  question  of  ex- 
penses. Thus,  a  foreigner  who  had  raised  and  lost  an  action 
before  the  Court  of  Session  was  held  to  be  within  the  jurisdic- 
tion whilst  the  expenses  were  being  audited,  and  he  was  made 
to  answer  to  an  action  of  damages  for  the  oppressive  use  of 
arrestments  on  the  dependence  of  the  original  action.(ti)  In  ordi- 
nary circumstances,  the  application  of  the  foreigner  must  clearly 
precede  the  application  for  the  native,  otherwise  there  can  be 
no  jurisdiction ;  but  if  a  native  first  raises  an  action  against  a 
foreigner,  and  the  foreigner,  without  waiting  to  state  any  objec- 
tion to  the  jurisdiction,  immediately  raises  a  counter  action,  he 
will  be  foreclosed  from  stating  it.(t;) 

The  rules  as  to  reconvention  have  been  developed  in  the 
Supreme  Court,  and  there  is  no  experience  to  tell  how  far 
they  are  applicable  to  the  Sheriff-Courts.  It  is  here  necessary 
to  distinguish  between  two  sets  of  persons  liable  to  be  recon- 
vened,— ^between  foreigners  not  resident  in  Scotland  and  per- 
sons resident  in  Scotland  but  not  in  the  particular  Sheriffdom. 
In  the  case  of  foreigners  the  principles  will  apply  exactly.(a5)  In 
the  case  of  persons  resident  in  other  Sheriffdoms,  the  principles 
do  not  apply  to  their  full  extent.  They  apply  only  to  the  ex- 
tent of  sanctioning  counter  actions  arising  out  of  the  same  facts. 
Except  in  the  way  of  making  one  inquiry  serve,  there  is  notj;iing 
to  be  gained  by  reconvening  such  parties,  because  it  is  no 
hardship  to  make  a  man  sue  in  one  Sheriff-Court  instead  of  in 
another. 


(fi)  BaiUie  ▼.  Hume,  17  Dec.  1852,  (x)  There  is  no  difi&calty  abont  citiog 
15  B.  267.  the  foreigner,  because  it  is  enough  to 

(«)  Moriion  v.  Massa,  8  Dec.  1866,  serve  the  process  on  his  procurator; 
5  Macph.  130.  Vans  v.  Sandilands,  18  Nov.  1765,  M. 

4840. 


c 
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.  Chapter  V. 
OF  DECLINING  THE  SHERIFF'S  JURISDICTION. 


1.  Dedinaiure  on  Relationship, 

2.  Declinature  on  Interest, 


* 


8.  Declinature  cannot  be  waived  by 
the  Forties, 


In  some  cases,  though  the  Court  has  jurisdictioD,  ohjection 
may  be  taken  to  the  acting  of  some  particular  Sheriff.  This  is 
called  proponing  a  declinature,  and  there  are  two  grounds  upon 
which  it  may  be  done,  that  of  relationship  to  one  of  the  parties, 
and  that  of  interest  in  the  matter  at  issue. 

1.  Deolinature  on  ground  of  RelationBhip. — Declinature  upon 
the  ground  of  relationship  depends  upon  statute.  The  Act 
1594,  c.  216,  made  it  incompetent  for  any  judge  of  the  Court 
of  Session  to  sit  or  vote  in  any  action  in  which  a  father  or 
brother  or  son  might  be  pursuer  or  defender.  The  Act  1681, 
c.  13,  besides  extending  the  preceding  Act  to  all  Courts,  ex- 
tended the  degrees  forbidden  by  it  to  those  of  affinity,  and 
added  as  degrees  which  were  to  exclude  those  of  uncle  and 
nephew  by  consanguinity.  These  statutes  enumerate  all  to 
whom  objection  can  be  taken  on  the  ground  of  relation- 
ship. Attempts  to  extend  the  degrees  by  implication  have 
been  discountenanced.  Thus,  it  is  no  ground  of  declinature 
that  the  judge *s  wife  is  sister  to  the  defender's  wife,(a)  or  that 
the  judge's  neice(6)  or  grand-neice(c)  is  married  to  one  of  the 
parties.  These  decisions  were  pronounced  upon  the  ground 
that  the  second  part  of  the  Act  of  1681,  excluding  uncles  and 
nephews,  did  not  exclude  uncles  or  nephews  by  affinity.  It  is 
not  necessary  that  the  relationship  should  be  to  the  proper  pur- 
suer or  defender.  It  is  sufficient  if  it  be  to  any  party  imme- 
diately and  dir^tly  iuterested  in  the  suit.     Thus  the  brother- 

(a)  Goldie  v,  Hamilton,  16  Feb.  1816,  {c)  Gordon  v.  Gordon's  Trustees,  2 
F.C.                                                             March  1866,  4  Macph.  601. 

(b)  Erskine  v.  Drumnumd,  28  Jane 
1787,  M.  2418. 
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in-law  of  a  mandatory  (who  is  interested  in  the  expenses)  must 
be  declined.((]2)  For  the  same  reason,  a  father-in-law  was  ex- 
cluded in  a  case  in  which  his  son-in-law  was  substitute  heir  to 
the  claimant  of  an  entailed  estate,  the  right  to  which  was  in 
dispute.(e)  And  the  statute  applies  though  the  relative  may 
be  suing  in  some  capacity  in  which  he  has  no  personal  interest. 
Thus,  where  a  pursuer  was  suing  for  behoof  of  a  statutory  Board 
of  Commissioners,  his  brother  was  declined,  even  though  the 
defenders  made  it  clear  that  he  had  no  personal  interest  by 
disclaiming  all  purpose  of  holding  him  personally  liable  for  ex- 
pen8es.(^) 

2.  Declinatnie  on  the  ground  of  Interest. — The  objection,  that 
a  judge  is  interested  in  the  matter  at  issue,  does  not  depend 
upon  statute ;  and  there  is  occasionally  considerable  difficulty 
in  ascertaining  when  the  interest  is  of  such  a  character  that 
the  objection  ought  to  be  held  good  or  is  so  shadowy  that  it 
may  be  waived,  and  the  Court  have  held  themselves,  in  judging 
of  such  objections,  at  liberty  to  take  into  view  the  convenience 
or  inconvenience  of  sustaining  them  in  the  particular  case. 
The  interest  need  not  always  be  pecuniary.  For  example,  if 
the  judge  be  required  as  a  witness  in  the  cause,  he  may  be  de- 
clined.(^)  This,  perhaps,  proceeds  rather  on  the  ground  of  in- 
convenience to  the  parties  than  on  the  supposed  interest  of  the 
judge.  The  rule,  however,  has  a  wider  application.  It  is  not 
indeed  now  held  that  a  judge  is  disqualified  by  having  once 
been  counsel  in  the  cause  ;(i)  but  he  is  still  held  to  be  disquali- 
fied wherever  his  interest  is  of  such  a  kind  as  reasonably  leads 
to  the  supposition  that  he  m^y  not  proceed  to  his  duty  with  an 
unbiassed  mind.  Thus,  if  the  judge  be  trustee  for  one  of  the 
parties  under  a  private  trust,  he  is  taken  to  be  so  much  in- 

{d)  Campbea  v.  CampbeU,  26  June  (h)  Clark  y.  Wardlaw,  15  Jan.  1845, 

1866,  4  Hacph.  867.  7  D.  268. 

(e)  Sltato  Stewart  v.  Corbet,  15  May  (t)  King  v.  Palnek,  27  Nov.  1841,  4 

1821, 1  S.  10.  D.  124. 

(g)  Highland  Boad  CommisMoners  v. 
Machray,  25  June  1858,  20  D.  1165. 
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terested  in  it  as  to  be  di8qualified.(A;)  But  it  is  not  enough  to 
disqualify  him  that  he  is  one  of  a  numerous  body  of  statutory 
trustees,(2}  or  still  less  that  he  is  one  of  so  large  a  body  as  the 
Commissioners  of  Supply  .(n)  Being  interested  as  a  proprietor 
in  one  of  the  parishes  concerned,  was  held  not  to  disqualify  a 
judge  to  decide  a  question  of  a  pauper's  settlement ;  but  this 
proceeded  in  part  on  the  ground  that  the  parish  was  large,  and 
that  the  disqualification,  if  sustained,  would  have  applied  to 
nearly  the  whole  bench  .(o)  It  is  sufficient  interest  for  a  judge 
to  decline  that  he  is  a  shareholder  or  partner  (not  merely  as 
trustee,(^)  but  in  his  own  right)  in  a  joint-stock  company 
which  is  pursuing  or  defending  ;(^)  though  in  a  case  where  the 
pecuniary  interest  of  each  judge  was  small  and  remote,  and 
where  sustaining  the  objection  disqualified  nearly  half  the 
Court,  the  objection  was  very  reluctantly  sustained.(r)  This 
was  a  case  where  the  judges  were  interested  as  partners  of  a 
life  insurance  company,  and  to  prevent  the  recurrence  of  such 
difficulties  it  has  lately  been  enacted  that  it  is  not  to  be  deemed 
a  ground  of  declinature  that  a  judge  is  a  partner  of  any  joint* 
stock  company  carrying  on  as  its  sole  or  principal  business  the 
business  of  life  and  fire  or  life  assurance,  (j?)  Where  the  in- 
terest is  contingent,  such  as  that  if  the  defender's  title  be  held 
bad  the  judge's  own  title  to  an  adjoining  property  may  be  chal- 
lenged, the  declinature  is  repelled.(5) 


3.  Declinature  cannot  be  waived. — Where  there  is  a  good 
ground  for  declinature  it  cannot  be  waived  by  the  parties.  In 
the  case  of  relationship  the  objection  depends  on  statute,  and 


{k)  Martin  v  HerHors  of  Kirkealdyt 
28  Jan.  1840,  16  F.  379. 

(0  Blair  v.  Suvtjm/n,  26  Jan.  1814, 
18  F.C.  (1814  to  1815),  601. 

(«)  The  Lord  Adroeaie  v.  Ediiiburgh 
Ccmmimottera  of  Supply j  5  June  1861, 
23  D.  93.3. 

(o)  Gray  v.  Fowlie,  5  March  1847,  9 
D.  811. 

ip)  31  and  32  Vict.,  c.  100,  §  108. 


(q)  Aberdeen  Town  and  County  Bank 
V.  The  ScoUitih  Equitable  Insurance 
Company,  3  Dec.  1859,  22  D.  162; 
Waudiope  \.  North  Brititih  Bathpay, 
17  Dec.  1863,  2  Hacph.  833-4. 

(r)  BorthtPick  v.  Sctfttiah  Widows 
Fund,  4  Feb.  1864,  2  Macph.  595. 

(«)  Belfrage  v.  Davidgon't  Trs.,  20 
June  1862,  24  D.  1132. 
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the  whole  proceedings  if  it  be  neglected,  are  under  a  statutory 
nullity.  At  whatever  stage  the  objection  may  be  discovered  it 
must  be  sustained^  and  the  action  commenced  anew  before  another 
judge. (Q  On  public  grounds  the  same  rule  is  to  be  followed 
where  the  judge  has  a  disqualifying  interest  in  the  suit.  Par- 
ties are  generally  so  unwilling  to  state  a  personal  objection  to 
a  judge,  and  it  would  be  so  bad  an  example  to  allow  a  judge  to 
decide  a  question  in  which  he  had  a  pecuniary  interest  simply 
because  the  parties  were  silent,  that  no  option  is  left.  It  is  the 
duty  of  the  judge  himself  to  state  the  objection;  and  in  most 
cases  this  is  the  way  in  which  the  point  arises.  In  the  Court 
of  Session  it  is  for  the  other  judges  to  say  whether  the  grounds 
of  the  declinature  are  good.  In  the  Sheriflf-Court,  if  the  Ordi- 
nary Sheriff-Substitute  decline,  the  c«ise  may  be  proceeded  with 
by  one  of  the  Honorary  Sheriffs- Substitute,  or,  if  there  be 
none  who  can  act,  by  the  Sheriff-Depute.  In  this  case,  how- 
ever, it  would  probably  be  in  the  power  of  the  Sheriff-Depute 
to  review  the  grounds  of  declinature,  and  to  remit  to  the  She- 
riff-Substitute to  proceed.  If  the  Sheriff-Depute  be  disqualified 
the  Sheriff-Substitute  may,  notwithstanding,  act;(M)  but  the 
partiqiB  lose  the  benefit  of  the  right  of  appeal.  Should  such  a 
case  occur  as  that  all  the  judges  of  the  Sheriff-Court  were  to 
decline,  the  party  wishing  to  proceed  might  appeal, (v)  and  the 
Court  of  Session  would  have  to  decide  what  course  should  be 
followed. 

it)  Onmanny  t.  SmOh,  13  Feb.  1851 ;  (v)  The  Act  1555,  c.  39,  providing 

13  D.  678.  that  no  advocation  of  causes  be  taken 

(u)  WaUace  v.   Colqahouin,  21  Jan.  from  the  Judj^e  Ordinary,  excepts  the 

1823 ;  2  8.  139 ;  1579,  c.  84.  case  of  the  Sheriff-Principal  or  the  Judge 


Ordinary  being  a  party. 
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PART  II. 
OF  THE  SnEKIFFS  ORDINAEY  COURT. 


Chapter  I. 
OF  THE  BUSINESS  AND  SITTINGS  OF  THE  ORDINARY  COURT. 


1.  Buaineas  of  Ordinary  Court. 

2.  Ordinary  Aciiona, 
8.  Special  Actions. 


4.  General  RegulcUing  Acts. 

6.  Sittinga  of  Ordinary  Court. 

6.  RolU  of  Court  and  Minute-Books. 


1 .  BusineBS  of  Ordinary  Ooort. — In  ordinary  language  men  speak 
of  the  different  "  Courts"  held  by  the  Sheriff— of  the  Ordinary 
Court,  the  Small  Debt  Court,  the  Debt  Recovery  Court,  and  the 
Commissary  Court.  Except  when  used  with  respect  to  the  last 
the  language  is  not  strictly  correct.  The  Ordinary,  Small  Debt, 
and  Debt  Recovery  Courts,  are  not  three  separate  Courts :  pro- 
perly speaking  they  are  three  branches  of  one  Court;  but  as 
they  have  separate  records,  separate  modes  of  procedure,  and 
(in  most  cases)  separate  times  of  sitting,  the  popular  distinction 
is  practically  the  most  convenient.  It  will  therefore  be  fol- 
lowed here. 

The  business  of  the  Ordinary  Court  is  best  described  by  say- 
ing that  it  comprises  all  the  judicial  business  which  is  not  spe- 
cially appropriated  to  the  other  Courts ;  and  as  the  Small  Debt 
Court  is  concerned  only  with  actions  for  sums  not  exceeding 
the  amount  of  £12  ;  the  Debt  Recovery  Court  only  with  actions 
for  debts,  not  exceeding  £50,  and  falling  under  the  triennial 
limitation;  and  the  Commissary  Court  mainly  with  executry 
matters ;  it  will  be  seen  that  the  business  of  the  Ordinary  Court 
is  of  a  very  extensive  and  varied  character. 
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The  proceediDgs  may  be  conveniently  divided  into  two  great 
classes,  the  first  being  devoted  to  the  form  of  action  ordinarily 
followed,  and  the  second  comprising  all  special  forms  of  action. 

2.  Ordinary  Action. — Under  the  first  class  will  be  taken  the 
ordinary  petitory  action  concluding  for  payment  of  a  sum  of 
money,  which,  for  shortness,  will  be  called  the  Ordinary  Action. 
With  respect  to  it  both  those  normal  proceedings  taken  in  al- 
most every  suit,  and  those  incidental  proceedings  which  s|jecial 
circumstances  frequently  require,  will  be  considered.  It  will  be 
convenient  to  take  all  these 'firstly,  on  the  footing  that  the  causes 
are  allowed  to  proceed  to  final  judgment  before  the  Sheriff-Sub- 
stitute ;  and  then  to  consider  what  remedy,  by  way  of  appeal  to 
the  Sheriff,  a  litigant  may  have.  The  consideration  of  what 
execution  against  the  debtor's  person  or  goods  may  follow  on  a 
decree  in  an  ordinary  action,  will  complete  this  part  of  the 
subject. 

8.  Special  Actions. — Having  thus  described — as  thoroughly 
as  may  be — the  proceedings  in  the  Ordinary  Action,  the  second 
class  of  actions  will  be  taken,  and  under  it  all  special  forms  of 
action  will  be  considered.  It  will  therein  be  considered  how  far 
actions  cui  facta  prcestanda  differ  from  actions  with  money  con- 
clusions ;  what  actions  commence  by  way  of  petition,  and  what 
peculiarities  in  their  course  must  be  attended  to ;  what  actions 
are  to  be  considered  as  summary  actions ;  and  lastly,  all  those 
different  forms  of  proceedings  which  ask  for  special  remedies  or 
proceed  under  special  statutes.  In  this  class,  too,  will  find 
their  place  all  those  actions,  such  as  count  and  reckoning  and 
multiplepoinding,  which,  though  they  may  concern  money,  do 
not  ask  for  a  simple  order  for  payment,  but  for  some  more  com- 
plicated remedy. 

4.  General  Begolating  Acts. — The  principal  general  regula- 
tions in  regard  to  proceedings  in  the  Ordinary  Court  are  con- 
tained in  the  Act  of  1853.(a)     Many  details,  however,  are  still 

(a)  16  Bad  17  Vict.  c.  80. 


wmmmmmB^mt^mmmK^mmam^mmmmi^mm^^^^tm^ 
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regulated  by  the  Act  of  Sederunt  of  10th  July  1839,  which  is 
still  in  observance  in  so  far  as  not  altered  by  the  subsequent 
Act.  The  Act  of  Sederunt  was  passed  after  the  Act  of  1838  (5) 
had  effected  various  reforms,  and  was  framed  by  remodelling 
(so  as  to  bring  into  harmony  with  them)  the  regulations  which 
had  been  made  by  the  Act  of  Sederunt  of  1825  in  consequence 
of  the  passing  of  the  Judicature  Act.  Besides  these  general 
regulations,  there  are  Acts  of  Parliament  and  Acts  of  Sederunt 
regulating  special  points  or  proceedings  which  cannot  be  noticed 
here. 

5.  Sittings  of  Ordinaiy  Oonrt. — Each  Sheriff-Court  has  three 
sessions  in  each  year.  The  first  commences  on  the  15th  of 
January  or  the  first  ordinary  Court-day  thereafter,  and  con- 
tinues till  the  15th  of  March.  The  second  session  commences 
on  the  dd  or  4th  of  April,  and  continues  till  the  3l8t  of  July. 
The  third  commences  on  the  1st  of  October  or  the  first  ordinary 
Court  day  after  it,  and  continues  till  the  15th  of  December.(c) 

During  session,  each  Sheriff-Court  (excepting  Courts  held 
at  places  where  a  salaried  Sheriff-Substitute  does  not  reside) 
sits  for  the  despatch  of  ordinaiy  civil  business  for  such  num- 
ber of  days  in  each  week  as  may  be  fixed  by  each  Sheriff  by  a 
Begulation  of  Court  to  be  approved  of  by  the  Lord  President 
and  Lord  Justice-Clerk.  If  these  days  be  insufficient,  the  She- 
riff must  from  time  to  time  appoint  additional  Court-days  for 
the  purpose  of  disposing  of  any  a,rrear,{d) 

If  there  be  any  arrear  of  business  at  the  end  of  the  session, 
the  Sheriff  ought  to  appoint  additional  Court-days  for  the  purpose 
of  clearing  it  off.  Before  the  termination  of  each  session  he 
must  also  appoint  at  least  one  Court-day  during  each  vacation 
for  the  dispatch  of  all  ordinary  civil  business,  including  the 
calling  of  new  causes,  and  the  receipt  of  all  papers  which,  if 
the  Court  had  not  been  in  vacation,  would  have  required  to 
have  been  lodged.    Before  the  Act  of  1853,  it  was  not  compe- 

{h)  1  uid  2  Vict.  c.  109.  (c/)  16  and  17  Viot.  c.  80,  §  42. 

(c)  16  ud  17  Vict.  c.  80,  §  43. 
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tent  for  the  Sheriff  to  tsign  certain  of  his  interlocutors  daring 
vacation,  but  now  all  restrictions  of  that  kind  have  been  re- 
moved, and  the  Sheriff  may  pronounce  orders  of  all  kinds  as 
freely  daring  vacation  as  daring  session  .(e)  During  vacation 
those  causes  which  are  called  summary  proceed  in  the  same 
way  as  during  session. 

6.  Bolls  and  Hinute-Books. — The  practice  of  the  different 
Courts  varies,  but  it  is  believed  that  in  general  at  least  two 
books  are  kept  of  the  proceedings  of  the  ordinary  Court — a 
motion  roll  and  a  minute-book.  In  the  former  are  entered  for 
each  Court-day  all  the  causes  which  are  to  be  called  that  day. 
These  may  be  enrolled  either  by  order  of  the  Sheriff,  or  by  the 
Sheriff-clerk  in  the  course  of  his  official  duty,  or  by  the  She- 
riff-clerk on  the  motion  of  either  party.  In  the  two  former 
cases  there  are  no  special  regulations  as  to  notice  of  enrolment, 
but  the  Sheriff  must  take  care  not  to  put  either  party  to  disad- 
vantage. When  the  cause  is  enrolled  by  one  of  the  parties, 
the  notice  to  be  given  is  fixed  by  regulation  or  usage  in  each 
Court,  but  in  general  the  party  must  give  to  the  clerk  and  to 
the  opposite  party  forty-eight  hours'  notice  of  the  enrolment  of 
an  ordinary  action,  and  twenty -four  hours'  notice  in  the  case  of 
a  summary  action.  The  notice  must  be  in  writing,  and  must 
be  delivered  at  the  office  of  the  opposite  agent,  or  posted  to 
him.  The  notice  specifies  the  purpose  of  the  enrolment ;  and 
that  sometimes  is  inserted  in  the  motion  roll.  For  con- 
venience, the  motion  roll  may  be  classified;  keeping  new 
causes,  causes  for  closing  records,  or  other  causes,  by  them- 
selves ;  and  sometimes  copies  of  it  are  printed  and  issued  to 
the  agents  before  the  Court.  The  Regulations  of  the  Glasgow 
Sheriff-Court  on  these  points  will  be  found  in  the  Appendix .(^) 
The  roll  itself  usually  contains  a  space  on  which  the  clerk 
makes  a  jotting  of  the  judge's  deliverance,  to  be  afterwards  ex- 
tended and  signed. 

(e)  16  and  17  Vict.  c.  80,  §§  44.  46,         (y)  App.  p.  xcvii. 
and  47,  App.  p.  Ixxxviii. 
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The  minute-book  (or  "diet-book")  contains  a  memoraDdum 
of  all  important  proceedings  not  entered  on  the  motion  roll, — 
such  as  short  references  to  interlocutors  pronounced  by  the 
judges,  orders  by  the  judge  for  regulating  the  business,  memo- 
randa of  appearances  entered,  proofs  taken,  papers  lodged,  and 
of  other  steps  in  processes.  In  some  Courts  the  commendable 
practice  is  followed  of  having  a  separate  book  for  minuting  all 
decrees.  There  is  also  kept  in  some  places  a  book  which  is 
very  convenient  for  the  agents,  namely,  a  register  of  all  ap- 
pearances which  have  been  entered. 

The  original  orders  themselv(  s  are  written  on  what  is  called 
the  interlocutor  sheet — a  paper  put  up  with  every  cause,  and 
reserved  for  orders  by  the  judge,  or  matters  specially  appointed 
by  statute  to  be  put  into  it.(/i)  It  never  was  the  practice  in 
the  Sheriff- Court  to  write  the  judges'  orders  in  the  minutes  of 
the  Court.  The  present  practice,  however,  is  somewhat  differ- 
ent from  the  old,  under  which  incidental  orders  were  written 
on  the  proceedings  to  which  they  referred,  and  only  important 
orders  on  the  interlocutor  sheet. 


{h)  A.  S.,  10  July  1839,  i  162. 
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SECTIONS. 


t.  Thi  Suxmohs. 
II.  Thk  Citation. 

III.  Emtbbino  Appearance. 

IV.  Dbcbee  in  Absence  and  Re- 

PONINQ. 

V.  Protestation  fornot  Insibtino. 
VI.  Discussion  on  Summons;   and 
Ci<osiNo  Record  on  Minute 
of  Defence. 


VII.  Framing  Record  bt  Conde- 
scendence AND  Defences. 
VIII.  Producing    and   Recoverinq 
Documents  founded  on  in 
Record. 
IX.  The  Proof. 
X.  The  Debate  and  Decision. 
XI.  Expenses. 


The  normal  proceedings  in  the  ordinary  action  for  the  pay- 
ment of  money  will  form  the  subject  of  the  present  chapter. 
The  consideration  of  the  requirements  of  the  writ  of  summons 
by  which  the  defender  is  to.be  brought  into  Court  will  natu- 
raUy  form  the  first  section.  The  second  section  will  treat  of 
the  mode  of  serving  the  writ ;  and  the  third,  of  the  mode  in 
which  the  defender  enters  appearance  to  defend  the  action. 
The  fourth  section  will  consider  what  the  pursuer  may  do  if 
the  defender  fail  to  enter  appearance  when  first  called  on,  and 
what  subsequent  opportunity  the  defender  has  for  supplying 
the  omission.  Next,  supposing  the  defender  to  have  entered 
ap{)earance,  and  that  the  pursuer  is  unwilling  to  proceed,  the 
fifth  section  will  explain  the  defender's  remedy.  The  sixth 
and  seventh  sections  will  explain  how  the  record  of  the  parties' 
written  pleadings  is  to  be  framed, — whether  it  be  in  the  short 
method  first  introduced  by  the  Statute  of  1853,  or  in  the 
longer  method,  which  is  a  slightly  modified  form  of  the  record 
previously  in  use.  As  writings  referred  to  in  the  pleadings 
ought  to  be  before  the  Court,  the  eighth  section  will  explain 
what  opportunity  a  party  has  of  tendering  them,  or  of  enforcing 
their  production.  The  ninth  section  will  assume  that  the 
parties — one  or  other — require  to  submit  evidence  to  the  Court 
and  will  show  how  the  proof  id  to  be  taken.  In  the  tenth 
section  the  debate  and  decision  will  be  considered ;  and  a  sec- 
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tion  devoted  to  the  question  of  expenses  will  conclude  the  view 
of  the  ordinary  course  which  is  run  by  the  great  majority  of 
actions.  The  various  interruptions  to  which  that  course  is 
subject,  will,  according  to  the  plan  of  the  work,  be  treated  of 
in  the  following  chapter. 


Section  I. — Op  the  Summons. 


1.  The  Introduction, 

2.  The  Pursuer^s  Deaignatum, 
8.  Defender^e  Deeignation. 

4.  Coneluiion—Demand for  Payment. 

6.  Statement  of  Orounda  of  Action. 


6.  Conehuion  for  Expenaet. 

7.  Warrant  to  Cite. 

8.  Certification. 

9.  Precept  to  Arrest. 
10.  Authentieation. 


The  form  of  Summons  in  the  ordinary  action  is  given  in  a 
Schedule  to  the  Act  of  1853.  It  iB  a  slight  modification  of 
the  form  which  has 'been  in  use  for  time  immemorial.  The 
writ  runs  in  the  name  of  the  Sheriff,  and  proceeds  upon  the 
fiction  that  the  pursuer  has  appeared  before  him  and  made  a 
complaint  against  the  defender,  and  that  thereupon  the  Sheriff 
has  issued  instructions  to  officers  of  Court  to  summon  the  de- 
fender to  appear  and  answer.  The  summons,  taken  in  detail, 
consists  of  the  following  parts — (1)  the  introduction ;  (2)  the 
name  and  designation  of  the  pursuer ;  (3)  the  name  and  desig- 
nation of  the  defender ;  the  conclusion,  embracing  (4)  a  state- 
ment of  the  amount  claimed  and  (5)  of  the  ground  for  claim- 
ing it ;  (6)  a  demand  for  expenses ;  (7)  a  direction  to  the  offi- 
cers to  cite  the  defender ;  and  (8)  a  certification  that  he  will 
"  be  held  as  confessed ''  if  he  do  not  appear.  The  summons 
may  also  contain  (9)  a  precept  to  arrest  on  the  dependence. 
It  concludes  with  the  date  and  signature  of  the  Sheriff-clerk, 
and  there  may  be  appended  any  account  referred  to  in  it. 

1.  The  Introduction. — The  introduction  requires  no  notice. 
It  runs  in  the  name  of  the  Sheriff,  designing  him  by  his  full 
title.     If  the  Sheriff  be  appointed  to  more  than  one  county 
the  writ  should  be  addressed  to  the  officers  of  the  county  for 
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which  it  is  issued.    When  the  office  of  Sheri£f  is  vacant,  the 
writ  is  in  name  of  the  Sheriff-Sabstitate.(a) 

2.  The  Pimnier'8  Designation. — The  pursuer  is  set  forth  by 
name  and  by  designation.  The  latter  need  not  be  that  by  which 
he  is  generally  known ;  it  is  enough  if  it  serve  to  point  him 
out;  and  be  correct  as  applicable  to  him  at  the  time.  Thus,  a 
barrister-at-law  was  thought  to  have  sufficiently  designed  him- 
self by  saying  that  he  resided  at  a  particular  place,  although 
he  did  not  give  his  usual  designation,  and  though  he  had  re- 
sided at  the  place  just  lorg  enough  to  found  a  jurisdiction  as 
against  himself.(6) 

The  number  of  pursuers  who  may  sue  in  one  action  is  not 
limited,  provided  they  have  a  community  of  interest.  Thus, 
two  persons  who  have  been  injured  by  the  same  accident,  or 
who  complain  of  the  same  slander,  may  sue  for  damages  in  the 
same  summons,  provided  always  that  there  be  separate  conclu- 
sions for  the  damages  payable  to  each .(c)  These  are  extreme 
examples  of  what  is  to  be  taken  as  community  of  interest :  the 
pursuers  there  having  nothing  more  in  common  than  an  in- 
terest to  save  ex{)enses,  by  making  one  trial  serve  in  place  of 
two.  If  the  acts  of  which  two  pursuers  complain  are  different, 
it  does  not  give  them  a  community  of  interest  that  they  have 
both  been  done  by  the  same  defender,  because  here  nothing 
at  all  could  be  gained  by  having  the  matters  mixed.(cf)  Indeed 
the  practice  of  pursuers  joining  in  one  action  where  their  in- 
terests are  separable  is  in  general  inconvenient,  and  is  not 
common. 

Certain  parties  require  special  care  in  designation.  Where- 
ever  parties  sue,  not  as  individuals,  but  in  some  special  capa- 
city, their  title  must  be  set  forth,  as  in  such  a  case  it  forms 
part  of  the  grounds  of  action. (e)    Executors  are  designed  by 

(a)  1  and  2  Vict.,  c.  119,  §  4.  (<2)  GtbBon  v.  3fa«9u«m,  5  Dec.  1866, 

(6)  Jod  V.  Om,  23  Nov.  1859, 22  D.  6.  6  Macph.  113. 

(c)  n*itey  V.  Murdoch,  11  Mardi  1857,  (e)  Smith  ▼.  StotUart,  5  July  1850, 

3  D.  888;  Harkes  y.  MowU,^  March  12  D.  1185;    Andason  v.  Duncan,  9 

1862,  24  D.  703.  Jan.  1861,  23  D.  258. 


46  HANDBOOK  OF  PRACTICE.  [Part  II. 


The  Summons. 


setting  forth  their  names  and  residences,  and  the  titles  under 
which  they  act.  They  need  not  confirm  to  the  deht  till  be- 
fore extract ;  but  their  title,  whether  it  be  under  testament 
or  decree-dative,  must  be  complete  before  proceedings  are  com- 
menced.(/)  It  is  preferable  to  set  forth  the  nalnes  of  all  the 
acting  executors,  but  in  special  circumstances  action  would  be 
sustained  at  the  instance  of  a  majority.(^)  Trustees  are  de- 
signed in  like  manner;  and  there  is  no  doubt  that  actions  by 
them  may  be  raised  in  name  either  of  the  quorum  fixed  by 
the  deed  or,  if  there  be  no  quorum,  of  the  majority  of  those 
accepting.(A)  A  pupily  if  he  has  no  tutors,  raises  the  summons 
in  his  own  name,(i)  and  when  it  comes  into  Court  a  curator  ad 
litem  is  appointed.  If  a  pupil  have  a  tutor,  as  when  his  father 
is  living,  he  cannot  carry  on  an  action  in  his  own  name.  It 
does  not  seem  essential  that  the  tutor's  concurrence  be  set  forth 
in  the  summons,  though  the  proper  form  seems  clearly  to  be 
that  the  tutor  should  not  only  be  designed  in  the  summons, 
but  that  he  should  raise  the  action  as  tutor,  and  conclude  for 
payment  to  himself  in  that  capacity .(/)  A  minor  without  cura- 
tors sues  in  his  own  name.  If  he  have  curators,  he  ought  to  set 
them  forth  in  the  summons  as  consenting  to  the  action,  though 
doubtless  the  consent  might  be  given  afterwards.(«)  A  married 
vxyman  sues  in  her  own  name,  and  her  husband  must  concur 
with  her  in  suing. 

When  a  company  is  pursuer  it  is  necessary  to  make  a  very 
unmeaning  distinction.  If  the  company  have  what  is  called 
a  '^  social "  name, — ^that  is,  a  name  made  up  of  that  of  persons, 
such  as  "  Jones,  Smith  &  Co.," — it  may  sue  and  be  sued  by  the 
name  of  the  firm,  with  the  addition  always  of  such  reference  to 
its  business  and  office  as  may  serve  to  point  it  out.  This 
holds  though  there  be  no  one  of  the  names  of  Jones  or  Smith 

(/)  Makolm  v.  Dick,  8  Nov.  1866,  5         (0  Fraser  on  Parent  and  Child  (edited 

Macph.  18.  by  Cowan)  p.  153.   Inhibition  and  arrest- 

(g)  McLaren  on  Trusts,  vol.  i,  p.  233,  ment  maj  be  used  in  the  pupil's  name, 
and  on  Wills  and  Succession,  vol .  ii,  p.  1 85.  (I)  Fraser,  til  ntpra. 

(h)  Bb'mef^g  Tnitdtes  v.  /fapc't*  Trm-  («)  Fraser,  p.  378. 

(w,  7  Feb.  18o4,  16  D.  482. 
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in  the  company.(a)  If,  however,  there  be  what  is  called  a  "  de- 
scriptive'' name, — that  is,  a  name  not  consisting  of  surnames, 
such  as  the  Aberdeen  Gas  Company, — ^the  names  of  three 
partners  of  the  company  must  be  joined  with  it  before  it  can 
sue.(  p)  Officials  cannot  sue  in  name  of  the  company.  Banking 
companies  sue  in  a  particular  manner,  by  their  firm  and  the 
addition  of  a  registered  officer.  This  is  regulated  by  a  special 
Act  of  Parliament.(g)  Companies  incorporated  under  the  Com- 
panies Act  1862  sue  in  the  manner  specially  provided  by  it,  that 
is,  as  corporations  in  their  corporate  name8.(r)  Wherever  there 
are  special  incorporating  Acts,  these  ought  to  be  consulted 
before  framing  the  summons. 

3.  Defenders'  Designation. — The  defenders  must  be  designed 
in  the  same  way  as  the  pursuers.  Care  must  be  taken  to  give 
their  names  and  residences  as  accurately  as  possible,  though 
trifling  inaccuracies  of  an  excusable  kind,  where  there  is  no 
doubt  about  the  person  intended,  will  be  disregarded.  Thus,  a 
defender  whose  name  was  William  John  Munro,  but  who  some- 
times signed  William  Munro,  was  not  allowed  to  object  to  a 
summons  in  that  style. (s)  In  another  case  a  widow,  designed 
by  her  residence  together  with  the  name  and  designation  of 
her  deceased  husband,  was  not  allowed  to  object  that  a  mistake 
had  been  made  as  to  her  maiden  surname.(^)  In  a  similar  case, 
an  objection  founded  on  an  error  as  to  the  christian  name  of  a 
married  woman  was  repelled. (t/)  In  all  such  cases  the  principle 
is,  that  the  designation  is  sufficient  if  there  is  no  room  for  doubt 
as  to  the  person  intended.  As  the  pursuer  may  often  not  have 
much  knowledge  of  the  defenders'  designation,  it  would  be  ab- 
surd to  require  anything  more  from  him. 

(o)  Wilmn  v.  Emng,  20  Jan.  1836,  {q)  7  Geo.  IV.,  c.  67. 

US, 262 ;  Thommn v.  Johnstons,  3  Nov.  (r)  25  and  26  Vict.  c.  89,  S  18. 

1836,  15  S.  173,  and  other  authorities  {»)  Guthrie  y.  Munro,  2n  Feb.  1833 

cited  in  Clark  on  Partnership,  vol.  i,  p.  11  S.  465. 

542.  (0  Mmr  v.  Hoody  10  July  1845,  7  D. 

(p)  London  &  Edinburgh  Shipping  1009. 

Co.,  19  June  1841.  3  D.  1045,  Clark  on  (u)  GiUhriev.  BoberUm,2Q  Dec.  lS3i, 

rartnersbip,  vol.  i,  p.  540.  13  S.  234. 
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Although  pursuers  are  not  permitted  to  join  together  to  sue 
on  separate  grounds  of  action,  it  is  competent  to  include  several 
defenders  on  separate  grounds,  provided  the  number  of  six  be 
not  exceeded.(t;)  This  power,  however,  is  very  little  used  (ex- 
cept in  actions  of  removing).  It  is  the  remains  of  a  system 
under  which  the  obtaining  of  a  writ  of  summons  from  the 
Sheriff  was  a  more  serious  undertaking  than  at  present,  and 
when  a  pursuer  was  therefore  anxious  to  include  in  it  every- 
body against  whom  he  had  at  the  time  any  claim.  The  power 
is  not  suited  to  the  present  forms  of  pleading.  There  is  no 
limit  to  the  number  of  defenders  who  may  be  sued  on  the  same 
ground  or  grounds  of  action,  as  being  liable  jointly,  or  jointly 
and  severally,  according  to  the  nature  of  the  case. 

If  the  defenders  are  sued  in  any  special  capacity  care  must 
be  taken  to  set  that  forth,  and  to  do  so  accurately.  If  it  be 
erroneously  set  forth  the  action  will  be  dismissed ;  even  though 
it  should  appear  that  the  defenders  were  liable  in  some  other 
capacity.  Thus,  in  a  case  where  a  person  was  sued  as  owner  of 
a  certain  ship,  the  action  was  dismissed  on  its  turning  out  that 
he  had  no  share  in  it,  although  it  was  apparent  that  he  was 
liable  for  the  debt  as  having  had  the  use  and  management  of 
the  vessel  when  it  was  contracted.(t<;)  The  example  is  probably 
one  of  the  over  anxious  application  of  the  rule,  but  the  rule 
itself  is  necessary,  and  the  reason  is  that  when  defenders  are 
sued  in  any  special  capacity,  such  as  -that  above  mentioned,  or 
that  of  executors,  or  trustees,  the  designation  in  so  far  truly 
forms  part  of  the  grounds  of  action. 

Executors  and  trustees,  when  defenders,  are  designed  in  the 
same  way  as  if  they  were  pursuers.  A  summons  against  a  pupil 
is  directed  not  only  against  him,  but  also  against  his  tutors  no- 
minatim,  where  they  are  known,  or  against  tutors  and  curators 


{v)  A.  S.,  10  July  1839,  §  9.     Tlie  elusions  capable  of  being  applied  separ- 

limit  does  not  apply  to  actions  of  multiple-  ately  to  each  defender  sued;  Barr  v. 

poinding,  mailt*  and  duties,  poiuding  of  Neilsonf  20  March  1868,  6  Macpb.  651. 
the  ground  and  forthcoming.   It  in  hardly         {ip)  DetnpM^  v.  Drybrottghf  28  Nov. 

necessary  to  say  that  there  luubt  be  con-  1837,  16  S.  109. 
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generally,  if  he  any  has,  when  he  has  no  known  tutor8.(a;)  An 
action  against  a  minor  must  be  directed  also  against  his  cura- 
tors, naming  them  if  they  are  known,  and  if  not,  designing 
them  generally ;  but  the  cases  of  minors  and  pupils  differ  in  8o 
far '  that  if  the  guardians  be  omitted  in  the  case  of  a  minor 
they  may  be  called  afterwards  in  the  course  of  the  process, 
while  in  the  case  of  a  pupil  they  may  not.(y)  Against  married 
women  actions  are  directed  by  calling  them,  and  their  husbands 
for  their  interest. 

Companies  are  sued  in  the  same  manner  as  they  si^e. 

4.  Oonclufiioii — ^Demand  for  Payment. — The  conclusion  sets 
forth  that  the  defender  or  defenders  should  be  decerned  to  make 
payment;  and  the  sum  must  be  definitely  stated.  Payment 
may  be  demanded  in  one  sum  or  by  instalments,  according  to 
circumstances,  and  either  at  the  present  or  a  future  date.  Ever)'- 
thing,  however,  must  be  definite.  This  rule  was  applied  with 
some  strictness  in  an  action  of  damages,  which  was  dismissed 
because  the  pursuers  concluded  for  payment  of  a  sum,  to  be  dis- 
posed of  *^  in  manner  to  be  mentioned  in  the  course  of  the  pro- 
cess to  follow  hereon.''(z)  If  it  be  intended  that  the  defenders, 
where  there  are  more  than  one,  should  be  found  liable  jointly 
and  severally,  that  must  be  specially  concluded  for,  because 
otherwise  the  Court  will  have  power  only  to  find  them  liable 
jointly. 

5.  Statement  of  Grounds  of  Action. — ^After  the  statement  of 
the  sum,  the  conclusion  contains  a  concise  statement  of  the 
ground  or  grounds  upon  which  it  is  demanded.  The  rule  in 
use  before  the  Act  of  1853,  as  laid  down  by  the  Court,  was  that 
the  summons  had  to  be  perfect  and  complete  ah  initio  in  every- 
thing which  was  of  the  essence  of  the  action,  whether  in  the 


(x)  Craven  v.  EHbanks  Trutlees,  9         {y)  Thonuon  ▼.  LivingsUm,  14  Nov. 
March  1864, 16  D.  811 ;  Fra8er,trf  mpra,      1868,  2  Macph.  J14;  Eraser,  p.  379. 
p.  161.  (2)  Mackintosh  v.  M'TavUh,  19  June 

1828,  6  S.  994. 

D 


50  HANDBOOK  OF  PRACTICE.  [Pabt  II. 


The  Summons. 


averment  of  what  was  an  essential  quality,  or  of  what  was  a 
proper  ground  of  action.(a)  This  rule,  not  remarkable  for  its 
perspicuity,  did  not  differ  in  substance  from  the  terms  of  the 
Act  of  Sederunt  of  1839,  which  required  that  the  summons 
should  contain  a  concise  and  accurate  statement  of  the  facts, 
and  should  set  forth  in  explicit  terms  the  nature,  extent,  and 
grounds  of  the  complaint  or  cause  of  action,  as  well  as  the  con- 
clusions deduced  therefrom.(6)  The  Act  of  1853  has  so  far 
altered  these  rules  that  it  is  not  requisite  or  proper  now  for  the 
summons  to  contain  a  statement  of  all  the  facts  in  the  way  they 
used  to  be  given ;  but  there  is  no  dispensation  from  the  neces- 
sity of  stating  the  grounds  of  action.  However  briefly  they 
may  be  stated,  still  they  must  be  there.(c) 

There  is  a  difference  in  practice  in  regard  to  the  degree  of 
specification  with  which  the  grounds  of  action  are  stated.  In 
some  Courts  it  is  held  that  they  must  be  specified  with  much 
of  the  same  minuteness  which  was  required  under  the  former 
practice,  but  this  does  not  appear  to  be  what  was  intended. 
The  Act  of  1853  speaks  of  the  new  forms  which  it  introduces 
«ff  "  short "  forms ;  and  it  declares  that  they  shall  be  equally 
effectual  to  all  intents  and  purposes  as  the  old  forms,  and  the 
schedules  to  the  Act  give  two  specimens  of  what  was  intended. 
Thus,  a  summons  of  delivery  merely  calls  on  the  defender  ^'  to 
make  delivery  to  the  pursuer  of  *  ,  sold  by  the  defender 

to  him ; "  and  a  summons  of  damages  for  slander  merely  calls 
upon  the  defender  "  to  pay  to  the  pursuer  the  sum  of  , 

being  damages  sustained  by  the  pursuer  in  consequence  oi  the 
defender  having  slandered  the  pursuer  by  stating  .'' 

These  specimens  give  little  more  than  what  is  required  to 
identify  the  ground  of  action.  The  first  does  not  mention  the 
time  or  place  of  the  sale ;  and  the  second  does  not  mention  the 
time  or  place  of  the  slander,  or  the  names  of  the  persons  before 
whom  it  was  spoken.     They  are  undoubtedly  not  in  such  form 


(a)  DdUat  v.  Jfan,  14  Jane  1853, 16         (b)  A.  8. 10  Jnlj  1839,  §  10. 
D.  746.  (e)  Cameron  ▼.  HamiUon,  1  Feb.  1866, 

18  D.  423. 
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as  would  make  it  always  safe  to  go  to  proof  upon  them ;  but 
they  are  in  such  a  form  as  to  enable  the  defender  to  state  the 
ground  of  his  defence,  and  then  the  Sheriff  should  judge  whe- 
ther, before  going  to  proof,  more  specification  is  required  or  no. 
This  seems  the  correct  view ;  but  as  it  is  not  always  taken,  a 
practitioner,  where  he  is  certain  that  he  has  the  means  for  do- 
ing so  accurately,  will  do  well  to  specify  the  grounds  of  acti(Hi 
somewhat  more  fully ;  and  where  he  does  so  within  moderate 
bounds,  and  without  diverging  into  narrative,  no  fault  can  be 
found ;  and  by  thus  acting  he  may  often  save  the  necessity  for 
a  condescendence.  The  danger  of  doing  so  is  that  if  he  state 
anything  inaccurately,  the  mistake  cannot  be  cured  without  an 
amendment  of  the  libel. 

What  is  a  complete  statement  of  the  ground  of  action  most 
depend  greatly  on  the  nature  of  the  case.  Aji  action  upon  an 
account  is  completely  libelled  by  referring  to  it  by  the  date  of 
its  commencement  and  of  its  termination,  and  annexing  it. 
An  action  upon  a  bill  or  other  written  document  or  contract  is 
libelled  by  setting  forth  the  name  of  the  document,  the  names 
of  the  parties  to  it,  and  its  date  or  dates.  Where  the  action  is 
to  be  laid  not  only  upon  the  contract,  but  upon  the  debt  con- 
stituted by  it,  the  latter  should  be  specially  set  forth,  as  it  forms 
a  different  ground  of  action.  It  is  often  difficult  to  distinguish 
between  mere  details  of  proof  and  what  forms  part  of  the 
grounds  of  action.  Wherever  some  matter  must  invariably  be 
proved  or  admitted  before  the  pursuer  can  succeed  in  any  ac- 
tion of  the  kind,  the  statement  of  that  may  be  taken  as  forming 
part  of  the  grounds  of  action,  while  the  details  as  to  how  it  came 
about  in  the  individual  case  may  be  rejected.  Thus,  if  it  ap- 
peared that  a  slander  was  pronounced  in  such  circumstances 
that  the  defender  could  in  no  case  be  made  liable  for  it  unless 
he  spoke  maliciously  and  without  probable  cause,  the  summons 
must  set  forth  malice  and  want  of  probable  cause.(e2)  It  is  im- 
possible to  go  farther  into  this  matter,  because  to  do  so  would 
be  to  go  over  every  possible  sort  of  claim.     The  pursuer  must 

(d)  See  Cameron  v.  JEfamtiton,  mpra. 

d2 
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always  take  care  that  he  sets  forth  enough  both  to  make  his 
summoDs  relevant  as  it  stands,  and  to  give  him  a  basis  for  going 
afterwards  into  farther  details  if  requisite.  If  the  summons 
be  incomplete,  the  pursuer  must  then  take  into  consideration 
whether  the  requisite  changes  on,  or  additions  to,  the  grounds  of 
action  may  not  be  made  in  the  condescendence,  or  in  an  amend- 
ment of  the  libel. 

Where  a  sum  is  due  in  virtue  of  some  special  Act  of  Parlia- 
ment, the  Act  must  be  set  forth.  This  does  not  mean  that 
Acts  changing  or  adding  to  the  common  law  must  be  recited. 
It  applies  to  sums  due  to  persons  under  Local  and  Personal 
Acts,  and  to  penalties  incurred  under  Public  Acts.(e)  It  seems 
unnecessary  (though  advisable)  to  insert  a  continuing  Act  in 
the  Bummons.(^) 

6.  Oonolusion  for  Expenses. — ^The  conclusion  for  expenses  is 
very  briefly  stated,  and  its  terms  require  no  special  notice.  It  is 
always  well  to  insert  it,  for  although  expenses  may  be  awarded 
in  a  litigated  case  without  being  concluded  for,  it  is  doubtful 
whether  they  would  be  awarded  in  a  decree  in  absence.(A) 

7.  Warrant  to  Oite. — The  next  portion  of  the  summons  is  the 
direction  to  cite.  It  names  the  place  for  the  defender  compear- 
ing; and  calls  upon  him  to  appear  upon  the  sixth  day  next  after 
date  of  citation.  It  then  goes  on  to  say  that  he  is  to  appear  in 
the  hour  of  cause  and  with  continuation  of  days.  These  words 
have  remained  from  former  styles,  and,  though  now  meaning- 
less, were  once  necessary  to  prevent  the  action  from  falling 
by  the  case  not  having  been  proceeded  with  on  the  first  Court- 
day  ;  and,  as  they  are  in  the  statutory  schedule,  they  must  be 
taken  as  still  necessary.  The  rules  in  the  Acts  of  Sederunt 
as  to  not  issuing  summonses  with  the  day  of  appearance  blank 
have  now  no  application. 

{e)  Okugow,  Airdrif,  Ac,  Railway  v.         {g)  Rankine  v.  Brown,  24  Feb.  1S68, 
T«nfMn<,7 Dec.  1848, 11 D.  212 ;  Mwnro     20  D.  672. 

T.  Mfmro,  31  Jan.  1846,  7  B.  358.  {h)  Heggie  ▼.  Stark,  1  March  1826,  4 

S.  610;  1692,  c  144. 
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8.  Oertifioation. — The  ^'certification  [to  the  defender]  in 
case  of  failure  [to  appear]  of  being  held  as  confessed/'  is  the 
legal  mode  of  making  it  plain  to  him  that  if  he  does  not  enter 
appearance  the  pursuer  will  obtain,  by  merely  asking  for  it, 
judgment  against  him,  which,  after  certain  additional  steps, 
will  become  final  if  he  do  not  take  the  proper  means  of  being 
heard  against  it. 

9.  Precept  to  Arrest. — ^The  precept  to  arrest  is  conceived  in 
very  simple  terms.  It  authorises  the  officers  of  Court  to  arrest 
in  security  the  defender's  goods,  monies,  debts,  and  effects. 
The  purpose  it  serves  will  be  treated  of  in  the  following 
chapter. 

10.  Authentication. — After  attending  to  the  substance  of  the 
summons,  the  formal  parts  of  it  must  be  attended  to.  The 
sums  concluded  for  must  be  marked  in  figures  on  the  margin, 
the  true  date  of  signing  must  be  filled  up,  and  it  must  be 
signed  upon  each  page  by  the  clerk.  After  thus  being  signed 
and  issued  the  summons  is  complete,  with  the  exception  that 
the  name  of  the  pursuer's  procurator  must  be  marked  on  the 
back.ft)  It  is  not  necessary  that  an  account  annexed  to  the 
summons  should  be  signed  by  the  clerk.(A;) 

A  summons,  being  a  writ  of  the  Court,  any  erasure  or  other 
serious  defect  in  an  essential  part  of  it  will  be  fatal.(Z)  But 
the  rules  as  to  the  authentication  of  the  summons,  not  being 
rules  enacting  new  solemnities,  but  being  codifications  of  the 
older  practice,  are  not  to  be  taken  as  imperative,  and  are  there- 
fore not  to  be  applied  so  as  to  throw  out  the  writ  where  they 
have  been  substantially  complied  with,  and  where  everything 
has  been  done  that  is  requisite  to  show  that  the  writ  is  authentic 
and  unobjectionable  in  all  essential  points. (n) 

* 

(t)  A.  S.  10  July  1839,  §§  8  and  10,  (2)  Taylor  v.  Maleobn,  5  March  1829, 

App.  adv.  7  8.  647. 

{k)  Cunningham  ▼.  Milroy,  22  March  (n)  Bobiiuon  v.  Wittenberg,  15  Dec. 

1865,  8  Macph.  733.  1860,  23  D.  181. 
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Section  II. — Of  the  Citation. 


1.  How  Service  made. 

2.  PertoncU  Service. 

8.  Service  at  DteeUing-houee, 

4.  Keyhole  Service. 

5.  Service  beyond  County. 

6.  Time  of  Service. 

7.  Special  Rules  in  Special  Caeee. 


8.  Equivalent  to  Service  not  ad- 

mitted. 

9.  Accepting  Service. 

10.  Schedule  of  Citation  and  Service 

Copy. 

11.  Execution  of  Citation. 


1.  How  Service  Made: — The  summons  after  being  signed  by 
the  Sheriff-Clerk  is  returned  to  the  pursuer  and  is  served  on  the 
defender  by  one  of  the  Sheiiff-officer8.(o)  The  service  is  made 
in  presence  of  a  witnessed?)  who  must  be  a  male  above  the  age 
of  fourteen .(j)  The  particular  officer  may  be  selected  by  the 
pursuer,  but  must  not  be  interested  in  the  6uit.(r)  The  witness 
may  or  may  not  be  connected  with  the  officer.  At  the  time  of 
service  the  officer  must  have  the  original  writ  in  his  possession. 
If  required  he  must  exhibit  it  to  the  defender,  but  he  is  not 
bound  to  exhibit  it  to  any  other  party.(8)  There  are  commonly 
three  modes  in  which  the  officer  (being  duly  provided  with  the 
writ  and  accompanied  by  the  witness)  may  serve  the  summons. 
These  three  are — (1)  personally;  (2)  at  the  dwelling-place  when 
admittance  is  obtained ;  and  (3)  at  the  dwelling-place  when 
admittance  is  not  obtained. 

2.  Personal  Service. — Personal  Service  may  take  place  wher- 
ever the  defender  happens  to  be  found, — ^in  the  street,  or  in  a 
place  of  business,  or  elsewhere,  as  the  case  may  be.  It  is  the 
best  of  all  kinds  of  service,  as  it  saves  all  question  as  to  whether 


(o)  It  does  not  appear  to  be  qnite  clear 
whether  an  officer  of  the  Court  of  Session 
(messenger-at-arms)  may  not  also  effect 
the  service  (see  miproj  p.  10 ;  Cheyne  ▼. 
M'Qvngk,  19  Jolj  1860,  22  D.  1490). 
As  pointed  out  in  Campbell  on  the  Law 
of  Citation,  all  the  statutory  forms  are 
directed  to  officers  of  the  Sheriff-Conrt. 


(p)  1  and  2  Vict.  e.  119,  §  28  (App. 
xzvii).  Formerly,  two  witnesses  were 
required. 

{q)  Davidton  t.  Cbarteris,  12  Bee. 
1788,  M.  16,899. 

(r)  Dalgleiah  v.  Seott,  18  Jane  1822,  1 
8.544. 

(«)  Lemottt,  11  Joly  1699,  M.  8096. 
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the  defender  actually  got  notice,  and  as  in  certain  cases  it  forms 
an  element  in  sopport  of  the  jurisdiction  .(<)  The  officer  must 
tender  to  the  defender  a  copy  of  the  writ,  along  with  a  notice 
telling  him  when  and  where  to  appear,  called  the  schedule  of 
citation.  The  service  is  complete  when  this  tender  has  heen 
made,  and  cannot  be  defeated  by  the  defender  refusing  to  receive 
the  documents.(«) 

8.  Service  at  DweDing-houBe*— Service  at  the  dwelling-house 
is  not  authorised  unless  the  defenders  cannot  be  personally  ap- 
prehended ;  (v)  but  this  provision  has  been  somewhat  laxly  in- 
terpreted, and  in  practice  personal  service  is  not  insisted  on 
wherever  the  officer  has  not  seen  the  defender  in  going  to  look 
for  him  at  his  principal  dwelling  place.  Service  at  the  dwelling 
place  begins  by  the  officer  making  inquiry  there  for  the  de- 
fender. If  the  door  is  opened  to  him  he  must  ask  for  the  de- 
fender, and  must  make  a  point  of  seeing  him  if  he  is  within 
and  admittance  to  him  is  not  refused,  or  rendered  impracticable 
by  sickness.  If  he  be  refused  admittance  to  see  the  defender, 
he  is  not  to  use  force  or  threats  to  obtain  it,  but  he  must  not  stop 
for  less  than  a  refusal.  A  service  was  once  held  bad  when  the 
officer  had  desisted  from  attempting  to  see  the  defender,  on 
being  told  (in  the  morning)  that  he  was  not  yet  up.(fl;}  If 
the  defender  be  not  in  the  house,  or  if  admittance  be  refused 
or  be  impracticable,  the  officer  may  then  leave  the  copy  of 
the  writ,  with  the  schedule  of  citation,  with  the  defender's 
wife,  or  with  one  of  his  servants.  The  fact  of  the  person  re- 
ceiving the  documents  excludes  inquiry  into  the  fact  whether 
he  or  she  was  a  servant  or  not,  the  person  having  by  receiving 
them  acted  in  that  capacity.(^)  If  the  servants  will  not  take 
the  documents  they  are  affixed  to  the  door. 


(<)  See  ante,  p.  26.  (x)  Bruce  ▼.  Hall,  13  July  1708,  M 

(tt)  Stair,  iT,  88,  15.     The  fact  of  3696.    The  defender  was  not  living  at 

refoMl  ought  to  be  mentioned  in  the  his  usnal  dwelling-place,  which  made  the 

execution.  case  against  the  service  all  the  stronger. 

{v)  1640,  c.  75.  iSf)  A.  v  B.,  28  Jan.  1834, 12  S.  347. 
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In  any  question  as  to  whether  the  place  of  service  was  or 
was  not  the  defender's  dwelling  place,  the  same  rules  apply 
as  those  formerly  considered  in  regard  to  the  question  of  what 
was  to  be  taken  as  his  dwelling-place,  with  a  view  to  founding 
jurisdiction.(2;) 

4.  Keyhole  Service. — ^When  the  officer  cannot  obtain  admit- 
tance to  the  dwelling-house,  his  duty  is  to  give  six  audible 
knocks,  and  then  to  affix  the  schedule  and  relative  copy  of  the 
writ  to  the  door.  This  is  commonly  done  by  stuffing  them  into 
the  keyhole,  from  which  this  somewhat  extraordinary  mode  of 
serving  a  writ  has  come  to  be  known  as  a  keyhole  citation. 

5.  Service  beyond  Oonnty. — The  summons  of  itself  is  autho- 
rity for  ^rvice  within  the  county  only;  but  it  is  a  simple 
matter  to  make  it  good  for  service  in  another  county.  If  a  de- 
fender (who,  it  is  presumed,  is  amenable  to  the  jurisdiction), 
requires  to  be  cited  in  another  county,  the  summons  is  indorsed 
by  the  Sheriff-Clerk  of  that  county.  This  proceeding  was  in- 
troduced in  1838,  (a)  and  has  superseded  the  old  method,  which 
was  by  using  "  Letters  of  Supplement,"  obtained  from  the  Court 
of  Session.  The  old  theory  was  that  the  Sheriff's  authority, 
under  which  the  service  nominally  proceeded,  was  good  only 
within  his  own  county,  and  that  before  it  could  be  made  good 
in  another  county  it  required  to  be  supplemented  by  the  autho- 
rity of  the  Supreme  Court.  The  new  practice  is  the  form  which 
has  remained  after  the  substance  is  gone,  and  has  no  other  pur- 
pose than  that  of  giving  to  the  officer  the  assurance  of  a  higher 
functionary  that  the  writ  he  is  serving  is  the  genuine  writ  of 
another  Sheriffdom.  There  are  no  means  of  making  the  Sheriff's 
writ  available  beyond  the  kingdom.  It  has  sometimes  been  said 
that  authority  for  edictal  citation  might  be  obtained  from  the 
Bill  Chamber  of  the  Court  of  Session  on  a  Sheriff- Court  sum- 

(t)  BaiUie  V.  Menxies,  22  Dec.  1710,         {a)  1  and  2  Vict.  c.  110,  §  24.  Appx. 
M.  3704 ;  CaUer  ▼.  Wood,  19  Jan.  1798,     xxvii. 
M.  App.  "Execution"  No.  1. 
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mons,  but  such  a  proceeding  is  in  practice  unknown,  and  is  con- 
trary to  the  best  received  opinion. (6) 


6.  Time  of  Servioe. — Service  may  be  made  at  any  liour  of  the 
day  or  even  of  the  night.  At  least,  so  it  is  said.(c)  But  great 
difficulty  would  now  be  felt  in  sustaining  a  service — ^more  par- 
ticularly if  it  were  not  a  personal  service — given  at  any  extra- 
ordinary hour,  unless  under  some  special  circumstances.  The 
day  on  which  citation  is  given  must  not  be  a  Sunday. (c?) 
There  does  not  appear  to  be  any  fixed  period  after  the  issue  of 
the  summons  within  which  the  citation  must  be  given.  There 
is  an  Act  of  Sederunt  saying  that  summonses  are  to  be  served 
within  a  year  and  day  "of  the  signeting,"  but  this  expres- 
sion plainly  appKes  only  to  summonses  in  the  Court  of  Session .(e) 
There  is  no  similar  rule  with  regard  to  Sheriff-Court  summonses ; 
but  as  there  is  a  sort  of  understanding  that  there  is,  it  would  be 
unadvisable  to  use  proceedings  on  a  summons  which  had  been 
longer  issued.  The  provision  in  the  Act  of  1853,  as  to  causes 
in  which  neither  of  the  parties  moves  for  three  months  stand- 
ing dismissed,  seems  inapplicable,  as  an  unserved  writ  can 
hardly  be  called  a  cause.(^) 

7.  Special  Rules  for  Servioe  in  Special  Oases. — ^Minors  and  pupils 
themselves  are  cited  in  the  same  way  as  ordinary  defenders ; 
and  so  are  their  tutors  or  curators,  when  they  are  named  in  the 
emmmons.  When  their  tutors  and  curators  are  called  generally 
(that  is,  without  being  individually  named),  the  form  is  gone 
through  of  citing  them  at  the  market  cross  of  the  head  burgh 
of  the  shire  within  which  the  pupil  or  minor  resides. (A) 


(5)  See  AniCt  p.  24,  note  ((/). 

(«)  See  Campbell  on  Citations,  p.  65. 

(iQ  OUphamt  t.  Douglas,  S  Feb.  1663, 
M.  15,002. 

(tf)  A.  S.  8  July  1831.  It  appears  to 
haTe  been  intended  that  the  provision 
should  extend  to  the  BherifiF-Courts. 

{g)  16  and  17  Vict.  c.  80,  §  15.  Appx. 
IxxviL 


(h)  Eraser  on  Parent  and  Child,  (by 
Cowan)  pp.  154  and  274,  and  the  cases 
there  cited.  The  law  has  been  altered 
as  to  the  Coart  of  Session  by  13  and  14 
Vict.  c.  36.  §  22,  and  the  terms  of  this 
are  so  broad  that  doubts  may  be  enter- 
tained whether  they  do  not  extend  to  the 
Sheriff-Court.  See  also  Campbell  on 
Citotion,  pp.  48  and  865. 
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Service  upon  a  company  is  given  at  their  place  of  busi- 
ness. It  may  be  done  by  giving  the  service  copy  and  sche- 
dule to  one  of  the  partners,  or  to  a  clerk  found  there.(i)  It  is 
not  however  necessary  that  it  should  be  at  the  principal  place  of 
business.  It  is  sufficient  if  it  be  the  branch  at  which  the  busi- 
ness in  question  has  been  conducted ;  (k)  unless,  indeed,  where 
there  be  anything  (which  the  pursuer  ought  to  know)  in  the 
special  contract  of  copartnery,  or  elsewhere,  requiring  citation 
to  be  given  at  the  head  office.  If  individual  partners  are  called 
along  with  the  company  they  must  be  cited  in  the  same  way 
as  other  individuals.  Corporations  are  cited  by  delivering  a 
copy  to  the  Preses  when  the  body  has  met  for  deliberation,  or 
by  giving  a  copy  to  each  of  the  office-bearers.(Q  Bailway  and 
other  statutory  companies  frequently  have  special  clauses  in 
their  Acts  of  Parliament  as  to  the  mode  of  citation,  and  to 
these  it  is  necessary  to  attend.  Companies  registered  under 
the  Companies  Act  1862  may  be  cited  through  the  post,  by 
sending  the  copy  writ  and  schedule  addressed  to  the  Com- 
pany at  their  registered  office.(n} 

8.  Equivalents  to  Service  not  Admitted. — ^The  requisites  of 
citation  being  statutoiy,  they  must  be  literally  obeyed,  unless  the 
defender  agree  to  waive  them.  Thus,  things  that  are  equivalent, 
or  which  might  even  be  supposed  to  be  better  than  the  statutory 
regulations,  will  not  be  admitted.  It  will  not,  for  example,  be 
sufficient  citation  to  give  the  service  copy  and  schedule  to  the 
wife  when  not  in  her  husband's  house,  (o)  or  to  a  partner  of  a 
company  found  upon  the  street,  or  to  leave  them  for  an  indi- 
vidual at  his  shop  or  counting-house  instead  of  his  dwelling- 
place,  (p)  though  all  these  things  might  be  thought  more  rational 
than  some  of  the  modes  of  service  which  are  recognised. 

(0  Wordie  v.  McDonald,  15  Dec.  1831,  (n)  25  and  26  Vict,  c  89,  §  62. 

10  8. 142.  (o)  Cowtif  T.  Boasburgh,  11  Dec  1769, 

{k)  Young  ▼.  LMngtione,  18  March  M.  3696. 

I860,  22  D.  983.  {p)  Sharp  v.  Garden,  21  Feb.  1822, 

(0  Per  curiam  in  DalrympU  v.  Ber-  1  8.  374. 
tram,  28  Jane  1762,  M.  762. 
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9.  Aooepting  Service. — ^The  defender  may,  however,  waive  all 
objections  to  citation,  and  be  is  held  to  do  this  when  he  appeans 
and  pleads  without  stating  the  objection  in  initio  litui,(^)  He 
may  also  dispense  with  citation  altogether.  This  is  done  by 
writing  on  the  summons  what  is  called  an  acceptance  of  ser- 
vice. This  says  that  service  of  the  summons  is  accepted  by  the 
defender,  and  is  signed  by  him  or  his  agent.  In  the  Court  of 
Session  it  is  customary  for  an  agent  accepting  service  to  pro- 
duce a  mandate  specially  authorising  him  to  do  so.  This  rule 
is  not  acted  on  in  the  Sheriff-Court ;  though,  of  course,  a  man- 
date would  have  to  be  produced  were  the  pursuer  to  ask  for  it. 

10.  Sohedole  of  Oitation  and  Servioe  Oopy. — The  schedule  of 
citation  is  the  partly  written  and  partly  printed  document 
which  the  officer  delivers  to  or  leaves  for  the  defender.  In 
form  it  is  a  memorandum  of  the  message  which  the  officer  is 
supposed  to  deliver  verbally  to  him.(r)  It  is  signed  by  the  officer 
only.  Along  with  this,  in  all  ordinary  actions,  the  messenger 
delivers  a  copy  of  the  summons,(9)  signed  by  him  on  each 
page.(<)  The  name  of  the  pursuer's  procurator  must  be  marked 
on  the  back  of  the  copy  and  on  the  schedule. (u)  If  there  be 
more  defenders  than  one,  each  gets  a  schedule  of  citation,  and 
a  copy  either  of  the  whole  summons  or  of  so  much  of  it  as 
concerns  himself.  It  is  not  necessary  to  serve  copies  of  accounts 
referred  to  in  the  summons,  (v) 

11.  Exeontion  of  Oitation. — The  execution  of  citation  is  the 
docquet  which  the  officer  annexes  to  the  summons  after  ser- 
vice. It  must  set  forth  the  mode  in  which  the  citation  has  been 
given,  whether  personally  or  whether  at  the  dwelling-place,  with 


iq)  HamiUon  r.  Monkland  Ch,,  19  («)  The  copy  stopa  at  the  formal  part 

March  1863, 1  Mocph.  672.  commencing  "  My  will  is." 

(r)  The  Act  of  1853  shortened  the  (0  A.  8.  1839,  J  13. 

form  of  the  execation  returned  on  the  (n)  A.  S.  1839,  §  19. 

summons,  but  the  schedule  of  citation  re-  (v)  Cunningham  v.  Jftlroy,  22  Uarch 

mains  in  the  form  prOTUNuly  in  use.  1865,  8  Macph.  733. 
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or  without  acce6s.(a;)  It  is  not  usual,  however,  to  set  this  forth 
in  detail,  as,  for  example,  to  give  the  name  of  a  servant  with 
whom  the  copy  was  left.  The  execution  is  signed  hy  the 
officer  and  the  witness.  When  complete,  it  is  held  to  be  prima 
fade  evidence  of  the  truth  of  what  it  sets  forth ;  and  so  far  is  this 
rule  carried,  that  it  is  not  competent  to  challenge  the  execution 
of  citation  on  any  ground  not  patent  on  examining  it,  without, 
in  the  Court  of  Session,  bringing  an  action  to  reduce  it.(y) 
In  the  Sheriff-Court,  where  actions  of  reduction  are  unknown, 
the  challenge  may  be  made  by  what  are  called  "  articles  of  im- 
probation,"  for  which  special  provision  is  made.(2;)  These,  of 
course,  are  unnecessary  where  the  ground  of  objection  is  patent. 
Although  the  defender  is  thus  restricted  in  attacking  the  exe- 
cution, the  pursuer  is  left  at  liberty  to  have  it  amended.  If 
the  service  itself  has  been  all  in  order,  the  officer  may  write 
out  a  new  execution  in  proper  form  on  its  turning  out  that  the 
first  one  has  been  defective. 


Section  III. — Of  Entering  Appearance. 


1.  How  Appearance  Entered. 

2.  Appearing  after  Proper  Period. 


8.   Withdrawing  Appearance. 


1.  How  Appearance  Entered. — The  style  of  the  summons 
which  calls  on  the  defender  to  appear  personally  in  Court  upon 
the  sixth  day  after  the  date  of  citation,  in  the  hour  of  cause, 
with  continuation  of  days,  is  a  repetition  of  the  older  style,  and 
does  not  represent  what  the  defender  has  now  to  do  in  order  to 
enter  appearance  to  defend  the  action.  He  now  lodges  with 
the  Sheriff-clerk,  before  the  expiry  of  the  six  days  (called  the 
tndtici€e)j  a  notice  of  appearance  in  the  form  prescribed  by  the 
Act  of  1853.     This  notice  simply  sets  forth  that  he  enters  ap- 


(z)  A.  8.  1839.  §  15,  Appx.  zlvi.  (z)  A  8.  1839,  §  91.     Appx.  Ivii. 

(y)  Erakine,  iv,  2, 5;  Stur,  iy,  42, 12.      Dickson  on  Evidence.  {}  1243,  1246; 

Wallaee  v.  Lochead,  8  Scot  Law  Mag. 
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pearance  to  defend  the  action,  and  is  signed  by  himself  or  his 
agent. 

2.  Entering  Appearanoe  after  Proper  Period. — It  is  not  certain 
whether  a  notice  of  appearance  can  be  received  after  the  expiry 
of  the  sixth  day.  The  question  cannot  arise  if  decree  have 
been  taken  in  absence,  for  the  defender  proceeds  in  that  case 
by  way  of  reponing  note.  But  where  decree  has  not  been 
pronounced,  the  defender  cannot  well  ask  to  be  reponed ;  and 
it  has  not  been  left  quite  clear  what  step  is  open  to  him.  The 
practice  varies.  In  some  Courts  the  defender  is  not  allowed  to 
appear  on  any  terms  in  the  interval  between  the  expiry  of  the 
sixth  day  after  citation  and  the  time  when  it  may  please  the 
pursuer  to  move  for  decree  as  in  ab6ence.(a)  In  other  Courts 
the  defender  is  allowed  to  appear  at  any  time  after  the  expiry  of 
the  six  days  before  decree  in  absence  is  actually  pronounced  on 
obtaining  special  leave  from  the  Sheriff,  which  is  granted  on 
such  conditions  as  to  the  expenses  which  the  late  appearance 
may  have  occasioned,  as  may  be  thought  right.(&)  The  latter 
appears  the  preferable  course.  It  is  a  waste  of  time  and  ex- 
pense to  insist  upon  the  necessity  of  having  a  decree  pronounced 
in  order  that  it  may  immediately  be  recalled.  Of  course  if  the 
Legislature  have  positively  required  such  an  absurdity,  the  Courts 
must  submit;  but  there  doeff  not  seem  to  be  any  such  necessity. 
The  words  of  the  second  section  of  the  Act  1853,  which  are 
thought  to  require  it,  deal  with  what  the  Sheriff  is  to  do  if 
appearance  be  not  entered  within  the  six  days,  but  they  do  not 
say  that  the  Sheriff  must  pronounce  decree  in  absence.  All 
that  they  say  is  that  he  may,  which  leaves  it  clear  that  he  also 
may  not,  and  may  therefore  follow  the  other  course,  which  is 
certainly  more  consistent  with  the  ends  of  justice.  This  course 
is  also  more  in  accordance  with  the  practice  before  1853. 

8.  Withdrawing  Appearanoe. — ^A  defender  who  has  entered 

(a)  Carle88  ▼.  Maver,  1896,  6  Scottish         (6)  Sievm  ▼.  Carnegie,  14  July  1865, 
Law  liUgazine,  68.  4  Scottiih  Law  Magazine,  115. 
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appearance  is  allowed  to  withdraw  it  so  long  as  he  has  not 
stated  his  defence,  and  he  is  then  held  to  he  in  the  same 
position  as  if  he  had  never  appeared.  Stating  his  defence  to 
the  effect  of  preventing  this,  must  mean  stating  it  in  writing ; 
that  is,  either  signing  the  minute  which  the  judge  makes  of 
the  defence  when  the  record  is  closed  in  the  short  form,  or 
giving  in  defences  when  the  full  record  has  been  ordered. 
There  is  no  authority  for  holding  that  a  verbal  statement  of 
the  defence  would  preclude  the  defender  from  withdrawing  his 
appearance.  The  mode  of  withdrawal  may  be  either  by  an  ex- 
press minute,  or  simply  by  the  defender  failing  to  appear  per- 
sonally, or  by  an  agent  when  the  cause  is  regularly  called  in 
Court.  Where  the  defender  withdraws  his  notice  of  appearance, 
and  the  pursuer  acquiesces  and  gets  decree  in  absence  pro- 
nounced, the  pursuer  cannot  afterwards  say  that  the  withdraw- 
ing of  the  appearance  was  done  irregularly,  or  object  to  the 
defender  being  reponed  against  the  decree  as  against  an  ordi- 
nary decree  in  absence.(c) 


Section  IV. — Of  Decree  in  Absence  and  Reponino. 


1.  Nature  of  Decree  m  Abeenee, 

2.  When  Competent. 

8.   Whm  Pronounceable  of ter  Appear- 
ance Entered. 


4.  Form  of  Decree. 

6.  Reponing  against  Decree  in  Ah- 
tenee. 

6.  What  Implement  prevents  repon- 
ing. 


1.  Hatnxe  of  Decree  in  Absence. — A  decree  in  absence  is  the 
decree  which  is  pronounced  when  the  defender  does  not  intend 
to  state  any  defence,  or  when  he  delays  to  do  so ;  and  in  the 
latter  case  it  forms  a  means  of  compelling  him  to  make  his 
appearance.  As  no  one  can  tell  at  first  whether  the  failure 
to  appear  has  been  because  the  defender  has  had  no  defence 
or  because  he  has  wanted  delay,  the  utmost  facilities  are  given 
for  having  the  decree  recalled.     That  is  done — so  long  as  the 

(e)  6ffny  ▼.  Low,  22  Febrnary  1856,     eompetency  of  proDonncing  decncf  in 
18  D.  628,  and  lee  Mticlei  ti^ra  on  the     absence  and  decrees  by  default. 
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decree  is  not  "  implemented  " — ^by  a  proceeding  (called  repon- 
ing)  under  which  the  defender  consigns  the  expenses  already 
incurred,  and  then  obtains  leave  to  plead.  If  the  defender 
allows  the  decree  to  become  implemented  (that  is,  fulfilled  in 
part  or  in  whole,  which  can  only  be  after  due  notice),  the 
difficulty  of  getting  leave  to  plead,  in  so  far  at  all  events  as 
concerns  the  implemented  part,  is  greatly  increased,  and  ap- 
plication to  the  Court  of  Session  is  required. 

2.  When  Competent. — If  appearance  be  not  entered,  decree 
in  absence  may  be  taken  by  the  pursuer  at  any  Court  on  which 
he  chooses  to  enrol  the  case  after  the  expiry  of  the  inductee. 
should  decree  in  absence  happen  to  be  pronounced  before  the 
expiiy  of  the  inducicej  it  is  null,  and  the  defender  is  reponed 
without  being  required  to  consign  expenses,  as  in  the  case 
of  reponing  against  a  regular  decree  in  absence.  (c7)  It  is  a 
question  how  long  it  remains  in  the  power  of  the  pursuer  to 
take  decree  in  absence  after  the  expiry  of  the  inductee.  If  he 
bring  the  cause  into  Court  by  enrolling  it,  he  would  require  to 
take  some  step  within  the  period  of  three  months,  fixed  by  the 
Act  of  1853  as  that  within  which  a  party  must  move  under 
pain  of  his  action  standing  dismissed.  This  seems  clear.  But 
if  he  do  not  bring  the  action  before  the  Court,  it  is  doubtful  if 
this  provision  would  be  applicable,  and  it  has  been  said  that 
the  pursuer  may  thus  wait  for  a  year  and  day  from  the  date 
of  citation,  according  to  the  old  practice,  before  forfeiting  his 
right  to  ask  decree.  The  question  turns  on  the  meaning  of 
the  word  "  cause  '^  used  in  the  section  of  the  Act,  and  whether 
a  summons  that  has  been  served  but  not  called  falls  under  that 
denomination.  The  author  thinks  that  it  does.  For  all  ordi- 
nary purposes  (e)  an  action  is  held  to  begin  with  service,  and  a 
cause  seems  just  an  action  that  has  began,  and  in  which  either 
party  has  power  to  move. 

(d)  Bownie  ▼.  Peehleef  27  Nov.  1841,  arose  on  a  statute  saying  that  ''all  dvil 
4  D.  117.  causes,  ^.,  shall  be  commenced  within" 

(e)  Swan  ▼.  Maekintofh,  14  March  a  certain  time. 
1867«  6  ]iaq>h.  679.      The  qaestion 
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8.  When  Fronoimceable  after  Appearance  Entered. — Even 
after  appearance  has  been  entered,  decree  in  absence  may 
be  taken  if  the  defender  fail  to  attend  when  the  case  is  en- 
rolled. The  Statute  of  1853  seems  indeed  to  contemplate  that 
decrees  in  absence  were  to  be  pronounced  only  where  appear- 
ance had  not  been  entered ;  and  that  after  that  had  been  done 
the  pursuer's  remedy,  if  the  defender  failed  to  support  his  ap- 
pearance, was  to  be  by  decree  by  default — which  would  materi- 
ally increase  the  defender's  difficulty  in  being  reponed.  But  the 
Act  not  having  expressly  altered  the  old  rule  of  the  common 
law,  which  allowed  the  defender  to  fall  from  his  appearance  so 
long  as  he  had  not  stated  his  defence,  it  remains  in  force.  If 
the  defender,  however,  appear  on  the  enrolment,  and  his  de- 
fence is  minuted,  or  an  order  is  pronounced  for  condescendence 
and  defences  to  be  lodged,  decree  in  absence  will  not  afterwards 
be  pronounced.  If  the  defence  have  been  minuted,  the  common 
law  would  hold  a  decree  pronounced  in  case  of  the  defender 
not  going  on  with  his  defence  to  be  a  decree  by  default ; 
and  if  an  order  on  the  defender  to  lodge  defences  have  been 
pronounced,  the  Statute  of  1853  speciaUy  authorises  decree 
by  default  on  the  pleading  not  being  duly  lodged.  If  the  diet 
were  adjourned  at  the  first  enrolment,  and  the  defender  were  to 
fail  to  appear  at  the  continued  diet,  the  pursuer  still  could  not 
ask  for  more  than  decree  in  ab8ence.(^) 

4.  Form  of  Decree. — A  decree  in  absence  usually  bears  to 
have  been  pronounced  in  that  way,  although  the  omission  of 
that  would  not  alter  its  character.  It  is  always  a  decree  in 
terms  of  the  conclusions  of  the  libel,  unless  the  pursuer  (by 
minute)  have  restricted  his  claim  to  less. 

When  the  pursuer  takes  decree  in  absence,  he  ought  to  ask 
for  expenses,  which  will  be  incladed  as  a  matter  of  course. 
These  expenses  are  generally  taxed  at  once,  and  the  whole 
matter  disposed  of  in  one  interlocutor.    Where  the  pursuer  has 

{g)  Marjonbanks  ▼.  BorOtmck,  18  Feb.  1857,  19  D.  474 ;  16  and  17  Vict.  c.  80, 

§^2  and  6;  Appz.  Izxii. 
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omitted  to  ask  for  expenses,  it  has  been  held  that  he  may  come 
back  and  ask  for  them  so  long  as  the  first  decree  was  not  ex- 
tracted«(A) 

5.  Beponing  agamst  Decree  in  Absence. — There  are  two 
situations  in  w^ch  a  defender  may  have  occasion  to  ask  to  be 
reponed  against  a  decree  in  absence, — ^firstly,  when  the  decree 
has  been  pronounced,  no  appearance  having  been  entered ;  and 
secondly,  when  it  has  been  pronounced,  appearance  having  been 
entered  but  afterwards  withdrawn  or  abandoned. 

The  second  section  of  the  Act  of  1853  provides  the  form  to 
be  followed  when  no  appearance  has  been  entered.  In  that 
case,  the  Act  provides  that  the  defender  may  be  reponed 
against  the  decree,  whether  it  has  been  extracted  or  not,  at  any 
time  before  implement  has  followed  upon  it,  or  thereafter  against 
such  part  of  it  as  may  not  have  been  implemented.  (What  is 
implement  in  whole  or  in  part  will  be  considered  presently.) 
The  defender  is  to  present  a  note  in  the  form  prescribed  by  the 
statute,  and  to  consign  therewith  any  expenses  that  may  have  been 
decerned  for.  A  copy  of  this  note  must,  at  the  same  time,  be 
delivered,  or  transmitted  through  the  post-office  to  the  pursuer 
or  his  agent  in  the  action.  The  statute  then  declares  that  a 
certificate  by  the  Sheriff-Clerk,  purporting  that  the  note  has 
been  lodged,  shall  operate  as  a  sist  of  diligence.  It  does  not 
say  that  this  certificate  must  be  intimated  to  the  pursuer ;  but, 
as  the  sist  under  the  form  in  use  before  1853  was  of  no  avail 
until  it  had  been  so  intimated,  (i)  it  would  seem  advisable  still 
to  do  so;  and  this  is  easily  done  by  having  the  certificate 
written  upon  the  copy  of  the  note  sent  to  the  pursuer  or  his 
agent.  When  the  reponing  note  has  been  lodged,  and  con- 
signation has  been  made,  the  Sheriff  is  directed  to  pronounce 
judgment  reponing  the  defender.  The  object  being  to  keep 
pursuers  from  snatching  final  judgments  before  the  merits  of 

(*)  WiOiaiMon   v.    WUUamBon,   27     1839,  J  116,  Anderaon  y.  Anderton,  6 
Jm.  1860,  22  D.  599.  Jane  1865, 17  D.  804;  and  see  Gray  ▼. 

(t)  1  and  2  Vict.  c.  119,  §  18;  A.  S.      Low,  quoted  mtpra,  p.  62,  note  (e). 
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their  cases  have  been  examined,  no  discretion  is  left  to  him 
in  the  matter ;  but  where  it  has  been  asked,  or  there  is  other- 
wise ground  to  suspect  its  necessity,  it  does  not  seem  incompe- 
tent to  allow  the  pursuer  an  opportunity  of  showing  cause  why 
the  defender  should  not  be  reponed.  In  the  judgment  repon- 
ing, the  Sheriff  is  to  appoint  the  consigned  money  to  be  paid 
over  to  the  pursuer,  unless  there  appear  special  cause  to  the 
contrary.  If  expenses  have  been  incurred  by  the  pursuer  sub- 
sequent to  the  date  of  the  decree  (for  instance  in  taking  any 
step  towards  diligence)  prior  to  the  application  to  be  leponed, 
the  Sheriff  may  decern  for  those  expenses,  or  for  such  part 
thereof  as  may  appear  to  him  to  be  just.  After  reponing,  the 
action  proceeds  in  the  same  manner  in  all  respects  as  if  ap- 
pearance had  been  made. 

The  benefit  of  the  mode  of  reponing  provided  by  the  Act 
of  1853  appears  to  have  been  limited  to  the  case  of  the  decree 
having  been  pronounced  before  appeiarance  has  been  entered. 
Probably  this  restriction  was  unintentional ;  and  it  is  not  prac- 
tically important,  because  there  are  comparatively  few  cases 
where  decree  in  absence  is  pronounced  after  appearance  has 
been  entered.  If  it  were  possible  to  hold  the  words  in  the  Act 
of  1853  as  to  appearance  not  having  been  entered,  as  including 
the  case  of  appearance  having  been  entered  but  afterwards 
withdrawn  or  abandoned,  the  form  would  suit  all  cases,  and 
this  no  doubt  would  be  the  sensible  reading.  If  a  narrower 
reading  be  taken,  then  the  form  for  reponing  prior  to  1853  may 
be  used,  and  thete  would  at  all  events  be  safety  in  that  course. 
The  principal  differences  are,  that  the  defender  applies  by  peti> 
tion  instead  of  by  note ;  that  part  implement  prevents  repon- 
ing altogether,  and  not  merely  as  to  the  part  that  has  been 
implemented ;  and  that  there  is  an  express  direction  to  intimate 
the  sist  to  the  pur8uer.(A;) 

6.  What  Implement  prevents  Seponing. — Implement  of  a  de- 
cree having  an  important  effect  in  preventing  reponing,  it  is  of 

{k)  Bee  note  (0,  pi^e  66. 
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consequence  to  inquire  what  it  means.  That  will  best  be  shown 
by  taking  the  cases  in  which  it  is  beld  to  happen.  A  decree  is 
implemented  when  a  poinding  has  taken  place  under  it,  whether 
the  poinding  have  been  reported  to  the  Clerk  of  pourt,  or  whe- 
ther or  not  a  warrant  to  sell  the  poinded  effects  have  been 
granted  or  not.(Z)  It  is  also  implemented  when  the  person  of 
the  debtor  has  been  incarcerated  under  it.(n)  In  short,  it  has 
been  implemented  whenever  the  property  or  person  of  the  debtor 
have  been  taken  in  execution  of  the  debt. 

It  is  not  altogether  plain  what  is  the  meaning  of  being  re- 
poned,  after  part  implement,  against  such  part  of  the  decree  as 
has  not  been  implemented.  K  there  have  been  a  payment  to 
account  of  the  debt,  or  if  an  instalment  have  been  paid  under 
a  decree  (such  as  one  for  aliment)  payable  by  instalments,  it 
may  safely  be  assumed  that  the  defender  may  be  reponed  to  the 
effect  of  disputing  his  liability  for  further  payments.  But  if 
there  have  been  imprisonment,  can  the  defender  be  reponed  to 
the  effect  of  preventing  a  poinding?  and  vice  versa;  or  if  there 
have  been  a  poinding  which  will  not  produce  more  than  part 
payment,  can  he  be  reponed  to  the  effect  of  preventing  farther 
diUgenoe  ?  The  decisions  already  pronounced  throw  little  light 
on  these  questions,  for  they  turned  on  clauses  which  either  ex- 
pressly said,  or  which  the  Courts  understood  to  say,  that  imple- 
ment in  part  altogether  excluded  reponing.  Still  they  show 
what  **  part  implement  ^*  means,  and  as  it  is  difficult  to  suppose 
that  anything  can  be  whole  implement  of  a  decree  for  payment 
except  payment  in  full,  it  is  probable  that  such  a  meaning  will 
be  given  to  the  clause  saying  that  the  defender  may  be  reponed 
against  the  part  of  the  decree  which  has  not  been  implemented, 
as  will  prevent  the  use  of  farther  diligence  than  that  which  has 
begun. 


(0  Si^heMon  V.  Dobifnn$,  17  Feb.  1863,  4  Irv.  377  (decided  on  the  Small- 

1852,  U  D.  510;  Andertou,  quoted  in  Debt  Act). 

preceding  note  (both  decided  on  the  Act  (n)  Madachkm  ▼.  Sulherford,  10  June 

of  1838);  Bowan  v.  Mercer,  12  Hay  1864, 16  D.  937. 
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Section  V. — Of  Protestation  for  not  Insistikq. 


"  Protestation  for  not  insisting''  is  the  name  given  to  the 
remedy  which  a  defender  has  against  a  pursuer  who  has  served 
a  summons  on  him  but  neglects  to  go  on  with  it ;  and  the  effect 
is  to  oblige  the  pursuer  either  to  go  on  with  the  action  or  to 
abandon  it.  On  the  first  Court-day  after  appearance  has  been 
entered,  the  clerk  puts  the  case  to  the  roll  in  order  that  parties 
may  be  heard  on  the  grounds  of  action  and  nature  of  the  de- 
fence. Should  the  pursuer  fail  t6  be  present,  the  defender  may, 
provided  the  inductee  have  expired,  "  put  up  protestation  against 
him  for  not  insisting."  The  form  for  doing  this  is  regulated 
by  chapter  six  of  the  Act  of  Sederunt  of  1839.(o)  The  de- 
fender produces  his  copy  of  the  summons,  and,  on  the  pur- 
suer failing  to  appear  and  insist,  craves  protestation.  The 
Sheriff  thereupon  admits  it,  and  modifies  what  is  called  the 
protestation  money,  which  is  a  sum  awarded  to  the  defender 
to  remunerate  him  for  his  trouble  and  expense.  The  protesta- 
tion cannot  be  extracted  till  the  expiry  of  seven  free  days  after 
the  day  on  which  it  was  granted — ^unless  in  the  case  of  arrest- 
ments having  been  used,  when  it  may  be  extracted  on  the  lapse 
of  forty-eight  hours.  So  long  as  the  protestation  is  not  ex- 
tracted the  pursuer  may  appear  and  insist  in  the  action,  on  pay- 
ment or  tender  of  the  protestation  money.  If  the  pursuer  allow 
the  protestation  to  be  extracted,  the  effect  is  the  same  as  if  the 
summons  had  been  dismissed.  The  extract  protestation  con- 
tains a  precept  of  poinding  and  arrestment  for  recovery  of  the 
protestation  money,  and  the  dues  of  the  extract. 

The  use  of  protestation  is  almost  unknown,  the  pursuer  rarely 
failing  to  appear ;  but  it  is  given  here  because  it  seems  still  to 
be  the  only  mode  of  reaching  a  pursuer  who  hangs  back  with- 
out appearing  at  the  earlier  stages  of  a  cause.  There  is ,  no 
authority  (as  in  the  case  of  the  Small-Debt  Act)  for  summarily 
dismissing  in  absence  a  summons  which  the  pursuer  has  failed 

(o)  A.  S.  10  July  1889,  }  2B,  Appz.  xlvii. 
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to  appear  to  support ;  and  until  he  has  appeared  in  Court,  and 
has  failed  to  obey  some  competent  order,  he  cannot  be  treated 
as  in  default.  In  the  case  of  protestation,  the  summons  is 
usually  not  in  the  hands  of  the  clerk  of  Court ;  but  though  the 
pursuer  had  lodged  it,  it  does  not  appear  that  the  defender's  re- 
medy, on  the  pursuer's  failing  to  support  it,  would  be  different, 
because  it  is  not  the  mere  writ,  but  the  person  to  support  it, 
whose  presence  is  required. 


Section  YI. — Of  thb  Discussion  on  thb  SumfONS  and  of  Clos- 
ing THB  Beoord  on  Summons  and  Minute  of  Defence. 


1.  Hearing  Par  ties  on  Action  and 

Defence, 

2.  DeeisionhowRecordtobemadeup, 


8.  Form  of  Minute  of  Defence. 
4,  To  what  Ccuea  Minute  adapted. 


1.  Hearing  Parties  on  Action  and  Defence. — When  both 
parties  appear  either  at  the  first  calling  of  the  cause  or  at  an 
adjournment  of  the  diet,  the  Sheriff  is  directed  to  hear  the  pur- 
suer in  explanation  of  the  grounds  of  action,  and  the  defender 
upon  the  nature  of  the  defence.(r)  Each  party  will  find  it  his 
interest  to  state  his  case  as  fully  as  he  can.  The  pursuer  should 
do  so,  both  that  the  defender  may  understand  his  case,  and 
that,  after  hearing  what  is  said  in  reply  to  it,  he  may  satisfy 
himself  that  he  has  eveiything  stated  in  his  summons  with  suf- 
ficient fulness.  The  defender  has  even  more  reason  for  stating 
his  defences  fully,  because  there  may  be  a  minute  made  of 
them,  on  which  the  record  may  be  closed,  thereby  preventing 
him  from  stating  new  grounds.  And  both  parties  have  got 
beyond  the  stage  (if  there  ever  was  one)  at  which  it  could  be  of 
any  use  to  conceal  their  hands,  because  they  are  on  the  eve  of 
completing  their  written  pleadings,  which  must  necessarily  dis- 
close all  the  grounds  both  of  action  and  defence.  This  meeting 
for  the  verbal  discussion  of  these  matters  before  committing 


(r)  16  and  17  Vict.  c.  80,  §  3.  (App.  Izxii).  The  adjourned  diet  must  not  be  later 

than  eight  days  after  the  first  diet. 
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them  to  writing,  was  a  return  made  by  the  Act  of  1853  to  a  very 
old  style  of  pleading.  It  has  been  found  of  great  benefit,  and 
it  is  equally  useful  whether  the  record  be  closed  on  the  sum- 
mons and  a  minute  of  defence,  or  whether  the  parties  be  al- 
lowed to  make  their  statements  in  more  detail  by  way  of  conde- 
scendence and  defences.  In  the  latter  case,  it  has  greatly  im- 
proved the  records,  the  parties  having  had  their  attention 
directed  to  the  points  on  which  issue  is  to  be  raised. 

2.  Dedsion  how  Becord  to  be  made  up. — ^After  hearing  the 
parties,  it  is  for  the  Sheriff  to  decide  how  the  record  is  to  be 
made  up,  whether  the  defence  is  to  be  at  once  embodied  in  a 
minute,  or  whether  the  pursuer  is  to  be  required  to  make  fur- 
ther statements  and  the  defender  then  to  answer  him.  The 
statute  has  apparently  intended  to  leave  this  matter  entirely  in 
the  hands  of  the  Sheriff,  but  practically  it  has  not  done  so.  He 
has  it  entirely  in  his  discretion  to  order  condescendence  and 
defences ;  but  it  is  not  easy  for  him  to  close  the  record  in  the 
shorter  form  without  the  consent  of  both  parties.  Apart  from 
the  inexpediency  and  possible  danger  of  precluding  parties  who 
wish  it  from  stating  their  case  fully,  there  is  the  technical  diffi- 
culty that  the  minute  made  of  the  defence  must  be  signed  by 
both  parties,  and  that  there  is  no  method  of  forcing  the  signa- 
ture of  an  unwilling  party,  except  that  of  treating  the  refusal 
as  an  act  of  contempt — a  proceeding  which  only  a  veiy  excep- 
tional case  could  warrant. 

The  cases  for  which  the  shorter  form  of  record  is  adapted 
will  be  better  considered  when  we  have  noticed  the  regulations 
as  to  the  framing  and  form  of  the  minute  of  defence. 

8.  Form  of  Miniite  of  Defence. — The  statute  directs  the  Sheriff, 
when  satisfied  that  no  further  written  pleadings  are  ne- 
cessaiy,  to  cause  a  minute  to  be  written  upon  the  summons, 
setting  forth  concisely  the  ground  of  defence.(s)    The  form  of 

(•)  This  does  not  mean  thai  he  is  to      fender's  agent  pre|»re6  it,  and  it  is  onlj 
write  it  himself.     Frequentlj  the  de-      revised  and  engrossed  in  Court. 
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the  minnte  is  provided  in  a  schedale  to  the  Act,  and  a  note  at- 
tached to  the  schedule  directs  that  the  ground  of  defence, ''  di- 
latory or  peremptory,"  he  stated  succinctly.  This  heing  done, 
the  minute  is  then  to  be  subscribed  by  the  parties  or  their 
procurators,  and  the  Sheriff  thereupon  closes  the  record  by 
writing  under  the  minute  "  Record  closed,"  and  signing  and 
dating  the  same.  Such  are  the  statutory  directions,  and  if  the 
reader  will  look  at  the  forms  given  in  the  schedule  he  will 
have  a  clear  idea  of  the  form  the  minute  of  defence  is  to  take. 

It  seems  clear,  firstly,  that  the  minute  should  embody  cdl 
the  defences  meant  to  be  raised ;  secondly,  that  the  grounds  of 
defence  should  be  stated  (somewhat  in  the  manner  in  which 
grounds  of  action  should  be  stated  in  the  summons^  that  is,  not 
with  details,  nor  in  the  form  of  a  narrative,  but  succinctly)  in 
the  form  of  propositions,  each  of  which  should  contain  a  rele- 
vant answer  either  to  the  whole  summons,  or  to  some  one  of 
the  grounds  of  action,  or  of  the  demands  contained  in  it ;  and 
thirdly,  that  it  affords  no  opportunity  for  the  pursuer  making 
any  reply  to  the  defender's  case. 

The  form  of  the  minute  has,  however,  been  made  matter 
of  controversy ;  and,  in  particular,  it  has  been  disputed  whether 
it  is  necessary  to  record  the  whole  defence  in  it  at  one  time. 
It  has  been  proposed  to  divide  the  minute  into  two  parts,  (t) 
made  up  at  separate  times,  and  that  in  the  first  part  the  defender 
should  state  (if  he  have  any)  what  are  called  his  ''  dilatory  " 
pleas,  the  nature  of  which  will  be  explained  in  the  following 
section  (Art.  14)  when  they  will  be  more  fully  treated.  Those 
pleas  are  then  to  be  disposed  of  by  the  Sheriff-Substitute,  with 
a  possible  appeal  to  the  Sheriff-Depute,  and  if  they  are  not  sus- 
tained the  defender  is  then  to  proceed  to  state  his  remaining  *'  per- 
emptory "  pleas  which  are  to  form  the  second  part  of  the  minute ; 
and  then  the  record  is  to  be  closed.  It  is  hardly  possible  to 
conceive  a  proceeding  more  at  variance  both  with  the  object  of 
the  statute,  and  with  its  express  words.  One  of  the  evils  which 
the  Act,  and  in  especial  this  part  of  the  Act,  was  intended  to 

(0  See  the  "Scottish  Law  Magazine/'  vol.  Ti,  p.  9. 
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prevent,  was  the  system  of  incomplete  pleadings— of  allowing 
parties  to  state  first  one  part  of  their  case  and  then  another. 
And  the  express  words  of  the  Act  are,  that  the  grounds  of 
defence,  "  dilatory  or  peremptory,"  are  to  be  minuted  at  the 
meeting  provided  for  in  it,  or  at  but  one  adjournment  of  it, 
and  that  the  record  is  thereupon  to  be  closed.  It  is  supposed 
that  a  difficulty  is  created  by  there  being  a  direction  in  another 
part  of  the  Act,  that  in  the  case  of  the  record  being  made  up  in 
the  longer  form  the  dilatory  pleas  shall  be  disposed  of,  where 
possible,  before  the  record  is  closed.  The  meaning  of  this 
provision  will  be  afterwards  considered,  but  in  the  meantime  it 
is  enough  to  point  out  that  the  two  things  are  different. 

The  second  observation  (that  the  grounds  of  defence  are  to 
be  stated  as  distinct  propositions,  and  not  in  a  narrative)  is  one 
which  cannot  well  be  disputed,  and  yet  is  frequently  disregarded. 
Very  often  the  minute  is  found  to  be  a  narrative  of  facts,  some 
essential,  some  unimportant,  from  which  the  grounds  of  defence 
are  to  be  reasoned  out.  Minutes  of  this  kind  are  unsafe.  They 
show  of  themselves  that  the  defender  has  not  maturely  considered 
what  his  answer  to  the  action  is  to  be ;  and  in  the  mass  of  details 
it  may  happen  that  the  very  detail  requisite  to  make  the  de- 
fence relevant  has  been  omitted. 

The  proposition,  that  the  short  record  affords  no  opportunity 
for  the  pursuer  replying  to  the  defender's  statement,  does  not 
admit  of  doubt.  The  Act  is  quite  distinct  that  it  is  the  ground  of 
defence  which  is  to  be  minuted,  and  the  record  thereupon  closed. 
And  it.  is  important  to  attend  to  this,  because,  if  the  rule 
were  once  broken,  and  the  Sheriff  were  to  go  on  to  note  the 
puiBuer's  reply,  there  might  be  no  end  to  it,  as  the  defender 
might  just  as  reasonably  ask  permission  to  add  a  rejoinder,  and 
so  on,  till  the  redundancy  of  the  old  forms  of  record  was  out- 
done. If  the  pursuer  requires  farther  statement  than  what  his 
summons  embodies,  the  place  for  it  is  a  condescendence,  and 
the  record  should  take  the  longer  form.  If  the  pursuer  wants 
only  to  admit  what  the  defender  says  (so  as  to  save  proof),  he 
can  do  that  by  a  separate  minute  at  any  time. 
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4.  To  wliat  Oases  Minnte  Adapted, — Thapower  of  closing  the 
record  on  a  minute  of  defence  is  a  very  valuable  one,  but  Courts 
are  liable  to  fall  into  the  mistake  of  either  using  it  too  little, 
or  using  it  too  much.  In  some  Courts  the  minute  is  rarely 
used,  although  cases  must  be  numierous  in  which  it  would  be 
highly  advisable.  Where  the  issue  is  simply  one  of  fact,  for 
example, — ^whether  the  defender  bought  certain  articles  at  a 
certain  time;  whether  he  uttered  a  certain  slander;  whether  he 
hired  the  pursuer  as  a  servant ;  or  whether  he  dismissed  him ; — 
the  minute  is  well  adapted.  Again,  it  is  suited  to  the  case  of 
the  defender  denying  the  relevancy  of  the  summons.  It  is  also 
suited  to  the  ccuse  of  his  affirming  some  simple  fact,  upon  prov- 
ing which  he  will  be  entitled  to  be  free  from  the  liability  which 
the  summons  apparently  raises  against  him.  Such  cases  are 
those  where  the  drawer  of  the  bill  alleges  that  he  got  no  notice 
of  dishonour.  In  all  such  cases  the  minute  should  be  used. 
In  some  Courts,  however,  there  is  a  tendency  to  use  the  short 
record  not  only  in  such  cases  as  those  enumerated  but  in  an 
indiscriminating  manner  in  all  cases.  Now  it  is  plain  that  the 
minute  is  not  adapted  to  cases  where  the  defender  states  a  de- 
fence to  which  the  pursuer  has  to  reply  by  way  of  exception  ; 
and  still  more  plainly,  the  minute  is  not  adapted  to  cases  where 
the  defences  are  complicated,  and  where  complicated  investi- 
gations of  any  kind  are  required.(w) 

(«)  See  the  renuurks'of  Lord  Justice-      Canai  CommisnonerB  r.  Siirling,  19  Jal 
Clerk  Hope  in  A(hya  y.  BoveU,  16  July      1856.    J&.  1319. 
1866,  18  D.  1299;  and  in  Caledonian 
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Section  YII. — Of  Framing  the  Becord  bt  wat  of  Condescsn- 

DENCE  AND  Defences. 


1.  OrdiBr  for  C^ndueendmee  ai^d 

Defence*. 

2.  Times  for  Lodging. 

8.  Prorogating  those  Times. 

4.  Condeseendenee. 

6.  Pursuer's  Statement  of  Fact. 

6.  Adding  New  Grounds  of  Action. 

1.  Whole  Case  to  be  Disclosed. 

8.  Founding  on  Documents. 

9.  The  Pursuer's  Picas  in  Law. 
10.  Defences. 


11.  Answers  to  Pursuer's  Statement. 

12.  Defender's    Statement   of   Fact 

and  PU<is  in  Law. 
18.  Meeting  of  ter  Condescendence  and 

Defences  are  lodged* 
14.  Disposal  of  Dilatory  Defences. 
16.  Revisal  of  Condescendence  and 

Defences, 

16.  Adjusting  Record. 

17.  Striking  out  Irrelevant  Matter. 

18.  Closing  Record. 


1.  Order  for  Oondesoendence  and  Defences. — ^When  the  She- 
riff is  satisfied  at  the  hearing  on  the  summons  that  the  record 
cannot  be  properly  made  up  without  condescendence  and  de- 
fences, he  pronounces  an  order  directing  those  papers  to  be 
given  in. 

2.  Times  for  Lodging. — The  statute  directs  that  the  pursuer 
is  to  lodge  his  condescendence  within  six  days  of  the  date  of 
the  order,  and  that  the  defender  is  to  lodge  his  defences  within 
ten  days  after  the  lodging  of  the  condescendence.(v) 

8.  Frorogatmg  Times  for  Lodging. — Under  the  statute  the 
periods  for  lodging  condescendence  and  defences  are  '*  peremp- 
tory/' and  the  penalty  may  be  that  the  party  who  is  in  default 
may  be  non-suited  with  expenses.  If  the  papers  are  not 
given  in  within  the  periods,  the  Sheriff  is  directed  either  to 
dismiss  the  action  or  to  decern  in  terms  of  the  summons,  as 
the  case  may  be,  unless  it  be  made  to  appear  to  his  satisfac- 
tion that  the  failure  to  lodge  the  paper  arose  from  unavoidable 
or  reasonable  causes.  In  this  case  the  Sheriff  has  power  to 
allow  the  paper  to  be  received,  on  payment  of  such  sum  of  ex- 
penses as  he  may  think  fit.  The  statute  has  evidently  con- 
templated that  the  paper  was  to  be  received  at  the  time  of  this 


(«)  16  and  17  Vict.  c.  80,  i  3  (App.  Ixzii). 
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aUowance,  and  that  payment  of  a  sum  in  name  of  expenses 
was  always  to  be  a  condition ;  but  frequently  the  order  is  pro- 
nounced, allowing  the  paper  to  be  received  within  a  specified 
time,  and  without  requiring  any  payment  of  expenses.  Such 
is  the  provision  which  the  statute  makes,  where  the  application 
to  allow  the  wanting  paper  to  be  received  is  not  made  till 
after  the  expiry  of  the  proper  time.  If  an  application  be  made 
before  the  expiry  to  have  the  time  extended,  the  SheriflF  may 
prorogate  the  time  (mce  on  special  cause  shown.  If  he  exercise 
this  power,  the  interlocutor  ought  to  set  forth  the  special  cause, 
and  must  fix  a  definite  time  within  which  the  paper  is  to  be 
lodged.  With  the  written  consent  of  both  parties,  and  the  ap- 
probation of  the  Court,  the  times  may  always  be  prorogated.(a;) 

4.  OondeBoendenoe. — The  condescendence  consists  of  two 
parts — (1)  the  pursuer's  "  statement  of  fact,"  and  (2)  his  "  pleas 
in  law."  Each  of  these  requires  separate  notice.  The  conde- 
scendence, when  given  in,  is  authenticated  by  the  signature  of 
the  party,  or  of  his  agent ;  and  if  the  person  who  drew  it  is 
different  from  the  person  who  signs  it,  the  drawer's  name  must 
be  given.(y) 

5.  Parsuer'B  Statement  of  Faot. — The  statement  of  fact  sets 
forth  articulately  and  as  concisely  as  may  be  (without  any  ar- 
gument or  unnecessary  matter)  the  facts  necessary  to  found  the 
conclusions  of  the  summons  which  the  pursuer  avers  and  is 
ready  to  prove.  These  are  the  requirements  of  the  Act  of 
1853 ;  and  it  will  be  instructive  to  compare  them  for  a  moment 
with  the  requirements  of  the  Act  of  Sederunt  of  1839,  which 
they  superseded.(a;)  In  the  "  reply,"  which,  under  the  Act  of 
Sederunt  corresponded  with  the  present  condescendence,  the 

(x)  16  and  17  Viet.  c.  80,  §  6.   (App.  ate,  the  costs  of  the  pleading  may  be  dia- 

Ixadv.)  allowed;  Dick  ▼.  Riehardsonf  2  July 

(y)  A.  S.  10  July  1839,  §  63.   (App.  1841,  8  D.  1141. 

liii.)    The  same  rales  apply  to  the  aa-  («)  A.  8. 10  July  1889,  §  36.    (App. 

thentication  of  all  other  pleadings.     If  xlix.) 
the  ftatement  as  to  the  drawer  be  inaccur- 
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pursuer  commenced  by  setting  forth  articulately  and  in  sub- 
stantive propositions,  without  argument,  the  whole  facts  on 
which  he  founded ;  which  facts  were  limited  to  such  as  were 
comprehended  within  the  general  statement  in  the  summons. 
The  two  sets  of  provisions  differ  in  two  particulars.  The  Act 
of  1853  requires  greater  conciseness  in  the  mode  of  statement, 
and  it  allows  greater  latitude  as  to  the  substance  of  what  may 
be  stated. 

The  condescendence,  then,  is  to  contain  the  facts  necessary 
to  found  the  conclusions  of  the  summons.  These  are  set  forth 
in  the  form  of  a  narrative,  and  with  more  fullness  than  in  the 
summons  itself.  This  is  the  time  for  supplying  any  want  in  the 
specification  of  dates,  places,  or  other  details.  The  condescen- 
dence should  thus  give  in  a  concise  articulate  narrative  the 
facts  to  which  the  summons  may  only  allude.  So  far  there  is 
no  difficulty. 

6.  Adding  New  OroimdB  of  Action. — Difficulties  arise  when 
the  pursuer  wishes  to  add  new  grounds  of  action  not  clearly 
comprehended  within  the  grounds  of  action  libeUed  in  the 
summons.  Here  it  is  necessary  to  distinguish  three  cases — 
firstly  J  when  the  new  grounds  to  be  added  are  of  the  same  kind 
as  those  contained  in  the  summons,  and  are  therefore  in  a 
manner  supplementary  to  it ;  secondly ^  when  they  are  not  of  the 
same  kind,  but  are  altogether  distinct ;  and  thirdly ^  when  they 
arise  as  matter  of  replication  to  the  defender's  case. 

When  the  new  grounds  of  action  are  of  the  first  kind, 
great  latitude  is  allowed  to  the  pursuer  in  the  way  of  making 
additions.  This  latitude  was  allowed  eyen  in  the  Court  of 
Session,  where,  previous  to  the  Act  of  1868,  the  rules  as  to 
pleading  were  more  stringent  than  in  the  Sheriff-Court.  Thus, 
while  in  an  action  against  the  drawer  of  a  bill,  it  is  clear  that 
the  statement  that  the  bill  has  been  dul^f  negotiated  is  a  mate- 
rial ground  of  action,  it  has  been  held  that,  when  omitted  in 
the  summons,  it  may  be  added  in  the  condeBcendence.(a)    A 

(a)  Jf'DonaU  ▼.  M'Quarrie,  29  Feb.  1860,  22  D.  922.    In  the  Court  of  Ses- 
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still  stronger  illustration  of  this  principle  was  afforded  in  an 
action  for  damages  for  slander,  where  a  pursuer  was  allowed  to 
add  in  his  condescendence  two  new  instances  of  the  alleged 
slander,  uttered  at  different  times  and  places,  and  before  different 
parties  from  those  stated  in  the  summons.(&)  Whenever,  there- 
fore, the  new  matter  added  in  the  condescendence,  though  it 
may  technically  form  a  new  ground  for  supporting  the  action, 
does  not  in  any  material  way  alter  the  nature  of  the  case  laid 
against  the  defender  in  the  summons,  but  merely  states  it  with 
greater  amplitude  and  completeness,  the  new  matter  should  not 
be  rejected,  and  no  just  and  reasonable  system  of  pleading 
would  require  its  rejection. 

When  the  new  grounds  of  action  are  not  of  the  same  kind, 
and  do  not  supplement  those  stated  in  the  summons,  the  pursuer 
cannot  competently  add  them.(c)  This  rule  was  laid  down  in 
the  Court  of  Session.((2)  It  was  also  (by  the  express  direction 
of  the  provisions  quoted  in  the  preceding  article)  the  old  rule 
in  the  Sheriff-Court,  and  it  does  not  seem  possible  to  extend  the 
greater  latitude  allowed  by  the  new  Sheriff-Court  Act  so  far  as 
to  admit  the  addition  of  entirely  new  grounds  of  action.  But 
if  the  pursuer  does  insert  new  grounds  of  action,  it  does  not 
necessarily  follow  that  he  is  to  withdraw  them  at  once  on  that 
being  discovered,  for  they  may  be  looked  at  in  explanation  of 
the  original  grounds  of  action,  or  of  his  reply  to  the  defender's 
Btatements.(e) 

In  the  third  case,  when  matter  not  covered  by  the  sum- 
mons is  introduced  into  the  condescendence  by  way  of  reply  to 


sion  it  is  the  revised  condescendence 
which  corresponds  to  the  Sheriff-Court 
condescendence,  and  in  the  text  allowance 
is  made  for  this  difference. 

(b)  HewalUon  y.  Irving,  10  Mar.  1853, 
16  D.  519.  See  preceding  note.  The 
additions  in  this  case  seem  to  haye  gone 
to  the  fnll  length  which  is  permissible, 
for  they  were  allowed  with  great  diflS- 
colty,  and  only  on  payment  of  expenses. 


{e)  Sometimes  they  may  be  added  by 
an  "  amendment  of  the  libel/'  which  see 
tn/ra,  Chap.  Ill,  S.  iv. 

(d)  Bwmeas  v.  OoodfeUow,  6th  June 
1858,  20  D.  1084;  London  Joint  Stock 
Bank  y.  Stewart,  14  Jan.  1859,  21  D. 
250. 

(e)  MacdougoTa  Trudee  v.  Law,  18 
Noy.  1864,  3  Macph.  68. 
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the  grounds  of  defence  brought  forward  by  the  defender  at 
the  first  hearing,  it  cannot  rightly  be  said  that  it  forms  a  new 
ground  of  action  at  all.  It  is  matter  of  replication,  which  it  is 
of  necessity  competent  for  the  pursuer  to  add.  When  a  pursuer, 
for  instance,  brings  an  action  of  slander  which  does  not  (on  the 
face  of  it)  disclose  a  case  of  privilege,  but  where  the  defender 
pleads  matter  in  defence  which  does  disclose  such  a  case,  it  will 
be  competent  for  the  pursuer  to  reply  in  the  condescendence  that 
the  slander  was  spoken  maliciously  and  without  probable  cause. 
To  take  another  illustration,  if  a  pursuer  found  upon  a  bond, 
and  the  defender  pleads  that  it  is  not  duly  authenticated,  the 
pursuer  may  plead,  by  way  of  replication,  that  the  defender  is 
barred  by  ret  interveTUvs  from  stating  the  objection.(^)  These 
illustrations  sufficiently  explain  the  principle. 

7.  Whole  case  to  be  DiBclosed. — ^The  pursuer  must  take  care 
that  the  condescendence  discloses  his  whole  case.  He  is  not  to 
state  the  evidence  by  which  he  means  to  prove  it,  but  he  must 
state  the  facts  themselves  which  he  means  to  prove;  and 
should  he  fail  to  state  them,  he  will  be  foreclosed  from  proving 
them.  It  is  not  always  possible  to  distinguish  exactly  between 
what  is  merely  evidence  which  should  not  be  stated,  and  the 
fact  which  must  be  stated.  In  case  of  rational  doubt  it  is  better 
to  insert  the  statement.  Where  not  inserted,  the  question  as 
to  the  competency  of  the  proof  lies  over  till  the  evidence  is 
tendered.  While,  however,  the  pursuer  must  disclose  his  whole 
case,  he  is  not  to  indulge  in  argument ;  and  here  there  is  no 
room  for  mistake,  and  therefore  no  excuse  for  transgressing. 
In  the  exclusion  of  argument  there  must  also  be  taken  to  be 
excluded  that  accumulation  of  epithets  and  adjectives  (argu- 
ment in  a  bad  shape)  which  a  pleader  is  sometimes  tempted  to 
heap  over  a  weak  case  to  give  it  a  formidable  appearance. 

8.  Founding  on  Documents. — If  the  mistake  had  not  been 

{g)  Untied  Mutual  Mining  and  General  Life  Aeewranee  Society  ▼.  Murray,  18 

Jane  1860,  22  D.  1186. 
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made,  it  could  hardly  have  been  thought  necessary  to  point  out 
that,  as  the  relevancy  of  a  case  is  to  be  judged  of  by  the  state- 
ments on  record,  no  letters  or  other  documents  can  be  looked 
at  in  a  question  of  relevancy,  unless  they  are  properly  referred 
to  and  adopted  as  part  of  the  record.  It  is  not  enough  to  pro- 
duce them  to  the  Court  along  with  the  condescendence.  They 
must  be  referred  to,  and  the  pursuer  must  also  state  what  facts 
he  holds  them  to  establish.  This  ought  to  be  done  in  such  a 
way  that  every  thing  necessary  for  judging  of  the  relevancy  of 
the  action  may  appear  on  the  face  of  the  record.  It  is  both 
irregular  and  clumsy  to  quote  documents  at  full  length,  but 
this,  of  course,  is  better  than  leaving  them  out. (A) 

9.  Fleas  in  Law. — The  second  part  of  the  condescendence 
contains  a  note  of  the  pleas  in  law  which  the  pursuer  is  to 
maintain.  There  are  few  things  more  difficult  to  do  well  than 
to  make  a  good  plea  in  law.  Abstract  legal  propositions,  on  the 
one  hand,  are  not  pleas  in  law.  On  the  other  hand,  the  error 
may  be  committed  in  the  opposite  direction.  Thus,  a  note 
that,  "  in  the  circumstances  set  forth  in  the  condescendence, 
the  pursuer  is  entitled  to  decree  as  asked,  with  expenses,"  is  not 
a  plea  in  law.  Commenting  on  this  form,  the  Lord  President 
Inglis  defined  a  plea  in  law  as  '^  a  distinct  legal  proposition  ap- 
plicable to  the  facts  of  the  case."  The  plea  which  the  Court 
allowed  to  be  substituted  may  be  taken  as  a  good  example. 
It  explains  of  itself  the  nature  of  the  case,  and  was  in  these 
terms : — "  the  pursuers  having  been  employed  by  the  defender 
as  shipbrokers  to  procure  a  charter  of  the  defender's  vessel,  and 
having  in  respect  of  said  employment  performed  the  acts  and 
rendered  the  services  set  forth  in  the  condescendence,  are  en- 
titled to  decree  in  terms  of  the  conclusions  of  the  libel,  with 
expenses. "(») 

Each  plea  should  be  complete  in  itself,  and  each  should  set 


(*)  See  Conndl  v.  Ferguaan,  6  March         (0  Young  v.  Graham,  20  Nov.  1860 
1861,  23  D.  686,  and  Gordon  y.  Damd-      S  Macpb.  36. 
fon,  26  Feb.  1864,  2  Uacpb.  769. 
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forth  some  ground  in  law  on  which  the  purBuer  maintains  that 
one  or  more  of  his  conclusions  should  be  granted ;  or,  if  there 
be  a  question  as  to  the  mode  of  proof,  on  which  he  maintains 
that  proof  of  some  kind  is  competent  or  incompetent,  as  the 
case  may  be.  The  multiplication  of  incomplete  pleas  in  law, 
which  advance  the  pursuer  only  a  step  towards  his  conclusion, 
is  both  inconvenient  and  confusing,  and  is  liable  to  the  objec- 
tion of  being  argumentative.  When  the  practitioner  feels 
tempted  towards  this  course,  it  should  be  remembered  that  in 
very  many  cases  there  is  not  room  for  the  pursuer  having  more 
than  one  plea  in  law. 

10.  Defenoes. — The  defences  consist  of  two,  and,  where  ne- 
cessary, of  three  parts.  In  the  first  part  the  defender  sets 
forth  articulately  his  answers  to  the  condescendence.  In  the 
second  (when  he  finds  it  necessary)  he  sets  forth  articulately, 
and  under  a  separate  head,  the  counter  statements  required  for 
his  defence,  which  he  avers  and  is  ready  to  prove.  Thirdly, 
the  defender  appends  a  note  of  his  pleas  in  law.  The  Act  of 
1853  directs  that  the  defences  shall  be  framed  as  concisely  as 
may  be,  without  argument  or  unnecessary  matter. 

11.  Answers  to  Puisuer'B  Statement. — ^There  are  no  directions 
in  the  Act  of  1853  for  framing  answers  to  the  pursuer's  state- 
ments, but  the  directions  in  the  Act  of  Sederunt  of  1839  seem 
still  applicable.  Under  these,  the  defender  meets  in  their 
order  the  pursuer's  statements  of  fact,  by  admitting  or  denying 
them,  either  absolutely  or  with  qualifications,  but  without  argu- 
ment, and  with  such  explanations  in  point  of  fact,  applicable 
to  each  averment,  as  are  necessary  to  make  his  answers  intel- 
ligible.(c2)  Under  these  directions,  the  answer  to  each  article 
must  be  concise,  and  should  be  specific.  If  the  defender  desires 
to  admit  the  greater  part  of  one  of  the  pursuer's  statements,  the 
answer  should  be  "  admitted  with  the  exception  of  [pointing 
out  the  disputed  part]  which  is  denied,"  or  ^'  not  admitted,"  as 

{d)  A.  6.  10  J0I7  1839,  i  32  (Appz.  zlTiii). 
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the  case  may  be.  If  he  means  only  to  admit  a  small  part,  his 
answer  refers  to  and  admits  it,  and  sMlds,  qttocui  ultra  denied,  or 
not  admitted,  as  may  be.  Each  answer  must  be  complete  in 
itself.  A  form  in  common  use,  of  denying  under  reference  to 
the  defender's  statement  is  objectionable,  as  it  is  neither  com- 
plete nor  clear.  Another  form  in  common  use,  that  of  denying 
a  statement  in  so  far  as  it  is  inconsistent  with  the  defender  s 
statement,  is  also  objectionable.  The  defender  generally  takes 
it  to  mean  more  than  it  does ;  and  forgets  that  in  using  it  he 
may  be  admitting  statements  destructive  of  his  case,  but  which, 
being  possibly  true  over  and  above,  are  not  inconsistent  with 
his  averments.(e)  Where  the  defender  desires  entirely  to  rest 
upon  his  own  account  of  the  matter,  the  proper  form  of  answer 
is  one  which  was  suggested  by  Lord  Curriehill,(^)  viz.,  to  deny 
the  pursuer's  averments  in  so  far  as  they  do  not  coincide  with 
his  own.  But  this  form  of  answer,  though  the  only  one  of 
its  kind  that  is  accurate,  is  not  often  to  be  recommended. 
The  use  of  counter  averments  in  the  answers  to  the  pursuer's 
averments  should  be  sparing.  The  proper  place  for  th^se  is 
(as  the  statute  points  out)  in  the  defender's  own  statement  of 
fact.  Of  course,  all  equivocal  answers  must  be  carefully  avoided, 
as  these  will  be  construed  against  the  party  making  them. 

If  the  condescendence  contains  any  statement  of  fact  which 
is  within  the  defender's  knowledge,  and  the  defender  do  not 
deny  it,  he  will  be  held  to  have  admitted  it.{h) 

12.  Defender's  Statement  of  Facts  and  Fleas  in  Law. — The 
observations  to  the  mode  of  framing  the  pursuer's  statement  of 
facts  and  pleas  in  law,  are  in  general  applicable  to  the  framing 
of  the  corresponding  pleadings  for  the  defender.  The  defender 
is  under  no  restriction  as  to  the  grounds  of  defence  which  he 
may  state,  as  there  is  nothing  to  limit  him  in  any  way  to  those 
grounds  which  were  opened  upon  at  the  hearing  on  the  sum- 

(0)  Andersont  v.  Low,  13  Nov.  1863,         (g)  See  CampbeU  ▼.  Oamphelij  8  Jan. 
2  MKph.  100.  1863, 1  Macpb.  217. 

{h)  A.  S.  1889,  ;  55  (Appz.  Ui). 

F 
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mons.  Like  the  pursuer  he  must  take  care,  however,  that  he 
now  discloses  his  whole  case.  For  example,  if  he  objects  to  the 
pursuer's  title  he  must  state  the  nature  of  his  objection,  for  he 
would  not  be  allowed  under  the  objection  of  no  title,  to  bring 
up  objections  of  which  the  pursuer  has  no  notice.(i)  The  de- 
fender's statement  must  contain  all  the  facts  necessaiy  to  found 
his  pleas ;  and  he  must  append  a  note  of  them,  simili^r  in  cha- 
racter to  the  pursuer's.  It  is  advisable,  as  tending  to  clearness, 
that  he  should  so  frame  his  pleas  as  to  show  distinctly  which 
of  the  pursuer*s  propositions  he  controverts,  and  what  separate 
propositions  he  sets  up  on  his  own  behalf.  The  defender  must 
now  state  all  his  pleas  in  law  at  once.  The  privilege  which 
the  methods  of  pleading  in  use  before  1853  gave  to  him  of 
stating  first  his  dilatoiy  pleas,  and  then  his  peremptory  pleas, 
has  been  abolished. 

13.  Meeting  after  Oondescendence  and  Defenoes  are  lodged. — 
On  the  defences  being  lodged,  the  Sheriff-clerk  transmits  the 
process  to  the  Sheriff,  who  then,  or  at  latest  within  six  days 
after  the  lodging,  directs  the  parties  or  their  procurators  to 
meet  him.(A;)  If  the  defences  contain  a  separate  statement  of 
fact,  it  is  convenient,  in  the  interlocutor  fixing  the  meeting,  to 
appoint  the  pursuer  to  add  his  answers  to  it,  to  his  condescend- 
ence, as  this  will  shorten  the  business  of  the  meeting. 

The  Act  of  1853  gives  the  Sheriff  power  to  adjourn  the 
meeting  if  he  shall  see  fit.  He  is  not  required  to  assign  any 
special  reason  for  adjourning,  but  he  is  authorised  to  make  only 
one  adjournment,  and  that  for  no  longer  a  period  than  eight 
days.  If  both  parties  do  not  consent  to  a  farther  adjournment, 
the  Sheriff  must  conclude  the  appointed  business  at  the  second 
meeting. 

14.  Disposal  of  Dilatoiy  Defenoes. — The  first  business  at  the 

(0    North    BrUuh  BaOway  Co.  y.         (Jk)  16  and  17  Vict.  c.  80,  {  4  (App. 
Brocm,  Goidcn  d  Co.,  12  June  1857,     Uxiu). 
19  D.  842. 


CH.II.S.vn.]  ORDINARY  ACTION— NORMAL  PROCEEDINGS.  83 

Disposal  of  Dilatory  Defences. 

meeting  is  (where  possible)  to  dispose  of  any  dilatory(Z)  de- 
fences that  may  have  been  stated.  If  it  be  not  possible  to  dis- 
pose of  them  at  once,  the  Sherifif  may  reserve  consideration  of 
them  till  a  future  stage  of  the  cause.(m)  These  provisions  have 
given  rise  to  discussion.  Some  have  read  them  as  a  direction 
to  the  Sheriff  to  continue  the  old  practice  of  deciding  on  the 
dilatory  defences  before  closing  the  record ;  of  then  allowing 
an  appeal  upon  that  decision ;  and  of  the  not  closing  of  the  re- 
cord (though  the  papers  lie  ready)  or  looking  at  the  merits,  until 
the  appeal  shall  have  been  disposed  of,  and  the  case  returned 
to  him.  This  way  of  reading  the  provisions  makes  it  always 
competent  for  the  defender  to  interpose  two  discussions — one 
on  the  dilatory  defences,  and  another  on  the  relevancy — and 
two  periods  of  appeal  between  the  lodging  of  the  defences  and 
the  allowance  of  a  proof;  and  as  dilatory  defences  are  frequently 
lodged  for  the  purpose  of  delay,  direct  encouragement  is  given 
to  an  abuse  of  the  forms  of  process.  This  reading  also  cannot 
be  what  the  statute  intended,  for  the  direction  to  '^dispose 
(when  possible)  of"  the  dilatory  defences  cannot  be  read  as  a 
simple  direction  to  decide  upon  them  at  that  time, — it  being 
of  course  always  possible  to  pronounce  a  decision.  A  more 
reasonable  meaning  is  given  to  the  provisions  when  the  direction 
to  dispose  of  the  dilatoiy  defences,  where  possible,  is  taken  to 
mean  to  dispose  of  them  at  that  time,  wherever  it  is  practicable 
by  some  order,  or  step  of  proceeding,  to  put  an  end  to  them  al- 
together. Thus,  if  a  dilatory  plea  be  stated  that  all  parties  in- 
terested in  the  action  were  not  called  as  parties,  the  provision 
would  be  held  to  mean  that  the  Court  was  then  to  consider  whe- 
ther the  plea  could  not  at  once  be  disposed  of  by  pronouncing  an 
order  for  the  calling  of  such  additional  parties  as  might  be  requi- 


(!)  Dflatory  defeDces  "  are  those  which 
have  the  temporary  effect  of  obtaining 
for  the  defender  a  sentence  absolving 
him  from  the  depending  suit,  withont 
cutting  off  the  pursuer's  right  of  bringing 
a  new  action ;"  Ersk.  4. 1.  67.  Pleas  on 
the  relevancy  are  not  dilatory  defences 


(though  they  are  sometimes  confounded 
with  them),  because,  if  the  action  is 
found  irrelevant,  it  can  never  be  brought 
again.  Compare  Hill  v.  Dymodc,  7  July 
1857, 19  D.  955. 

(tn)  See  note  (Jk),  p.  82. 

f2 
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site ;  and  if  that  appeared  practicable,  to  pronounce  the  order— a 
course  which,  in  the  circumstances,  would  be  at  once  the  most 
convenient,  and  in  the  end  the  most  expeditious.(n)  And  there 
are  other  cases  where  the  dilatoiy  pleas  are  founded  in  like 
manner  on  matters  capable  of  rectification,  where  it  may  be 
desirable  and  practicable  to  dispose  of  them  at  once.  For  such 
cases  the  provisions  of  the  Act  seem  adapted ;  and  this  mean- 
ing is  in  accordance  with  modem  views  on  the  matter  of  plecui- 
ing,  which  are  all  in  favour  of  preparing  a  case  for  judgment 
at  once  on  all  the  points  involved,  and  quite  against  the  piece- 
meal decision  of  difficulties.  As  already  said,  it  is  of  course 
always  possible  for  the  Sheriff  to  give  a  decision  on  the  dila- 
tory defences,  but  where  it  is  not  possible  for  him  to  dispose  at 
once  of  them  in  such  a  manner  as  will  give  a  reasonable  pros- 
pect of  being  done  with  them,  the  proper  course  appears  to  be  to 
pronounce  an  order  reserving  them  for  consideration  at  a  future 
stage,  and  to  proceed  with  the  closing  of  the  record. (o) 

It  has  sometimes  been  maintained  that  dilatory  defences 
are  to  be  held  as  repelled,  if  they  are  not  expressly  reserved  in 
the  interlocutor  closing  the  record.  This  may  have  been  true 
at  one  time  in  the  Court  of  Session,  but  even  there  the  more 
sensible  rule,  that  the  defences  are  to  be  held  as  reserved  when 
not  expressly  repelled,  has  been  acted  on  since  the  Judicature 
Act  ;(p)  and  there  is  no  ground  for  supposing  that  any  different 
rule  could  be  applied  in  the  Sheriff-Courts. 

15.  Bevisal  of  Oondesoendence  and  Defences. — The  dilatory 
defences  (if  any)  having  been  disposed  of,  or  reserved,  the 
Sheriff  proceeds  to  the  next  business  of  the  meeting,  and  there 

(n)  Comparo  WaU  v.  Kempt,  22  March  There  the  Lord  Ordinary  was  directed  k> 

1865,  8  Macph.  730,  which  iiluitrateg  hear  parties  and  decide  on  the  dilatory 

the  inoonTenicDce  of  this  coarse  not  being  defences  before  closing  the  record,  and  he 

followed.  had  no  power  to  reserve  them,  except  in 

(o)  The  practice  in  the  Conrt  of  Ses-  the  case  of  their  requiring  proof. 

8ion  under  the  Judicature  Act  (6  Geo.  (p)  JohnaUme  y.  Amott,  28  Jan.  1880, 

IV,  Ci  120,  ;  5)  does  not  rule  this  matter,  8  8.  388. 
because  the  provision  was  quite  different 
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are  now  two  courses  open,  either  to  adjust  and  close  the  record 
on  the  papers  as  they  stand,  or  to  order  the  parties  to  revise 
their  papers.  The  latter  course  is  followed  if  it  appears  to  him 
that  the  pleadings  are  insufficiently  stated,  and  require  more 
alteration  than  can  well  he  made  on  them  in  ^'  adjusting ; '' 
and  in  this  case  the  cdjustment  and  closing  is  reserved  till  a 
meeting  held  after  the  parties  have  lodged  their  revised  papers. 

The  SheriflTs  power  to  order  revisal  of  the  condescendence 
and  defences  respectively  is  limited  to  one  revisal.  This  re- 
visal is  made  upon  the  original  papers,  unless  the  Sheriff  for 
some  special  cause  sees  fit  to  direct  to  the  contrary. 

The  power  to  order  revisal  cannot  he  exercised  where  the 
pursuer  is  willing  to  close  on  the  condescendence  [q)  and  de- 
fences. The  pursuer  is  not  hound  to  give  this  consent  in  an 
unqualified  form,  hut  may  add  to  it  a  general  denial  of  the  de- 
fender's averments  in  so  far  as  they  do  not  coincide  with  his 
own.(r) 

The  power  to  order  revisal  is  not  much  exercised,  as  the 
additions  required  at  this  stage  should  not  he  large,  and  in  that 
case  are  better  made  at  adjusting.  When  the  order  to  revise  is 
given,  the  pursuer  has  the  same  latitude  (and  no  more)  in 
adding  new  matter  to  his  condescendence  as  he  had  when 
framing  it  in  adding  to  his  summons ;  emd  the  defender  has  a 
similar  latitude  in  adding  to  his  defences.  The  pursuer  should 
at  the  same  time  add,  or  (if  they  have  been  already  added) 
revise  his  answers  to  the  defender's  statement. 

There  being  no  time  fixed  by  the  statute  for  revising,  the 
time  should  be  fixed  in  the  interlocutor.  The  time  that  is 
fixed  is  peremptory,  to  the  same  effect  as  in  the  case  of  lodging 
the  original  papers.  When  the  revised  defences  are  lodged, 
the  clerk  transmits  the  process  to  the  Sheriff,  who  thereupon 
appoints  the  parties  as  before  to  meet  him  as  soon  as  may  be, 
and  at  latest  within  six  days  after  the  lodging  of  the  revised 

(q)  Hieprinted"sitmmoii8"  in  the  Act     1  Maq)h.  217.    This  case  was  dedded 
16  and  17  Vict.  c.  80,  ^  4.  on  section  8  of  the  Court  of  Session  Act 

(r)  Ctanpbdl  ▼.  Campbeil,  8  Jan.  1863,      1850,  which  is  in  similar  terms. 
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defences.     The  meeting,  after  revising,  may  be  adjourned  in 
the  same  way  as  the  original  meeting.    (See  swpra,  Art.  13.) 

16.  AclJnBtiiig  Becord. — At  the  meeting  to  adjust  the  record, 
the  Sheriff  allows  the  pursuer  (if  this  has  not  already  been 
done)  to  add  to  his  condescendence  his  answers  to  the  defender's 
statement  of  fact.  In  place  of  these  answers,  the  pursuer  may 
simply  minute  his  denial  of  the  defender's  statements,  if  this  be 
deemed  sufficient  by  the  Sheriff.  This  minute  of  denial,  it  is 
presumed,  may  be  made  conditional  in  the  manner  pointed  out 
in  the  preceding  article.  The  pursuer's  answers,  or  this  minute, 
having  been  recorded,  the  Sheriff  allows  each  party  to  adjust 
his  own  part  of  the  record.  In  doing  this,  it  is  clear  that 
neither  party  has  the  power,  without  the  consent  of  the  Court 
and  of  the  opposite  party,  to  add  any  new  statement  to  the  re- 
cord. The  power  is  simply  to  adjust  the  record  of  the  state- 
ments that  have  already  been  made,  and  it  should  not  extend 
beyond  the  correction  of  any  inaccuracies,  and  the  addition  of 
any  explanation  required,  either  by  the  answers  of  the  opposite 
party,  or  for  the  sake  of  clearness.  K  it  be  discovered  at  the 
meeting  that  new  statements  of  fact  are  required,  the  proper 
course  is  to  order  a  revisal.  As  no  alteration  or  addition  to  a 
paper  once  lodged  can  be  made  without  the  leave  of  the  Court,(d) 
parties  must  take  care  in  adjusting  that  their  alterations,  before 
being  made  in  a  permanent  form,  have  first  been  seen  and  al- 
lowed. 

17.  Striking  out  Iirelevant  Hatter. — After  all  this  has  been 
done,  the  statute  places  on  the  Sheriff  the  duty  of  striking  out 
of  the  record  any  matter  that  he  may  deem  to  be  either  ir- 
relevant or  unnecessary  .(^)  This  power  is  given,  or  rather  the 
duty  is  imposed,  in  very  absolute  terms,  but  it  has  nevertheless 
to  be  exercised  with  great  caution.  There  is  no  duty  more 
delicate  for  a  judge  than  that  of  dictating  to  a  party  bow  he  is 

(«)  R^  ▼.  Meuxy  17  Dec  1861,  24         (<)  16  and  17  Vict.  c.  80,  }  4  (App. 
D.221.  budii). 
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to  frame  his  pleading,  or  of  restricting  him  as  to  what  he  may 
set  forth.  The  power  is  therefore  not  to  be  exercised  except  in 
clear  cases  of  irregularity.  But  it  is  sometimes  useful,  especially 
where  a  party  introduces  personalities  against  his  opponent  or 
others,  or  grossly  abuses  the  forms  of  process. 

18.  Closing  Beoord. — ^The  last  proceeding  at  the  meeting  is 
to  ''  close  the  record,"  a  proceeding  which  the  parties  always 

approach  with  more  or  less  reluctance,  from  the  effect  it  has  in 
tying  them  down  to  the  statements  they  have  made,  and  in 
almost  preventing  amendments  even  in  the  most  reasonable 
circumstances  and  on  the  most  equitable  terms.  The  record  is 
closed  by  the  Sheriff  writing  on  the  interlocutor  sheet  the  words 
"  record  closed,"  and  signing  and  dating  the  same.  The  con- 
sent of  the  parties  to  this  proceeding  was  formerly,  but  is  not 
now,  required.  Indeed  it  is  competent  for  the  Sheriff  to  close 
the  record  though  one  of  the  parties  should  be  absent,  if  he  be 
absent  without  sufficient  cause.  The  Act  of  Sederunt  of  1839, 
by  a  provision  which  is  still  in  force,  requires  the  Sheriff,  as 
soon  as  the  record  is  closed,  to  initial  all  the  alterations  or  ad- 
ditions Vhich  may  have  been  made  on  the  margins  of  the 
papers  before  closing. (u) 


Section  VIII. — Of  Faoducino  and  Becoverino  Documents 

FOUNDED   ON   IN   THE   BeGOBD. 


1.  Introductory, 

2.  ReffuUUwru  at  to  Producing  Do- 

cwnents, 

3.  What   Doettmentt  nuut  be  Pro- 

duced. 


4.  DUigeneei  to  Recover  Documents. 
6.   What  Doeumenta  SecoverabU. 

6.  Recovering    DoeumenU   before 

Pleadings  lodged. 

7.  Mode  of  Carrying  out  Diligences. 


1.  Introdnotoiy.— The  law  obliges  parties  to  produce  docu- 
ments in  their  possession,  on  which  they  found  in  their  plead- 
ings, either  along  with  the  pleadings  themselves,  or  at  latest 


(tt)  A.  S.  1839,  §  45  (App.  li). 
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before  the  record  is  closed.  But  the  law  is  not  in  a  satisfactory 
state.  In  point  of  form,  it  is  contained  in  the  Act  of  Sederunt 
of  1839,  and  is  adapted  to  pleadings  not  now  in  use.  In  point 
of  substance,  it  has  the  greater  defect  of 'not  clearly  distin- 
guishing between  two  classes  of  documents,  which  are  distinct 
enough  in  themselves — ^between  those  documents,  on  the  one 
hand,  which  are  themselves  grounds  of  action  or  defence,  and 
which  (on  their  signature  being  admitted)  of  themselves  esta- 
blish the  existence  or  discharge  of  the  claim  sued  on, — and 
those  documents,  on  the  other  hand,  which  are  only  to  be  used 
as  part  of  a  general  proof,  such  as  might  be  laid  before  a  jury. 
In  the  one  case  it  is  right  that  the  writs  sued  on,  or  pleaded 
in  defence,  should  be  produced  with  the  pleadings ;  but  in  the 
other  case  it  is  unfair  to  make  a  party  produce  part  of  his 
proof  until  he  is  prepared  to  lay  the  whole  before  the  Court. 

The  law  as  to  the  recovery  of  documents  founded  on  in  the 
pleadings  which  do  not  happen  to  be  in  the  possession  of  the 
party  is  in  a  better  state.  If  the  documents  are  of  the  first 
kind  to  which  we  have  referred,  it  is  right  that  they  should  be 
produced  before  the  pleadings  are  closed,  and  the  law  provides 
for  this.  When  they  are  admitted  to  be  in  the  possession  of 
the  opposite  party  the  Sheriff  can  order  them  to  be  produced  or 
exhibited.  Should  the  opposite  party  deny  having  them,  or 
should  they  be  in  the  hands  of  third  parties,  the  mode  of  re- 
covering them  is  by  a  "diligence,"  under  which  the  alleged 
"  havers ''  are  examined  on  oath  as  to  the  fact  of  possession, 
and  are  made  to  produce  or  exhibit  the  documents  unless  they 
can  show  a  right  to  refuse.  If  the  documents  are  of  the  second 
kind  referred  to,  there  is  also  power  to  enforce  their  production 
by  way  of  diligence ;  but  as  the  authority  of  the  Sheriff  is  re- 
quired, he  must  have  a  discretion  as  to  the  granting  or  refusing 
of  the  diligence,  and  he  will  probably  refuse,  until  the  record 
is  closed,  to  give  any  diligence  to  recover  documents  to  be  used 
in  evidence.  Indeed,  he  will  in  general  refuse  to  give  any  as- 
sistance towards  the  recovery  of  documentary  evidence  until 
the  rest  of  the  evidence  is  being  taken,  unless  it  be  made  very 
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clear  that  the  production  of  the  documents  before  the  parole 
proof  is  either  necessary  for  the  justice  of  the  case,  or  will  be 
attended  with  great  convenience  in  the  special  circumstances. 
It  is  necessary,  however,  to  go  over  these  matters  in  detail. 

2.  Begulations  as  to  Froduoing  Doouments. — ^By  the  Act  of 
Sederunt  of  1839  (§  23),  the  pursuer  is  directed  to  produce  at 
the  calling,  along  with  his  summons,  the  deeds,  accounts,  and 
other  writings  on  which  he  founds,  so  far  as  the  same  are  in 
his  custody  or  within  his  power.  The  day  appointed  for  the 
hearing  on  the  summons  may  be  taken  as  equivalent  to  the 
calling. 

With  regard  to  the  defender,  section  33  in  like  manner 
provides  that  he  must  produce,  along  with  his  defences,  the 
deeds  or  writings  on  which  he  founds,  so  far  as  the  same  are  in 
his  custody  or  within  his  power.  The  time  fixed  in  this  regu- 
lation may  correspond  with  the  statement  by  the  defender  of 
his  grounds  of  action  when  the  record  is  closed  on  a  minute. 

The  Act  of  Sederunt  (§  51)  next  provides  that  when  par- 
ties lodge  condescendence  or  answers  (corresponding  with  the 
present  condescendence  and  defences),  they  are  to  produce 
therewith  all  the  writings  in  their  custody,  or  in  their  power 
(not  already  produced)  on  which  they  mean  to  found.  This 
section  goes  on  to  direct  that  when  books  of  business  are 
founded  on,  excerpts  (copies)  from  them  may  be  produced  in 
the  first  instance,  the  books  themselves  being  produced  in  the 
course  of  the  proof  if  required. 

Hitherto  there  is  no  penalty  on  non-production,  but  the  Act 
of  Sederunt  now  provides  (§56)  that  after  the  record  has  been 
closed,  no  new  productions,  within  the  power  of  the  party,  shall 
be  allowed  or  received.(fl5) 

8.  What  DocumentB  must  be  Produced. — The  duty  of  a  party 
to  produce  documents,  which  are  in  his  custody  or  within  his 

(x)  It  is  a  common  practice  in  the  in-     reserve  right  to  each  party  to  make  pro- 
terlocntor  closing  the  record  speciallj  to     ductions  within  a  certain  limited  period. 
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power,  aloDg  with  his  pleadings,  or  at  latest  before  the  record 
is  closed,  is  here  made  distinct ;  and  if  a  party  wishes  to  keep 
himself  quite  safe,  he  may  make  the  cause  a  receptacle  for  every 
scrap  of  paper  he  can  get  at  which  may  by  possibility  have  any 
reference  to  it ;  but  this  is  not  always  convenient  or  expedient. 
If  the  provisions  are  read  literally,  they  would  seem  to  pre- 
clude parties  from  producing,  after  the  specified  period,  any  do- 
cuments whatever  which  had  previously  been  in  their  custody  or 
power.  The  provisions  say  all  writings,  without  making  any  dis- 
tinction between  one  class  and  another.  But  it  is  not  reasonable 
to  read  them  in  so  strict  a  way.  They  should  be  read  in  connec- 
tion with  the  subject  with  which  they  are  dealing,  and  as  they 
deal  with  the  pleadings,  it  is  not  reasonable  to  extend  their 
penal  scope  beyond  what  is  requisite  to  make  the  pleadings 
complete  and  intelligible.  It  is  believed  that  in  practice  they 
are  so  read.  Under  a  system  which  contemplates  only  two 
kinds  of  judgment,  either  one  on  the  relevancy,  or  one  on  a 
concluded  proof,  it  is  useless  and  confusing  to  ask  (before  proof 
is  allowed)  for  production  of  documents  which  can  have  no  pos- 
sible effect  on  the  relevancy  of  the  action  or  of  the  defence, 
and  which  are  of  value  only  in  modum  prohationia  after  proof 
has  been  allowed.  Accordingly  the  Sheriff-Courts  in  general  fol- 
low in  this  matter  the  rules  laid  down  for  jury  trials.  There  may 
be,  however,  reason  to  doubt  whether  this  is  the  strict  reading 
of  the  regulations ;  and  when  the  question  arose  on  the  some- 
what similar  provisions  made  by  the  Judicature  Act  for  the 
Court  of  Session,  there  was  a  difference  of  opinion  in  regard  to 
it,  the  majority  being  against  the  reasonable  and  in  favour  of 
the  strict  inteipretation.(y)  Parliament  has  since  altered  the 
Court  of  Session  Begulations.(2) 

4.  Diligences  to  Eecover  Doouments. — If  the  documents  on 
which  a  party  founds  are  not  in  his  custody  or  power  at  the 

(y)  Borlhwiek  v.  The  Lord  Advocate,         {%)  31  and  32  Vict,  c.  100,  }  99. 
5   Dec  1861,  24  D.   130;   KeUey  v. 
Itobineonf  16  Not.  1804, 8  Macph.,  53. 
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time  of  lodging  his  original  pleadings,  the  Act  of  Sederunt 
(§§  23  and  33)  directs  him  to  state  where  they  are,  and  em- 
powers him  then  to  ask  for  a  diligence  to  recover  them. 
After  he  has  lodged  his  final  pleadings,  if  they  are  still  not  in 
his  custody  or  power,  he  must  take  a  diligence  to  recover  them 
(§  51).  The  object  of  forcing  him  to  take  a  diligence  at  this 
stage  is,  that  the  opposite  party  may  see  all  the  documents  on 
which  he  founds  in  his  pleadings  before  the  record  is  closed. 
If  the  party  neglect  to  recover  them  at  this  time,  when  he  is 
directed  to  do  so,  the  opposite  party  will  have  right  to  object  to 
his  doing  so  afterwards. 

5.  What  Documents  Becoverable. — The  right  of  a  party  to 
ask  for  a  diligence  before  the  record  is  closed  is  limited  to  one 
for  the  recovery  of  those  documents  on  which  he  founds  in  his 
own  pleadings.  There  is  no  authority  given  him  to  ask  for  a 
diligence  to  enable  him  to  recover  documents  on  which  his  ad- 
versary alone  founds ;  and  this  is  quite  unnecessary,  because  if 
the  opposite  party  do  not  produce  or  recover  them  when  he  is 
directed  to  do  so,  he  will  lose  the  benefit  of  them.  And  before 
the  record  is  closed,  a  party  will  not  be  allowed  a  diligence  to 
recover  documents  wanted  by  way  of  proof,  because  the  SheriflF 
has  a  discretion  to  refuse  the  diligence,  and  he  will  certainly  do 
so  when  another  opportunity  has  been  allowed  at  a  subsequent 
stage  for  recovering  such  documents.(a) 

6.  Beoovering  Documents  before  Pleadings  lodged. — ^The  Act 
of  Sederunt  of  1839  contains  no  provisions  for  granting  dili- 
gences in  certain  circumstances  where  the  Court  of  Session  has 
a  discretion  to  do  so.  In  that  Court,  where  a  party  desires  to 
found  on  writings  which  are  not  within  his  own  reach,  and 
which  his  adversary  does  not  produce  because  he  has  not 
founded  on  them,  there  is  a  discretionary  power  of  giving  a 
diligence  to  recover  the  writings  before  forcing  the  pleading  to 
be  lodged.     The  rules  which  the  Court  of  Session  follow  in 

(a)  A.  8.  1889,  ch&p.  ix — Proof  and  Cireumdudion,  App.,  p.  liv. 
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exercising  this  discretion  are  not  very  clearly  laid  down ;  but 
while  a  party  is  not  allowed  to  use  this  diligence  for  the  pur- 
pose of  fishing  for  documents  to  see  if  they  will  afford  him  any 
ground  of  action  or  defence,  and  while  no  general  rule -is  fol- 
lowed, it  seems  that  he  may  get  the  diligence  where  his  object 
is  only  to  bring  forward  his  statements  in  a  specific  form.(&) 
These  rules  reduce  the  power  of  granting  diligences  to  recover 
documents  to  be  founded  on,  before  the  relative  pleadings  are 
lodged,  to  a  minimum.  In  fact,  they  scarcely  allow  of  its  be- 
ing exercised  at  all  before  the  first  pleadings  are  lodged,  and 
therefore  limit  it  to  the  case  of  the  diligence  being  required 
before  revisal  or  before  closing.  When  the  rule  is  so  reduced, 
it  comes  very  near  to  the  powers  conferred  on  the  Sheriff  by 
the  Act  of  Sederunt. 

7.  Mode  of  Oarrying  out  Diligences. — ^When  diligences  are 
granted,  they  are  carried  out  under  the  same  rules  as  commis- 
sions to  take  other  evidence.  The  only  difference  is,  that  the 
party  craving  the  diligence  first  lodges  a  specification,  stating 
the  writings  he  wants,  and  that  the  commission  is  then  granted 
to  him  to  recover  them,  or  such  part  of  them  as  the  Sheriff 
may  think  fit.  The  havers  are  cited  like  witnesses,  and  a  copy 
of  so  much  of  the  specification  as  concerns  each  is  served  on 
him  at  the  time  of  citing.  Their  examination  proceeds  in  the 
same  way  as  the  examination  of  a  witness,  except  that  it  is 
limited  to  the  questions  whether  they  have  the  documents  called 
for,  or  have  any  knowledge  of  what  has  become  of  them.  If 
the  havers  refuse  to  produce  the  documents,  the  objection  is 
dealt  with  in  the  same  way  as  the  objection  of  a  witness  to 
answer. 

(b)  Dickson  on  Eridenoe  (2d  ed.),  §  1338,  note  4. 
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Section  IX. — Of  the  Proof. 


1. 
2. 


Of  allowing  Proof. 

Form  of   the    Order — **  Before 

Answer" — Prout   de   jure — 

Habili  modo. 
Precognition  of  WUneeaee. 
Citatum  of  Witneeeee, 
Proceedings  at  Diet — What   if 

Party  abeent. 
Witneeeee  to  be  examined  eepa- 

rately, 

7.  Oath  CT  Affirmation  to  be  taken. 

8.  Examination  in  initialibas. 


3. 
4. 
6. 

6. 


9.  Examination  in    Chief  and  in 
Croee. 

10.  What  Qtteetione  competent. 

11.  Witness  objecting  to  Produce  or 

Depone. 

12.  Fixing  Witnesses*  Expenses. 

13.  Recalling  Witnesses. 

14.  Recording  the  Evidence. 
16.  Aiffouming  the  Proof. 

16.  Declaring  Proof  Closed. 

17.  Allowing  Additional  Proof. 

18.  Proof  in  Replication. 


1.  Of  aUowing  Proof. — After  the  record  is  closed,  the  statute 
of  1853  directs  the  Sheriff  to  hear  the  parties  upon  the  merits 
of  the  case  and  on  their  respective  pleas ;  or,  where  he  deems 
proof  to  be  necessary,  to  appoint  a  diet  for  proof  .(a)  This  places 
on  the  Sheriflf  the  duty  of  looking  at  the  record,  with  the  view 
of  seeing  whether  there  are  materials  for  disposing  of  the  case 
without  proof,  or  whether  a  proof  is  necessary.  If  there  be 
room  for  douht,  he  will  send  it  to  the  debate  roll ;  but  if  there 
he  no  room  to  doubt  that  a  proof  is  requisite,  it  is  unneces- 
sary to  send  the  case  as  a  matter  of  routine  to  the  debate 
roll.  On  closing  the  record,  it  is  convenient  to  ask  the  parties 
what  they  think  on  this  point ;  and,  on  hearing  their  view,  the 
Sheriff  will  generally  he  able  to  decide  at  once  whether  to  order 
a  dehate  or  to  allow  a  proof.  If  he  appoint  a  debate  on  the 
relevancy,  the  proceeding  is  the  same  as  in  a  debate  after  a 
concluded  proof,  and  the  little  that  requires  to  be  said  on  the 
suhject  will  be  said  afterwards.  If  either  with  or  without  a 
debate  he  allow  a  proof,  the  form  of  order  requires  consideration. 

2.  Fonn  of  Order  for  Proof. — "  When  a  proof  is  allowed  in 
cases  in  which  no  averments  are  made  by  the  defender,  the 
proper  interlocutor  is,  to  *  allow  the  pursuer  a  proof  of  his  aver- 
ments, and  to  the  defender  a  conjunct  probation ; '  but  when 


(a)  16  and  17  Vict.  c.  80,  §  6  (App.  Iniv). 
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the  defender  makes  averments,  and  both  parties  are  allowed  a 
proof,  a  form  of  interlocutor  not  unusual  in  such  a  case,  viz.,  to 
allow  both  parties  a  proof,  and  to  either  party  a  conjunct  pro- 
bation, is  erroneous  and  misleading.  In  such  cases,  the  proper 
form  of  interlocutor  is,  '  allow  both  parties  a  proof  of  their  re- 
spective averments,  and  to  the  pursuer  a  conjunct  probation,' 
because  the  defender  is  bound  to  lead  his  conjunct  probation 
when  he  leads  his  proof  in  chief.  After  the  pursuer  has  led 
his  proof  in  chief,  and  the  defender  his  conjunct  probation  and 
proof  in  chief,  the  pursuer  is  entitled  to  a  probation  conjunct 
to  the  defender's  proof  in  chief ;  but  after  that  the  defender  is 
entitled  to  no  farther  proof,  unless  he  can  show  that  proof  has 
been  led  in  the  pursuer's  conjunct  proof  of  such  a  nature  as 
entitles  him  to  a  proof  in  replication,  in  which  case  he  must 
apply  to  the  Court  for  leave  to  lead  such  proof  in  replication, 
and  must  show  cause  why  it  should  be  allowed.^ '(a) 

If  part  of  the  case  only  is  relevant  to  go  to  proof,  that  part 
should  be  distinguished  by  the  interlocutor.  (5)  It  is  often  not 
advisable  to  endeavour  to  do  this,  as  involving  a  judgment  on 
a  partially  disclosed  case.  In  such  cases,  as  well  as  in  cases 
where  the  whole  relevancy  is  doubtful,  it  is  customary  to  allow 
a  proof  "before  answer,"  which  has  the  effect  of  reserving 
entire  every  question  of  law  and  relevancy  raised  on  the  record. 
This  form  of  interlocutor  does  not  however  reserve  questions 
as  to  the  admissibility  of  evidence ;  and  if  in  any  case  it  should 
be  found  desirable  to  take  the  evidence  first,  and  then  judge 
of  its  admissibility  afterwards,  the  order  for  proof  should  be 
specially  framed  to  make  that  clear.(c) 

When  proof  is  allowed  prout  de  jure,  it  means  that  parole 


(a)  Per  Lord  Justice-Clerk  Inglis  in  ia  relevuit,  an  interlocutor  allowing  a 

Magislratea  of  Edinburgh  y.  Warrender,  proof  of  it  is  not  understood  to  m(«n  that 

11  Not.  1862,1  Macph.  13.    For  the  every  word  is  relevant ;  and  objections  to 

mode  of  applying  for  proof  in  replication,  the  admissibility  of  particular  parts  of 

see  infra,  art.  18.  the  evidence  remain  open. 

{h)  In  practice  this  is  only  done  when         (c)  Robaiton  v.  Murphy,  7  Dec.  1867, 

the  part  not  allowed  to  go  to  proof  is  6  Bfacph.  114. 
considerable.   If  the  great  balk  of  a  case 
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proof  and  every  kind  of  evidence  that  might  be  laid  before  a 
jury  is  to  be  admitted.  When  proof  hctbili  mode  is  allowed,  it 
is  understood  to  mean  that  the  whole,  or  some  part  of  the  proof, 
to  be  ascertained  in  the  course  of  leading  it,  is  to  be  limited  to 
the  writ  or  oath  of  the  party's  opponent.((Q  These  expressions 
in  allowing  proof  are,  however,  somewhat  antiquated,  and  it  is 
better  for  the  judge  to  embody  his  meaning  in  the  English 
language,  as  the  phrases  are  now  apt  to  be  misunderstood. 

In  the  order  for  proof  it  is  unnecessary  to  insert  a  warrant 
to  cite  witnesses  and  havers;  because  the  Act  of  1853  makes 
a  certified  copy  of  the  order  itself  a  sufficient  warrant  for  all 
such  citations.(e) 

8.  Precognition  of  WitneBBes. — ^In  all  cases  depending  on 
fact,  the  witnesses  should  be  precognosced  at  the  earliest  stages. 
There  are  few  who  have  not  seen  instances  of  the  inconvenience 
produced  by  delaying  the  ascertainment  of  the  facts  till  after 
the  pleadings  were  closed.  The  expense  however  of  precog- 
noscing  witnesses  not  being  allowed  in  practice  as  a  charge 
against  an  opponent  until  an  order  for  proof  has  been  pro* 
uounced,  precognitions  generally  take  place  at  this  stage.(/) 

In  taking  precognitions,  the  agent  must  take  care  that  he 
does  not  examine  the  witnesses  in  presence  of  each  other.  If 
he  does,  the  value  of  the  evidence  will  be  so  much  destroyed, 
that  in  delicate  cases  it  will  be  held  to  turn  the  balance  against 
him.  Frecognoscing  witnesses  in  presence  of  each  other  used 
indeed  to  be  fatal.  Now,  however,  this  course  would  not  be 
followed.  The  evidence  would  be  recorded,  but  probably  full 
efiect  would  not  be  allowed  to  it.  It  is  therefore  always  a  piece 
of  gross  imprudence  and  mismanagement  (as  Lord  Jeffrey  has 
said)  to  precognosce  witnesses  in  this  way ;  and  if  doing  so  has 
in  any  way  tended  to  imperil  the  case  of  the  opposite  party,  it 

(d)  Gray  ▼.  8eoU,  9  Jan.  1868,  6     was  the  onlj  gUge  at  which  a  preoogni- 
Macph.  197.  ti<m  could  well  take  place.    Prior  to  15 

(e)  16  and  17  Vict,  c  80,  §  11.  Vict.,  c.  27,  §  1,  it  was  a  fatal  objection 
(/)  A.  S.  Ist  March  1861,  art.  16,     to  examining  a  witness,  that  he  had  been 

note  (6)  (App.  ocxliii).    At  one  time  this     preoognosoed  after  he  was  cited. 
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may  even  lead  to  the  evidence  being  altogether  rejected.(A) 
The  witness  who  is  being  precognosced  must  not  be  put  on 
oath  ;(i)  and  it  appears  questionable  whether  he  should  be 
asked  even  to  sign  his  8tatement.(y)  In  criminal  cases,  a  wit- 
ness who  has  been  precognosced  on  oath  may  insist  on  having 
his  deposition  destroyed  before  giving  his  evidence,  so  that  he 
may  not  be  deterred  from  speaking  the  truth  by  the  fear  of 
contradicting  any  former  statement. (A:) 

4.  Oitation  of  WitnesseB. — A  certified  copy  of  the  interlocutor 
fixing  the  diet  of  proof,  or  of  the  portion  of  a  wider  interlocutor 
which  related  to  that  matter,  is  a  sufficient  warrant  to  any 
Sheriff-officer,  acting  within  his  own  county,  to  cite  witnesses 
and  havers  at  the  instance  of  either  party  to  attend  the  proof. 
If  witnesses  from  another  county  require  to  be  cited,  the  certi- 
fied copy  must  be  indorsed  by  the  Sheriff-clerk  of  the  other 
county,  and  thereupon  an  officer  of  that  county  cites.  If  a 
witness  or  haver  is  required  to  produce  documents,  it  is  desir- 
able that  the  officer  should  at  the  same  time  serve  upon  him  a 
schedule  specifying  what  documents  will  be  asked  from  him, 
so  that  the  witness  may  bring  them  with  him.  There  Ib  no 
specified  period  of  notice  which  a  witness  can  claim,  but  it  is 
advisable  to  cite  at  least  forty-eight  hours  before  the  time  for 
taking  the  proof;  because  if  that  amount  of  notice  is  given, 
and  the  witness  does  not  attend,  he  is  liable  to  have  a  fine  of 
two  pounds  summarily  imposed  upon  him,  unless  '^  reasonable 
excuse  be  offered  and  sustained  by  the  Sheriff."  Moreover,  in 
that  case,  he  is  liable,  on  failing  to  attend,  to  have  letters  of 
second  diligence  issued  against  him,  under  which  he  may  be 
apprehended.  The  statutory  provisions  on  this  point  do  not 
specially  take  into  account  that  forty-eight  hours  may  possibly 
be  too  short  notice  for  parties  resident  beyond  the  county ;  but 


(fc)  Beid  V.  Dm/,  18  Feb.  1843,  6  D.         (j)  Duncan  v.  Thornton,  16  July  1884, 
656,  DidcBon  on  Evidence,  §§  1751, 1752.      12  8.  935. 
(t>  5  and  6  WiU.  IV.  c  62,  §  18.  {k)  2  Hume's  CommenUnes,  381. 
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the  Sheriff  must  take  that  into  consideration  when  considering 
what  is  a  reasonable  excaBe.(2) 

It  is  now  no  objection  to  a  witness  that  he  has  appeared 
without  citation.(m) 

5.  Frooeedings  at  Diet  fbr  FroTing. — ^The  proof  proceeds  upon 
the  day  appointed.  If,  by  accident,  it  be  taken  on  a  prior 
day,  the  presence  of  the  parties  implies  their  consent,  and 
prevents  either  of  them  from  afterwards  objecting.(n)  If  the 
party  who  has  been  appointed  to  begin  the  proof  should  fail 
to  appear,  the  Sheriff  may  (unless  some  good  excuse  be  stated) 
decern  against  him  by  default,  or  allow  the  opposite  party  (if 
he  wishes  it)  to  go  on  with  his  evidence,  or  (if  the  party  present 
consent)  adjourn  the  proof,  and  find  the  absent  party  liable  in 
expenses.  If  a  party  to  whom  a  conjunct  probation  has  been 
allowed  is  absent,  the  proper  course  is  for  the  other  party  to 
go  on  with  his  proof,  and  close  the  proof  when  he  is  done.  If 
a  party  appear,  but  tender  no  evidence,  the  opposite  party  is 
allowed  to  lead  his.  When  one  party  has  led  proof,  but  the 
other  (whether  present  or  absent)  has  not,  the  case  is  after- 
wards debated  and  disposed  of  on  the  footing  of  the  party  who 
has  led  no  proof  having  none  to  lead. 

6.  Witnesses  examined  separately. — The  witnesses  are  in- 
closed and  examined  one  by  one  in  such  order  as  the  agents 
select.  None  of  the  witnesses  are  to  be  present  during  the 
examination  of  the  others  without  leave  obtained  beforehand 
from  the  Sheriff.  It  was  at  one  time  a  fatal  objection  to  a 
witness  that  he  had  been  so  present,  but  the  Court  has  now 
discretion  to  admit  the  witness  if  it  appear  that  his  presence 
was  not  the  consequence  of  culpable  negligence  or  criminal 
intent ;  that  he  has  not  been  unduly  instructed  or  influenced  by 

(Q  16  and  17  Vict.  c.  80,  2  11  (App.         (n)  M'Kay  v.  Bcu,  28  Sept.  1853, 1 
Izzri).  Irv.  288. 

(m)  15  and  16  Vict,  c  27,  §  1  (App. 
oczt). 

O 


98  HANDBOOK  OF  PRACTICE.  [Pabt  II. 


The  Proof. 


what  took  place  during  his  presence;  and  that  no  injustice 
will  be  done  by  his  examination .(o)  It  is  no  objection  to  a 
witness  that  he  has  been  present  by  permission  of  the  Court,  or 
with  the  consent  of  the  opposite  party. 

7.  Oaih  or  A£Srmation. — ^When  the  witness  is  adduced  he 
is  put  upon  oath.  The  ordinary  form  is  always  to  be  used,  un- 
less it  be  made  to  appear  that  that  form  would  not  be  binding 
on  the  conscience  of  the  witness.  If  the  witness  considers  the 
ordinary  form  to  be  binding,  it  is  absurd  to  ask  him  if  he  con- 
siders another  form  to  be  more  binding.  Boman  Catholics, 
therefore,  are  now  sworn  in  the  usual  way.(^)  If  any  witness 
refuses  or  is  unwilling,  from  alleged  conscientious  motives,  to 
be  sworn,  it  is  lawful  for  the  judge  to  allow  him  to  take  a  so- 
lemn afitoiation  or  declaration.(^)  Children  under  twelve  years 
of  age  (when  admissible)  are  not  sworn.  Children  above  four- 
teen, in  general,  are  sworn ;  when  they  are  between  twelve  and 
fourteen  the  judge  uses  his  discretion  as  to  whether  they  ap- 
pear to  understand  the  nature  of  an  oath.  If  they  do  not, 
but  appear  to  understand  the  nature  of  the  obligation  to  be 
truthful,  they  are  examined  after  a  due  admonition.  If  the 
child  is  so  young  as  not  to  understand  the  nature  of  this  obli- 
gation, it  should  not  be  examined  at  all.(r) 

The  words  of  the  usual  oath  oblige  the  witness  to  tell  the 
truth,  the  whole  truth,  and  nothing  but  the  truth  ;  but  either  of 
the  two  last  parts  may  be  omitted.  The  obligation  to  tell  the 
truth  is  an  obligation  to  tell  the  whole  truth,  so  far  as  the  wit- 
ness is  bound  by  law  to  disclose  it.  Accordingly,  a  Boman 
Catholic  priest  who  took  an  oath  to  tell  the  truth,  and  nothing 
but  the  truth,  was  not  thereby  held  as  excused  from  telling  the 
whole  truth,  even  though  the  matter  which  he  refused  to  tell 


(o)  3  and  4  Vict.  c.  59,  §  3  (App.  ccxt).  MabommedanB  are  sworn  on  the  Koran 

(p)  M*Oavin,  11  May  1846,  Arkley,  Dickson  on  Evidence,  {  1970. 

67.    Jews,  it  may  he  added,  are  sworn  {q)  28  and  29  Vict.  c.  9  (App.  ccziz) 

with  the  head  covered,  and  holding  the  (r)  Dickson  on.  Evidence,  {  1676. 
Old  Testament  hetween  the  hands;  and 
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had  been  communicated  to  him  confidentially  in  the  course  of 
his  daty.(«)  On  the  other  hand,  an  oath  to  tell  the  whole  truth 
does  not  oblige  a  witness  to  disclose  matters  the  knowledge  of 
which  he  is  legally  entitled  to  withhold. 

8.  Examination  in  initialibna. — The  witness,  having  been 
sworn,  may  be  examined  '*  in  initialtbus^^^  if  the  party  against 
whom  he  is  adduced  desire  it.  In  this  examination  the  witness 
is  examined  as  to  his  relationship  to  the  party  adducing  him ; 
his  interest  in  the  cause ;  or  as  to  his  having  acted  as  agent  in 
it.  He  may  also  be  asked  whether  he  has  been  instructed  what 
to  say ;  whether  he  has  received  any  good  deed  or  promise  for 
what  he  has  to  say ;  or  whether  he  bears  malice  against  the 
opposite  party.  When  this  examination  is  required,  it  is  con- 
ducted by  the  judge  or  by  the  party  against  whom  the  witness 
is  called.    It  is  not  often  used.(0 

9.  Examination  in  Chief  and  in  Cross. — The  examination  in 
chief  then  begins.  The  agent  who  begins  it  continues  that 
examination  throughout  without  interruption  from  any  quarter 
(unless  when  an  objection  is  taken  to  the  legality  of  the  ques- 
tion) until  he  exhaust  the  examination.  After  this,  the  agent 
on  the  opposite  side  may  cross-examine  without  interruption 
until  he  exhaust  his  cross-examination.  At  the  same  time,  he 
may  examine  the  witness,  not  only  in  cross,  but  in  cau8a,{u) 
Then  the  agent  who  examined  in  chief  may  re-examine,  con- 
fining his  re-examination  strictly  to  such  new  matter  as  may 
have  arisen  in  cross-examination,  unless  with  permission  of  the 
Court.(t;)  The  agent  who  cross-examined  has  no  right  to  a 
second  cross,  but  the  Court  may  either  allow  him  to  put  any 
queetions  proper  for  clearing  up  matters  which  the  re-examina- 
tion may  have  left  in  doubt,  or,  on  his  suggestion,  m^y  put  the 


(«)  If'XatMsMtn  y.  Dongku,  17  Jul         («)  3  and  4  Vict  c.  59,  §  4. 
1863, 4  Iirine,  273.  («)  A  8.  (reguUting  Jury  Cvaam)  18 

(0  Ersk.  4.  2.  28 ;  3  and  4  Vict.  c.  59,     Feb.  1841,  {  28. 
§  2  (App.  ocziy). 

g2 
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what  his  impression  was  at  the  time ;  but  it  is  only  an  im> 
pression  as  to  a  matter  of  fact  that  can  be  asked  for.  An  im- 
pression, involving  an  element  of  opinion,  is  worse  evidence 
than  the  opinion  itself,  in  so  far  as  to  take  it  would  be  to  take 
the  first  crude  idea  which  had  come  into  the  head  of  the  wit- 
ness, in  circumstances  where  his  deliberate  judgment  would  be 
rejected.  A  witness  may  be  allowed,  at  the  discretion  of  the 
judge,  to  make  use  of  notes,  made  by  himself  at  or  about  the 
time  the  events  occurred,  to  refresh  his  memory  as  to  details, 
and  such  notes  often  give  great  additional  value  to  the  evi- 
dence. iNotes  made  recently,  and  still  more,  notes  made  with 
the  assistance  of  the  parties  or  their  agents,  are  inadmissible.(&) 

11,  Witness  objecting  to  Produce  or  Depone. — ^When  a  witness 
called  on  to  produce  documents  objects  to  do  so,  on  the  ground 
of  confidentiality,  or  of  his  having  some  right  of  hypothec  over 
them,  or  right  of  property  in  them,  or  on  any  other  ground,  he 
must  state  his  objection  to  the  presiding  Sheriff,  who  disposes 
of  it  in  the  first  place.  When  a  Sheriff-Substitute  decides 
against  the  objection,  the  witness  may  appeal  to  the  Sheriff. 
This  is  done  by  taking  the  appeal  at  the  time  in  open  Court, 
the  Sheriff-Substitute  making  a  minute  of  the  occurrence. 
Upon  this  being  done,  so  much  of  the  case  as  is  necessary  for 
the  disposal  of  the  appeal  must  be  transmitted  to  the  Sheriff. 
The  case,  on  all  points  not  connected  with  the  appeal,  goes  on 
before  the  Sheriff-Substitute  as  if  the  appeal  had  not  been 
taken.(c)  Refusals  to  give  oral  evidence  on  similar  grounds 
are  disposed  of  as  nearly  as  may  be  in  the  same  way. 

12.  Fixing  Witnesses'  Expenses. — The  Sheriff  has  power  to 
order  to  the  witnesses  such  expenses  as  may  seem  just,  which 
must  be  paid  by  the  party  adducing  him,  or  by  his  procurator.fd) 

18.  Seoalling  WitneBses. — ^After  a  witness  has  been  dismissed 


(5)  DidDWD,  {  2005.  (d)  A.  S.  10  July  1839,  {  74  (Appx.  It). 

(e)  16  ud  17  Viet.  e.  80,  §  18. 
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it  used  to  be  incompetent  to  recall  him,  excepting  where  a 
party  who  had  examined  him  in  cross,  desired  in  the  course  of 
his  own  proof  to  examine  him  in  chief;  but  it  is  now  in  the 
discretion  of  the  judge  to  permit  any  witness  who  may  have 
been  examined  in  the  course  of  the  proof  to  be  recalled  on  the 
motion  of  either  party .(e) 

14.  Becording  the  Evidence. — The  evidence  must  be  written 
down  by  the  Sheriff,  and  it  is  only  when  he  is  unavoidably 
prevented  from  doing  so  that  he  is  at  liberty  to  dictate  it  to  a 
clerk.  The  Statute  of  1853,  which  now  regulates  this  matter, 
directs  the  Sheriff  to  take  a  note  of  the  evidence,  in  which  he 
is  to  set  forth  the  witnesses  examined,  and  the  testimony  given 
by  each.(^)  This  testimony  he  is  not  to  record  by  way  of  ques- 
tion and  answer,  but  in  the  form  of  a  narrative.  This  is  not 
understood  to  prevent  the  Sheriff  from  recording  any  particular 
question  and  answer  as  they  are  put,  if  he  thinks  it  desirable 
to  do  so.  In  his  note  the  Sheriff  is  also  to  mention  the  docu- 
ments adduced,  and  any  evidence,  whether  oral  or  written, 
tendered  and  rejected,  with  the  ground  of  such  rejection,  and 
a  note  of  any  objections  taken  to  the  admission  of  evidence, 
whether  oral  or  written,  allowed  to  be  received.  The  note  of 
the  evidence  of  each  witness  is  to  be  read  over  to  him  by  the 
Sheriff,  and  to  be  signed  by  the  witness  if  he  can  write,  on  the 
last  page,  in  open  Court,  before  he  is  dismissed.  It  has  been 
recommended  that  the  note  should  bear  who  are  present  to  re- 
present the  parties.  When  the  note  is  completed,  it  is  forth- 
with lodged  in  the  process,  after  being  authenticated  by  the 
Sheriff  or  Sheriff-Glerk.(A)  The  Sheriff-Clerk  marks  the  docu- 
ments admitted  in  evidence,  and  also  separately  any  documents 
tendered  and  rejected. 

16.  Acyouming  Proof. — The  Sheriff  is  prohibited  from  ad- 


(€)  16  and  16  Vict,  c  27,  J  4  (App.  (*)  Cock  ▼.  Duncan,  2  Dec.  1867, 20 

ccxrii).  D.  180.    The  note  often  mentions,  for 

ig)  16  and  17  Vict  e.  80,  §  10  (App.  the  gmdaace  of  the  anditor,  the  nnmber 

Ijxv).  of  horns  the  proof  has  lasted. 
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jooming  the  proof  except  upon  special  cause  shown,  which  is 
to  be  set  forth  in  the  interlocutor  making  the  adjournment. 
The  consent  of  the  parties  is  not  necessarily  sufficient  cause, 
though  it  would  be  an  element  in  guiding  the  Sheriff  to  a  con- 
clusion. Some  good  reason,  independent  of  arrangement  be- 
tween the  parties,  should  be  shown  to  the  Sheriff,  and  must  be 
recorded,  before  the  adjournment  can  be  made.  Such  reasons 
may  vary  indefinitely,  but  as  illustrations  may  be  taken  the 
cases  of  the  absence  of  a  material  witness  after  due  citation, 
and  of  either  of  the  parties  being  taken  by  unavoidable  surprise 
by  the  evidence  led.  If  the  Sheriff  grant  the  adjournment,  he 
may  grant  it  on  such  conditions  as  to  expenses  as  he  thinks 
right,  the  power  to  grant  or  refuse  implying  the  power  to  grant 
conditionally.  The  statute  does  not  direct  the  Sheriff  to  re- 
cord a  refusal  of  an  adjournment.  It  is  usually  done ;  though 
probably  it  was  not  intended  that  he  should  do  so.  If  an  ad- 
journment be  granted,  it  is  contemplated  that  it  shall  be  for 
only  the  shortest  period  possible,  the  Act  directing  that  the 
proof  shall  be  taken,  as  nearly  as  may  be,  continuously  and 
with  as  little  interval  as  the  circumstances  or  the  justice  of  the 
case  will  admit.(«) 

16.  Deolaiing  Proof  closed. — On  the  proof  being  concluded, 
the  Sheriff  pronounces  an  interlocutor  declaring  the  proof  to  be 
closed.(A:)  The  old  form  of  "  circumducing  "  seems  inapplicable 
to  the  present  mode  of  proceeding.  Where  documents  have 
been  referred  to  in  the  course  of  the  proof,  but  the  witness  has 
not  had  them  with  him  to  produce,  there  seems  no  objection  to 
introducing,  of  consent,  a  reservation  empowering  the  production 
of  the  specified  documents  within  a  given  time.  The  interlo- 
cutor closing  the  proof  generally  appoints  parties  to  debate,  and 
the  case  is  then  put  to  the  debate  roll. 


(t)  16  and  17  Vict  o.  80,  {  4  (App.  for  dispoting  of  appeab  that  maj  have 

Ixzt).  heen  taken  agabft  the  admiasioii  or  re- 

(k)  This  aeenu  neoesaary,  hecaoae,  nn-  jection  of  eTidence.    See  16  and  17  Vict, 

till  thia  ia  doiie»  there  ia  no  opportunity  c  80,  §  17  (App.  ba?iii). 
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17.  Additional  Proof. — ^After  a  proof  has  been  regularly  con- 
clnded,  it  is  incompetent  for  the  Sheriff  ex  proprio  motu,  or  on 
the  mere  motion  of  the  parties,  to  allow  additional  proof.  If 
additional  proof  be  desired,  the  mode  of  applying  for  it  is  pro- 
vided by  the  Act  of  Sederunt  of  1839.  Section  83  provides, 
that  when  a  proof  is  reported  and  an  interlocutor  pronounced 
upon  it  (equivalent  under  the  present  forms  to  the  proof  being 
declared  closed)  no  farther  proof  shall  be  allowed  except  upon 
very  weighty  reasons  shown,  and  upon  payment  to  the  other 
party  of  such  a  sum  for  expenses  as  the  Sheriff  shall  determine. 
This  application  must  be  made  by  a  petition,  which  is  particu- 
larly to  set  forth  the  facts  to  be  proved  and  the  witnesses  who 
are  to  prove  them.(Z) 

18.  Proof  in  Beplioation. — In  the  mode  in  which  proofs  are 
taken  under  the  Act  of  1853  it  is  seldom  that  the  pursuer  or 
defender  can  have  any  ground  to  ask  for  a  proof  in  replication. 
But  it  seems  still  competent  to  allow  it  when  a  sufficiently 
strong  case  for  doing  so  is  made  out.  The  party  applying  for 
it  must  show  that  matters  of  fact  have  been  brought  out  which 
he  could  not  have  anticipated.  Strictly  speaking,  proof  in  re- 
plication is  the  proof  which  the  defender  is  occasionally  allowed 
to  lead  in  reply  to  the  pursuer's  conjunct  probation ;  but  the 
name  is  also  applied  to  the  proof  which  a  pursuer,  who  has  not 
originally  been  allowed  a  conjunct  probation,  may  ask  to  be 
allowed  to  lead  in  reply  to  the  defender's  proof.  In  any  case 
it  is  improper  to  allow  proof  in  replication  without  strong 
grounds.  It  must  be  specially  applied  for,  and  the  application 
should  be  in  writing  and  should  set  forth  the  facts  to  be  proved 
and  the  witnesses  by  whom  they  are  to  be  proved,  in  the  same 
way  as  in  an  application  for  additional  proof,  to  which  it  has 
much  resemblance.(n) 

(0  Drain  t.  Beoti,  25  Not.  1864,  3         (n)  Strang  ▼.  BiewaH,  15  May  1862, 
Mftcph.  114 ;  A  8. 1839,  §  83  (App.  Ivi).     24  D.  955. 
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Section  X. — Of  the  Debate  akd  Judgment. 


1.  Debate. 

2.  The  Judgment. 

8.  Findings  m  Faei  and  Law, 
4.  Deeemiturt — Meritt. 


5.  Deeemiture — Expen»e». 

6.  CorrtctUm  of  Error  in  Interlocu- 

tors. 


1.  Debate. — The  debate  follows  on  the  first  Court-day  after 
the  proof  has  been  declared  closed.  If  necessary,  the  debate  may 
be  adjourned,  but  it  is  in  the  discretion  of  the  Shenfif  whether 
to  adjourn  it  or  not.  Formerly,  when  parties  absented  them- 
selves from  a  debate,  or  were  present  without  being  prepared 
for  it,  the  practice  was  for  the  Sherifi*  (when  he  did  not  adjourn) 
to  pronounce  decree  by  default.  It  is  a  better  way  to  make 
avizandum,  and  to  dispose  of  the  case  as  it  stands  on  the  papers 
in  the  process.(o)  The  pronouncing  of  decree  by  default  often 
does  not  advance  the  case,  for  the  decree  may  be  appealed 
against,  and  may  be  so  recalled  as  to  leave  the  case  where  it 
was ;  whereas,  if  the  Sheriff  applies  his  mind  to  the  case  and 
pronounces  judgment  on  the  merits,  material  progress  will 
have  been  made,  and  a  party  will  have  himself  only  to  blame 
for  losing  his  opportunity  of  giving  the  Court  the  benefit  of  ar- 
gument on  his  behalf. 

The  debate  may  always  be  dispensed  with  on  the  written 
consent  of  both  parties.(^) 

The  proceedings  at  the  debate  are  so  simple  that  they  re- 
quire no  explanation.  In  general  the  pursuer  opens,  the  de- 
fender replies;  and  then  the  pursuer  is  allowed  to  notice  any 
new  matter  which  the  defender  may  have  brought  forward. 
He  ought  to  be  confined  to  this ;  and  if  he  be,  the  defender  ia 
not  entitled  to  a  second  speech.  If  the  burden  of  proof  or  of 
making  out  a  defence  lie  on  the  defender,  he  may  be  called  on 
to  open,  and  then  the  whole  order  is  reversed. 


(o)  See  Kennedy  ▼.  Wateon,  29  June     17  Dee.  1829,  8  S.  266,  as  to  the  com- 
1825, 4  S.  125 ;  Forretter  ▼.  OalbraOh,     petency  of  this  coorse. 

ip)  16  and  17  Vict.  o.  80,  §  6. 
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2.  The  Judgment. — The  debate  being  concluded,  the  Sheriff 
takes  the  case  to  consider  it,  makes  avizandum  in  the  old 
phraseology,  and  judgment  should  be  pronounced  with  the  least 
possible  delay.(2>)  If  it  is  later  than  ten  days  in  coming,  the 
cause  of  the  delay  has  to  be  noted  in  the  Book  of  Court,  which 
is  kept  for  recording  the  cases,  of  which  the  custody  is  for  the 
time  given  up  by  the  Sheriff-Clerk  to  the  Sheriff.(5') 

In  the  judgment  several  things  require  attention.  If  proof 
have  been  taken,  and  the  judgment  proceed  on  it,  in  whole  or 
in  part,  it  must  set  forth  what  the  Court  finds  proved  in  point 
of  fact,  and  what  it  holds  in  point  of  law.  Then  the  order  or 
decemiture  must,  in  definite  language,  dispose  of  the  whole 
conclusions  of  the  action,  without  going  beyond  them.  The 
judgment,  lastly,  must  settle  the  question  of  expenses.  The 
judgment  is  authenticated  by  being  signed  (r)  on  each  page. 
Marginal  notes  are  also  signed.  If  words  are  deleted  their 
number  is  mentioned  before  the  last  signature.  There  must  be 
no  interlineations,  and  no  erasures.  If  there  be  any  of  these, 
and  the  judgment  thus  wants  due  authentication  on  any  mate- 
rial point,  it  will  be  liable  to  be  set  aside. 

8.  Findings  in  Fact  and  Law. — The  Sheriff's  duty  to  pro- 
nounce findings  in  point  of  fact,  and  in  point  of  law  is  imposed 
by  an  Act  of  Sederunt  of  15th  February  1851.(«)  The  rule 
there  laid  down  had  been  assumed  by  some  to  have  been  re- 
placed by  the  provision  in  the  Act  of  1853,  requiring  the  She- 
riff, in  certain  cases,  to  set  forth  in  the  interlocutor,  or  in  a  note 
appended  to  it,  the  grounds  on  which  he  has  proceeded.  But, 
on  the  contrary,  it  is  held  to  be  in  force,  and  cases  have  been 
remitted,  at  great  inconvenience  to  the  parties,  from  the  Court 
of  Session  to  the  Sheriff-Courts,  to  have  the  provisions  of  the 
Act  of  Sederunt  complied  with,  where  they  had  been  neglect- 


(p)  16  and  17  Vict  c.  80,  }  5.  (r)  1686,  §  8 ;  Smith  y.  M'Aulay,  26 

(9)  1  and  2  Vict.  c.  119,  Sch.  B.  (App.     Nov.  1846,  9  D.  190. 
i).  («)  See  App.  Ixiz. 
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ed.(£)  So  important,  indeed,  is  the  rule  considered,  that  an 
objection  on  the  ground  of  non-compliance  with  it  cannot  be 
waived,  (tt) 

The  provisions  are — ^that  the  Sheriff  shall,  in  any  judgment 
proceeding  upon  proof,  distinctly  specify  the  several  facts 
material  to  the  case  which  he  finds  to  be  established  by  the 
proof,  and  that  he  shall  express  how  far  his  judgment  proceeds 
on  the  matter  of  fact  so  found,  or  on  the  matter  of  law,  and 
shall  state  the  several  points  of  law  which  he  means  to  decide. 

4.  Deoemituie:  Merits. — The  decemiture  varies  of  course 
with  the  circumstances  of  each  case.  It  must,  in  the  first  place, 
be  clear  and  precise.  Though  clerical  errors  may  be  corrected 
within  a  certain  short  time,(2;)  it  is  incompetent  after  judgment 
has  been  issued  to  make  material  amendments  ;(y)  and  if  it  be 
confused  and  vague,  there  is  no  means  of  curing  the  defects 
except  by  a  superior  judge  setting  the  judgijient  aside.  A  se- 
cond judgment  interpreting  the  first  would  be  incompetent. 

In  the  next  place,  the  decemiture  must  keep  within  the 
conclusions  of  the  action.  If  it  go  beyond  them — for  instance, 
by  giving  decree  for  a  larger  sum  than  that  concluded  for-— it 
may  be  set  aside.  In  circumstances  where  it  is  competent  to 
conclude  alternately  for  a  specified  sum,  or  for  such  other  sum 
as  maybe  found  due,  the  decree,  properly  speaking,  does  not  go 
beyond  the  summons  when  it  gives  more  than  the  specified 
sum.(2;) 

The  decree  must,  lastly,  dispose  of  the  whole  of  the  conclu- 
sions. There  are  three  modes  in  which  this  may  be  done : — (1) 
by  decerning  in  terms  of  them  (condemnator) ;  (2)  by  assoilzieing 
the  defender  from  them  when  he  is  to  be  discharged  altogether 

(()  GUuffow  Oas  Light  C<mpany  ▼.  (y)  CwOUU  ▼.  Burnt,  20  March  ISGi, 

OUugow  Working  Men's  ToUd  Ahdi-  24  D.  849.    In  the  Court  of  Session  « 

nence  Sodeiy,  11  June  1866,  4  liacph.  judgment  is  held  ss  issaed  when  it  has 

1041 .  heen  prononnced  from  the  Bench,  though 

(«)  Mekote  ▼.  Spaldtngp  25  Jane  1868,  it  may  not  have  been  signed. 

Joarnal  of  Jurisprudence,  vol.  zii,  p.  490.  (s)  SpoUimooods  v.  Bopkirk,  17  Nov. 

(x)  See  infra,  Art  6.  1868, 16  D.  69. 
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(absolvitor) ;  or  (3)  by  dismissing  them  when  the  Court  mean 
that  the  present  proceedings  have  failed,  but  that  no  opinion 
is  given  on  the  merits.  In  one  or  other  of  these  three  ways, 
the  whole  conclusions  must  be  exhausted.  The  technical  word 
decern  requires  to  be  used  in  some  part  of  the  decree,  in  order 
that  the  judgment  may  be  extracted.(a) 

5.  Deoeinituie  :  Expenses.— At  the  time  when  the  merits  of 
the  cause  are  disposed  of,  the  Sheriff  is  directed  to  determine 
the  matter  of  expenses  in  so  far  as  not  already  settled.(5)  If 
the  Sheriff  by  mistake  neglect  to  do  so,  the  omission  may  be 
supplied  before  extract.(c) 

6.  Oorreotion  of  Errors  in  Interloouton. — ^The  Statute  of  1853 
authorises  any  merely  clerical  error  in  a  judgment  to  be  cor- 
rected by  the  judge  who  pronounced  it,  at  any  time  before  the 
proceedings  are  transmitted  to  the  Judge  or  Court  of  Beview, 
not  being  later  than  seven  days  from  the  date  of  such  judg- 
ment.((Q  The  agent  therefore  should  examine  the  interlocutor 
at  once,  and  apply  for  the  rectification  of  any  clerical  error  that 
he  may  perceive.  If  such  errors  be  not  discovered  till  after  the 
prescribed  time,  and  the  judgment  be  a  final  one,  it  is  not  clear 
that  there  is  any  remedy  in  the  Sheriff-Court.  In  the  Court  of 
Session,  when  such  a  thing  occurs,  a  power  is  exercised  of 
bringing  back  the  process,  even  after  it  has  gone  to  be  ex- 
tracted, and  of  pronouncing  the  judgment  over  again,  but  it  is 
doubtful  whether  this  could  be  done  in  the  Sheriff-Court.  The 
Court  of  Session  did  it  even  in  a  case  where  the  error  (an  era- 
sure in  an  unessential  part)  was  so  small  there  could  be  no 
doubt  that  the  judgment  they  recalled  (and  pronounced  of  new) 
was  a  valid  standing  judgment.(e)  Had  the  Sheriff-Court 
possessed  any  such  power,  the  provision  in  the  Act  of  1853 
would  have  been  unnecessary. 

(a)  Infra,  as  to  Extracts.  (d)  16  and  17  Vict.  c.  80,  §  20. 

(6)  A.  S.  1889,  i  62.  («)  CadeU,  14  Jan.  1868, 16  D.  282. 

{€)  Ranken  y.  Kirhoood,  18  Not. 
1856, 18  D.  81. 
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Section  XI. — ^Of  Expenses. 


1.  Of  the  Right  to  ExptMe». 

2.  Awarding  Interim  Expeneet. 

3.  Awarding  Final  Ez^ntet. 

4.  Seaie  of  ExpenH9, 
6.  Modifying  flxperuee, 

6.  Taxation. 

7.  Accounts  of  or  againat,  teveral 

Pwrwert  or  D^mien, 


8.  Obfeetiont  to  Taxation. 

9.  Decree  for  Ezpentee  in  Agent's 

name. 

10.  Agent*9  right  to  continue  Action 

for  Expenses. 

11.  Agent's  Liability  for  Expenses. 

12.  Expense  of  Taxation  and  Decree. 


1.  Of  the  Bight  to  EzpenseB. — The  matter  of  expenses  is  in 
the  discretion  of  the  Court,  a  discretion  now  exercised  according 
to  well  fixed  principles.  Formerly,  expenses  were  a  penalty  of 
rash  litigation.  The  loser  was  not  liable  in  them  if  he  had 
litigated  in  good  faith,  and  had  done  no  more  than  was  requi- 
site to  protect  what  he  reasonably  believed  to  be  his  rights. 
The  rule  now  is,  that  a  loser,  with  whatever  good  faith,  or  on 
whatever  good  grounds  he  may  have  acted,  is  liable  in  ex- 
penses, because  by  his  litigation  the  successful  party  has  been 
put  to  expense  in  vindicating  or  defending  his  right ;  and  this 
rule  is  followed  with  great  rigidness  unless  some  strong  special 
reason  is  made  out  for  departing  from  it.(/)  It  is  questionable 
whether  this  principle  is  not  carried  out  too  strictly,  and 
whether  rules,  such  as  those  prevailing  in  the  English  Courts, 
which  would  deal  less  severely  with  the  defeated  party,  might 
not  be  more  equitable.  But  there  is  no  questioning  the  fact, 
that  the  matter  of  expenses  is  governed  in  Scotland  almost  ex- 
clusively by  the  decision  on  the  merits.  So  much  is  this  the 
case,  that  if  the  consideration  of  the  merits  of  the  case  be  with- 
drawn from  the  Court  by  a  compromise,  the  Court  will  refuse 
to  pronounce  any  decision  in  regard  to  the  expenses. (^) 

There  are  some  apparent  exceptions  to  the  general  rule  in 
regard  to  expenses,  which  are  little  else  than  the  application  of 
the  rule  to  details.     If  a  pursuer,  though  successful,  has  asked 

(/)  Kirkpatriek  ▼.  Irvine,  18  Jan.  Bell's  Appeal  Cases,  186 ;    Toihet  ▼. 

1848,  10  D.  367.    Beyersed  on  merits,  Borthwick,  23  Feb.  1849, 11  D.  694. 

bat  not  criticised  on  the  point  in  question  (y)  Dcbie  v.  M*FarUme,  17  June  1856, 

in  the  House  of  Lords,  2  Aug.  1850;  7  18  D.  1048. 
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originally  an  exorbitant  amount,  he  will  not  be  allowed  full 
expense8.(A)  This,  however,  does  not  apply  to  actions  of 
damages  in  which  a  random  sum  is  concluded  for.  There  the 
pursuer  gets  expenses  even  though  he  have  got  a  very  much 
smaller  sum  than  he  asked  for.(i)  In  actions  of  damages  for 
defamation,  the  pursuer  generally  gets  his  expenses,  even 
though  he  may  have  got  such  purely  nominal  damages  as  a 
farthing.  (A;) 

In  certain  cases  a  successful  pursuer  may  be  subjected  in 
expenses.  This  happens  when  he  gets  less  than  was  tendered 
to  him  before  the  action  was  raised,(Z)  or  while  it  was  proceed- 
ing.(n)  A  tender  cannot  be  taken  into  account  unless  it  in- 
clude the  expenses  incurred.  It  should  do  so  expressly,  but  it 
may  also  do  so  by  implication,  by  ofifering  a  sum  large  enough 
to  cover  both  them  and  the  sum  due.(o)  In  actions  of  damages 
for  defamation,  a  tender  to  be  available  must  be  accompanied 
by  a  full  retractation  .(p)  As  regards  the  interest  of  defenders, 
it  is  a  general  rule,  that  a  tender  is  of  no  avail  where  the 
pursuer  gets  more  than  is  tendered.(g) 

The  right  to  expenses  may  be  subjected  to  modification, 
where  a  party,  successful  on  the  whole,  has  not  been  successful 
in  making  out,  or  getting  free  from,  particular  claims.  Here 
the  strictly  accurate  (and  generally  inconvenient)  course  is  to 
find  each  party  entitled  to  his  expenses  in  so  far  as  he  hats  been 
successful  ;(r)  but  by  modifying  the  expenses  allowed  to  the 


(A)  SmOh  y.  Wed  of  SeoOand  Ex- 
ekange  InvatmeiU  Co.,  4  Dec.  1847, 10 
D.  214. 

(t)  OcMoway  v.  Madeeanej  4  Dec. 
I860,  38  Jurist,  48.  The  pursuer  asked 
X500  and  got  £15  damages  for  the  death 
of  ber  haaband,  occasioned  thioogh  de- 
fender's fault. 

{k)  B(u  y.  WLay,  20  Xoy.  1852,  15 
D.  30.  The  common  law  rule  has  been 
altered  by  statute  in  the  Court  of  Session. 
See  31  and  32  Vict.  c.  100,  §  40. 

(0  Bammy  y.  Souter,  19  March  1864, 
2  Macpb.  891. 


(n)  Imrie  y.  M'Whannelf  21  Jan. 
1847,  9  D.  522.  In  this  case  the  pursuer 
gets  expenses  to  the  date  of  the  tender, 
and  the  def^der  subsequently. 

(o)  AilehtBon  v.  Steven,  24  Xoy.  1864, 
8  Macpb.  81. 

{p)  FauBca  y.  Pari,  22  Dec.  1854, 17 
D.  247. 

{q)  Per  Lord  J.-C.  Inglis,  Webster  v. 
AUxander,  12  July  1869,  21  D.  1214. 

(r)  See  Stoppel  y.  Maelaren,  18  Dec. 
1850, 13  D.  345. 
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more  successful  party,  an  equally  equitable  result  may  be  at- 
tained with  sufficient  exactness.  And  the  expenses  may  also 
be  modified  where  the  successful  party  has  incurred  by  exces- 
sive litigation  more  expense  than  was  necessary  in  vindicating 
or  defending  his  right,  either  by  heaping  up  unnecessary  pro- 
ceedings ob  majorem  cautelamy  or  by  omitting  to  plead  the 
legal  ground  on  which  he  succeeded  until  expense  had  been 
incurred  in  discussing  other  grounds.(sj 

• 

2.  Awarding  Interim  Ezpenses. — Interim  awards  of  expenses 
are  made  when  it  is  thought  desirable  to  dispose  of  the  expense 
attending  any  particular  step  at  the  time  when  it  has  been 
occasioned.  Thus,  expense  occasioned  to  the  defender  by  the 
pursuer  having  found  it  necessary  to  amend  his  summons,(t)  or 
by  either  party  having  lodged  pleadings,  or  taken  steps,  not 
authorised  by  the  regulations  as  to  the  forms  of  proce8s,(tt) 
may  be  at  once  decerned  for.  In  the  Supreme  Court  it  is  the 
practice  to  award  the  expense  of  discussing  dilatory  defences 
at  once  against  the  party  who  has  failed ;  but  the  Begulations 
of  the  Sheriff-Court  do  not  direct  the  Sheriff  to  dispose  of  the 
matter  of  expenses  except  in  the  case  of  his  sustaining  the 
dilatory  defences  or  any  of  them,  and  are  indeed  so  worded  as 
to  imply  that  in  the  case  of  his  repelling  the  dilatory  defences, 
he  is  not  to  deal  with  the  expenses.(t;) 

When  interim  expenses  are  awarded,  there  is  a  small  point 
of  form  which  requires  a  moment's  notice.  If  the  interlocutor 
expressly  "  modify ''  a  specified  sum  as  the  expenses  in  ques- 
tion, there  is  an  end  to  that  matter ;  and  though  the  party  who 
has  got  these  expenses  be  ultimately  successful,  he  will  not  be 
allowed  to  claim  more  than  he  then  got,  even  on  showing  that 
the  sum  modified  was  really  insufficient  to  cover  the  expense 
which  was  incurred.  On  the  other  hand,  if  a  sum  be  awarded 
without  the  use  of  the  word  "  modify,"  it  is  regarded  as  a  sum 

(•)  Adam  ▼.  WaUon,  19  June  1829,         (u)  lUd.,  §  65. 
7  S.  775.  (o)  A.  S.  1839,  §  40. 

(I)  A.  S.  1839,  §  41. 
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awarded  to  account,  and  on  the  party  who  gets  it  being  ulti- 
mately successful,  he  will  then  get  any  additional  expense 
which  the  sum  awarded  may  have  been  insufficient  to  cover.(x) 

An  interim  award  of  expenses  is  generally  allowed  to  be 
extracted  at  once.  In  extreme  cases  the  Court  may  make  it  a 
condition  of  the  party  being  allowed  to  proceed  with  his  action, 
that  he  shall  first  pay  them. 

No  repetition  of  interim  expenses  is  claimable  at  the  end  of 
the  action.  The  party  who  gets  them  keeps  them,  and  cannot 
be  required  to  repay  them  on  being  ultimately  unsuccessful. 
Still  less  can  he  then  be  subjected  in  any  part  of  the  other 
party's  expenses  connected  with  the  proceeding  in  question. (y) 

8.  Awarding  I^inal  Ezpensee. — Final  expenses  are  awarded 
in  the  interlocutor  disposing  of  the  merits  of  the  cause.(z) 
They  may  be  awarded  though  they  are  not  concluded  for,(a) 
and  they  should  always  be  awarded  expressly,  for  it  is  held,  in 
contested  causes,  that  a  decree  in  terms  of  the  conclusions  of 
the  libel  does  not  include  expenses,  even  when  the  libel  con- 
cludes for  them.(&)  In  decrees  in  absence,  expenses  follow, 
when  concluded  for,  as  a  matter  of  course.  If  the  interlocutor 
disposing  of  the  merits  be  silent  as  to  expenses,  and  nothing 
be  done  to  supply  the  deficiency  before  the  case  is  brought  to 
an  end  by  extract,  it  will  be  held  that  the  Court  intended  to 
make  no  award  of  expenses;  and  neither  party  will  be  allowed 
to  re-open  the  question  in  any  future  proceeding.(c)  If  the 
party  who  has  been  awarded  expenses  extracts  the  principal 
decree  before  having  the  expenses  taxed  and  decerned  for,  he 
is  held  to  pass  from  his  right ;  for  by  extracting  the  decree  he 
baa  taken  his  whole  case  out  of  CouTt.(d) 

(x)  Ckmeron  ▼.  Muir,  13  Feb.  1861,  (6)  Toung  ▼.  Sinclair,  21  May  1796, 

33  J.  272,  And  23  D.  635 ;  Sbranford  v.  M.  10,053  ;  and  Wedem  Bank  v.  Bu- 

HurlH  and  Campne  AUom  Co.,  16  Feb.  ehanan,  28  Not.  1865,  4  Haq>b.  97. 

1861,  33  J.  221.  (e)  Clark  ▼.  Loob,  20  Jan.  1855, 17  D. 

(y)  A.  S.  1889,  §  108,  and  also  §  107.  306. 

(f )  Ante,  sect,  x,  art.  6,  p.  109.  (d)  Bothe$ay  ▼.  Mamitl,  17  Dec.  1789, 

<a)  Ante,  sect,  i,  art.  6,  p.  52.  M.  12,188. 

H 
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4.  Boale  of  ExpeaBes. — ^If  the  amount  sued  for  be  such  as 
could  have  been  sued  for  in  the  Small  Debt  Court,  the  pursuer 
will  not  be  allowed  higher  expenses  than  those  provided  for  in 
it,  unless  the  Sheriff  shall  be  of  opinion  that  the  action  was  one 
fit  to  be  brought  in  the  Ordinary  Court.(c)  If  the  action  is  of 
the  kind  suited  to  the  Ordinary  Court,  the  award  of  expenses 
is  either  a  general  award  of  expenses  as  they  may  be  taxed, 
or  an  award  containing  a  direction  to  tax  according  to  one 
of  the  three  scales  which  are  in  use.  The  first  scale  is  appli* 
cable  to  causes  where  the  amount  of  principal  and  past  interest 
concluded  for  does  not  exceed  £25 ;  the  second,  where  this 
amount  exceeds  that  sum  but  does  not  exceed  £100 ;  and  the 
third,  where  the  amount  exceeds  £100.  The  first  form  of 
award  requires  no  observation,  and  the  auditor  taxes  them  ac- 
cording to  the  scale  he  finds  to  be  applicable.  The  second 
form  is  used  when  the  Sheriff  thinks  that  the  scale  of  taxation 
ought  to  be  regulated  by  the  amount  decerned  for,  rather  than 
by  the  amount  concluded  for.(^)  If  a  direction  of  this  kind  be 
omitted  per  incuriamy  it  would  seem  competent  to  supply  the 
omission  before  taxation,  just  as  it  would  be  competent  to  sup- 
ply a  decemiture  for  expenses  omitted  per  incurtam.  There  is, 
moreover,  nothing  in  the  Act  of  Sederunt  to  make  it  imperative 
that  such  a  direction  should  be  contained  in  the  interlocutor 
awarding  expenses. 

5.  Modi^^g  Expenses. — The  circumstances  in  which  ex- 
penses should  be  modified  having  already  been  explained  in 
treating  of  the  right  to  expenses  (art.  1),  and  the  special  mean- 
ing attached  to  the  word  in  the  case  of  interim  expenses  having 
been  noticed  (art.  2),  there  is  not  much  further  to  be  said.  The 
finding  that  expenses  are  to  be  modified  must  be  contained  in 
the  interlocutor  awarding  them.  The  actual  modification  usu- 
ally takes  place  after  the  taxation.  It  may,  however,  be  con- 
tained in  the  original  interlocutor,  either  in  the  form  of  sajring 


(«)  1  Vict.  e.  41,  §  86  (App.  dx).  (g)  A.  S.  1  March  1861,  2  3  (App. 

ccxxxviii/. 
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that  the  expenses  shall  be  modified  to  a  certain  proportion  of 
the  taxed  expenses,  or  by  dispensing  with  the  taxation  and  fix- 
ing at  once  a  sum  as  the  expenses  due.  This  latter  course  is 
seldom  followed,  except  of  consent  of  both  parties,  when  the 
amount  is  small  and  they  are  anxious  to  have  an  end  of  it. 

6.  Taxation. — The  account  must  be  taxed  before  extract,(A) 
and  that  is  done  by  the  Auditor  of  Court  in  presence  of  the 
parties  or  their  agents.  The  party  entitled  to  the  expenses 
lodges  a  copy  of  his  account  in  process,  and  serves  another  upon 
the  opposite  party,  with  an  intimation  of  the  diet  fixed  by  the 
auditor  for  taxation.  It  does  not  appear  what  amount  of  no- 
tice is  requisite  for  this  meeting,  but  it  must  be  reasonable. 
The  rules  for  the  auditor's  guidance  will  be  found  in  the  Acts 
of  Sederunt  (i)  regulating  this  matter,  and  the  more  important 
only  can  be  noticed  here. 

The  auditor  disallows,  without  express  instruction,  the  ex- 
pense of  all  parts  or  branches  of  the  litigation  in  which  the 
party  has  been  unsuccessful,  or  which  have  been  occasioned  by 
his  own  fault. (A;)  For  example,  if  the  pursuer  have  had  to  re 
strict  the  conclusions  of  his  summons  before  getting  decree, 
the  expense  of  doing  that  will  not  be  held  to  fall  within  the 
general  expenses  to  which  he  may  have  been  found  entitled. 0 
The  Court  may,  however,  depart  from  the  rule  if  it  see  cause ; 
and  parties  have  been  found  entitled  to  the  expenses  of  ques- 
tions on  which  they  have  been  unsuccessful,  in  cases  where  it 
has  been  considered  that  they  should  not  have  been  raised  by 
the  opposite  party  .(n) 

There  are  certain  matters  connected  with  accounts  of  ex- 


(A)  A.  S.  1839,  i  105.  (n)  Cutten  v.  Smeal,  8  March  1855, 17 

(•)  A.   S.  10  July  1889,  JJ  105-9  D.  636,  where  it  was  held  that  a  defen- 

(App.  lix);  and  1  March  1861  (App.  der,  who  knew  that  the  pursuer  had 

ccxxxrii).  written  evidence  of  the  debt,  ought  not 

(ft)  A.  S.  1839,  §  107.  to  have  pleaded  prescription.    In  regard 

(0  Fimister  v.  Milne,  24  May  1860,  to  the  particular  implication  here  made, 

22  D.  1100.  see  Laments  Trs,  y.  Merryr  19  June 

1863,  1  Macph.  940. 

H  2 
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penses  which  are  reserved  for  the  SheriflTs  decision.  ThuB, 
copies  of  documents  made  for  the  agent's  use  at  a  debate  are 
to  be  allowed  only  in  so  far  as  the  Sheriff  thinks  necessary  ;(o) 
and  charges  for  papers  (according  to  length)  or  for  attending 
proofs  (according  to  time)  are  to  be  reduced  where  the  Sheriff 
thinks  that  the  length  or  time  occupied  was  excessive.  When 
objections  founded  on  these  rules  are  first  made  before  the 
auditor,  he  should  not  dispose  of  them  himself,  but  should 
specially  notice  them  in  his  report. 

Outlay  is  not  admitted  unless  it  be  duly  vouched  and  suf- 
ficient receipts  be  produced  to  the  auditor.  Certain  kinds  of 
outlay  are  specially  alluded  to  in  the  Acts  of  Sederunt,  but 
there  is  no  ground  for  supposing  that  it  was  intended  that 
those  kinds  should  be  all  that  should  be  allowed.  On  the  con- 
trary, it  would  appear  that  there  is  nothing  to  prevent  all  just 
and  necessary  outlay  to  which  a  successful  party  has  been  put 
in  conducting  his  cause  from  being  charged.  The  rule  saying 
that  no  other  or  higher  fee^  than  those  contained  in  the  table 
are  to  be  allowed,  does  not  apply  to  cu^y ;  and  very  properly 
so,  because  it  is  impossible  to  foresee  what  outlay  may  be  re- 
quired. To  give  an  example  of  how  injuriously  it  would  ope- 
rate to  disallow  outlay  not  specially  alluded  to,  the  case  of  wit- 
nesses preparing  themselves  to  give  evidence  may  be  taken. 
Where  work  has  been  done,  and  a  question  arises  as  to  its  suf- 
ficiency, the  evidence  of  practical  witnesses  would  be  of  no  use 
unless  they  had  seen  it,  and  if  it  is  at  a  distance,  they  must  go 
and  examine  it  before  coming  to  the  Court.  But  expense  in- 
curred for  this  is  not  specially  mentioned,  and  though  so  in- 
dispensable that  a  party  who  neglected  it  would  lose  his  action, 
it  could  not  be  allowed  if  the  table  were  read  as  enumerative  of 
the  kinds  of  permissible  outlay.(j9) 

The  fees  payable  to  the  Sheriff-Clerk,  as  the  fees  of  Court, 
form  part  of  the  recoverable  outlay.     Those  fees  are  fixed  by 

(o)  Sometimes  the  Sheriff's  opinion  is     special  provisions  for  the  sUowanoe  of 
asked  before  the  copies  are  made.  such  expense,  A.S.  10  July  1S44;  Sto6o 

(j>)  In  the  Court  of  Session  there  are     ▼.  Brmoiit  21  June  18G6,  8  Macph.  980. 
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the  SheriflF-Court  Act  of  1838,  (g)  for  all  SherifF-Clerks  ap- 
pointed subsequent  to  its  date ;  and  for  all  other  Sheriff-Clerks, 
are  fixed  by  special  tables.  Fees  to  counsel  are  not  allowed 
anless  the  Sheriff  shall  have  either  authorised  or  subsequently 
approved  of  their  employment.  Though  both  parties  should  em- 
ploy counsel,  this  authority  or  approval  is  necessary,  and  care 
must  be  taken  to  procure  it  before  the  case  is  appealed  from  the 
Sherifif-Court,  because,  if  it  have  not  been  asked  for,  the  omis- 
sion cannot  be  supplied  in  the  Higher  Court,  and  the  charge 
will  be  disallowed.(r)  No  other  or  higher  fees  are  allowed 
than  those  set  forth  in  the  table.  This  rule  is  strictly  enforced. 
As  already  pointed  out,  it  does  not  apply  to  outlay  as  dis- 
tinguished from  professional  charges. 

The  last  rule  which  it  is  of  consequence  to  notice  specially 
is,  that  the  auditor  not  only  cuts  off  irregular  or  over  stated 
charges,  but  adds  omitted  charges,  and  increases  understated 
charges,  to  their  proper  amount.  This  rule  is  founded  on  equity. 
By  applying  it,  the  audit  may  have  the  effect  of  increasing  the 
account  to  an  amount  larger  than  that  at  which  it  was  ren- 
dered.(«) 

7.  Accounts  against  several  FuiBuers  or  Defenders. — Where 
there  are  several  pursuers,  as  they  must  have  a  joint  interest,  so 
they  must  unite  in  employing  one  agent«  If  they  do  not,  that 
is  their  own  affair,  and  the  expense  of  employing  more  than 
one  agent  is  not  allowed  against  the  defender.  Where  there 
are  several  defenders  having  the  same  interest,  they  cannot 
recover  the  expense  of  employing  more  than  one  agent.  If 
they  cannot  agree  upon  one  that  is  their  misfortune,  and  though 
they  should  be  successful  they  will  only  recover  from  the  pur- 
suer the  expense  of  a  consultation  at  the  commencement  of  the 
action,  and  of  a  joint  defence  thereafter.(f)    On  the  other  hand. 


(q)  land  2  Vict.,  c.  119,  §  28,  and  («)  Beeve  ▼.  Dykes,  21  May  1829, 7  S. 

schednle  (App.  xzz  and  xxxvi).  S82. 

(r)  Hunt  T.  Buiheiford,  20  Jan.  1855,  (<)  Edinburgh  and  Gkugaw  Satbeay 

17  D.  306.  Co.  f.  Arthur,  24  Feb.  1868,  20  D.  677. 
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if  they  be  uDBUcceBsful,  the  pursuer  will  be  entitled  to  payment 
from  them  of  the  additional  expense  which  their  employment 
of*  separate  agents  has  occasioned  to  him.  Where  several  de- 
fenders have  separate  or  conflicting  interests,  they  may  employ 
separate  agents,  and  each  will  recover  his  expenses  from  the 
pursuer.  If,  however,  they  do  employ  one  agent,  that  agent 
will  not  be  allowed,  on  gaining  the  case,  to  charge  more  than 
once  for  what  was  for  the  common  good  of  the  defenders,  to- 
gether with  the  additional  cost  occasioned  by  the  defenders  be- 
ing more  than  one  in  number.(ti) 

Where  there  are  several  defenders,  each  pursued  for  a  dif- 
ferent debt  (in  the  manner  still  competent  though  little  prac- 
tised), full  charges  for  writings  are  allowed  only  for  the  highest 
of  the  sums  sued  for,  and  one-fourth  of  the  ordinary  fees  is 
allowed  on  each  of  the  other  sums.  The  whole  amount  is  then 
apportioned  among  the  different  defenders  according  to  the 
debts  for  which  they  are  respectively  8ued.(v) 

8.  OIijjeotionB  to  Taxation. — On  concluding  the  taxation,  the 
auditor  makes  a  report  (at  the  end  of  the  account)  stating  the 
sum  at  which  he  has  taxed  the  account,  as  well  as  any  special 
matters  which  he  thinks  it  necessary  to  bring  before  the  Court. 
Within  forty-eight  hours  after  the  taxation  it  is  competent  for 
either  party  to  lodge  objections  to  it.  These  objections  must 
be  stated  specifically.  The  Act  of  Sederunt  of  1839  (§  109) 
directs  the  Sheriff  to  dispose  of  them,  either  with  or  without 
answers.  Oral  argument  was  not  in  use  at  the  time  of  the  Act 
of  Sederunt ;  and  though  there  is  a  subsequent  regulation  which 
prevents  the  ordering  of  answers,(a;)  there  is  no  regulation 
directing  the  Sheriff  to  order  argument  on  such  a  matter,  and 
he  would,  therefore,  not  do  so  unless  he  deemed  it  necessary. 

9.  Decree  for  Expenses ; — ^in  Agent's  Name. — If  no  objections 
are  lodged  to  the  auditor's  report,  decree  for  expenses  passes  as 

(t<)  GreenhiU  y.  QladtUmey  7  June        (r)  A.  B.  1  March  1861,  §  10. 
1881,  28  D.  1006.  («)  16  and  17  Vict,  c  80,  §  12. 
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a  matter  of  course  on  the  party  entitled  to  them  enrolling  the 
caae  for  that  purpose.  It  is  competent  for  the  Sheriff  (if  he  see 
cause),  on  the  application  of  the  agent  who  conducted  the  suit, 
to  allow  the  decree  for  expenses  to  go  out  and  be  extracted  in 
name  of  such  agent. (y)  The  effect  of  this  is  to  make  the  expenses 
payable  to  the  agent,  and  not  to  the  party.  It  is  frequently 
done  with  the  view  of  avoiding  claims  of  compensation  which 
the  losing  can  make  against  the  successful  party,  but  cannot 
make  against  his  agent.(2)  An  agent  taking  decree  in  his  own 
name,  and  getting  payment,  has  to  remember  that  if  the  decree 
be  recalled, at  a  subsequent  stage  of  the  litigation  he  will  be 
peisonaUy  liable  in  repayment.(a) 

10.  Agent's  right  to  oontinne  Action  for  Expenses. — ^After  an 
interlocutor  has  been  pronounced,  either  expressly  or  virtually 
deciding  the  question  of  expenses,  the  parties  cannot  enter  into 
a  compromise  in  such  a  way  as  to  deprive  the  successful  agent 
of  his  right  to  recover  expenses.(&)  If  they  make  any  such 
compromise,  the  agent  is  nevertheless  entitled  to  sist  himself 
as  a  party,  and  to  take  up  the  cause  and  cariy  it  on  to  the 
effect  of  getting  decree  for  his  expenses.  In  doing  this,  he 
takes  the  risk  of  the  interlocutor  finding  expenses  (if  it  is  not 
final)  being  reverBed.(c)  In  general,  however,  the  Court  will 
not  allow  an  agent  to  go  on  for  expenses  unless  the  inter- 
locutor finding  them  due  was  final  at  the  time  of  the  compro- 
mise. Where  no  interlocutor  either  virtually  or  expressly 
finding  expenses  due  has  been  pronounced,  there  will  be  great 
difficulty  in  allowing  the  case  to  be  carried  on.  To  entitle  an 
agent  to  do  so,  he  must  aver  collusion  between  his  client  and 
the  opposite  party,  if  not  also  that  his  own  client  is  unable  to 
pay,  and  even  then  the  Court  will  perhaps  not  permit  him.((;{) 

(y)  A.  S.  1839,  §  106  (App.  lix).  Maegregor  y.  MarUn,  12  March  1867 

(s)  MiOer  v.  GeiU,  22  June  1848,  10  5  Macph.  583. 

D.  1384.  (e)  HamUUrn  y.  Diaum,  9  Jaly  1824, 

(a)  Oonnodb  ▼.  Tod,  8  June  1845,  7  8  S.  242. 

D.  812.  {d)  Murray  y.  Kyd,  14  Feb.  1862, 14 

(5)  WLean  y.  AuchinvoU,  29  June  D.  501. 
1824,  8  S.  190,  and  cases  there  dted; 
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11.  Agent's  Liability  for  Expenses. — ^An  agent  may  render 
himself  personally  liable  in  expenses  either  by  conducting  a 
case  without  authority  or  by  occasioning  expense  by  his  own 
fault  or  negligence.  Agents  therefore  require  to  be  careful  as 
to  the  authority  under  which  they  conduct  cases.(e)  They 
must  be  specially  careful  how  they  deal  with  lunatics,  and 
others  incapable  of  giving  legal  consent.  An  agent  was  found 
liable  in  expenses  when  he  had  opposed,  at  the  request  of  a 
person  alleged  to  be  imbecile,  measures  taken  to  have  his  pro- 
perty put  under  guardianship.(^)  Cases  in  which  an  agent  has 
been  found  personally  liable  on  the  ground  of  carelessness,  are 
of  course  all  special.  One  case  may  be  mentioned,  that  of  an 
agent  who  made  a  mistake  in  intimating  the  hour  of  an  exa- 
mination, in  consequence  of  which  certain  parties  were  not  pre- 
sent and  a  decree  was  pronounced  in  their  absence.(A) 

12.  Expense  of  Taxation  and  Decree. — ^As  a  general  rule,  the 
party  liable  for  the  account  pays  the  expense  of  taxation.  If 
the  amount  struck  off  be  excessive,  the  expense  of  taxing  may 
however  be  laid  on  the  party  entitled  to  the  account.  There  is 
no  rule  as  to  fixing  the  amount  which  mtist  be  struck  off  before 
this  is  done,  but  the  understood  practice  in  the  Court  of  Session 
is,  that  the  losing  party  pays  the  expense  of  taxing  unless  a 
fifth  or  thereby  of  the  amount  of  the  account  is  struck  off.(«) 
In  England  the  rule  is,  that  the  creditor  pays  the  cost  of  taxing 
if  more  than  a  sixth  of  the  bill  be  taxed  off.(A;) 

The  cost  of  obtaining  the  approval  of  the  auditor's  report 
and  the  decree  for  expenses  is  also  paid  by  the  losing  party. 
Where  he  desires  to  avoid  this,  he  must  tender  the  amount  of 
the  expenses  incurred  previously .0    This  tender  must  include 

(«)  Philip  ▼.  Gordon,  5  Dec.  1848,  (i)  See  Cameron  ▼.  Chapmatif  18  Not. 

11  D.  175.  1868, 14  S.  24 ;  and  Hogg  r.  BaVour, 

(g)  M'CJaU  v.  Sharp,  81  Jan.  1862, 24  11  Feb.  1836, 18  S.  461. 

D.  898.  (k)  Patenon'8  Compendimn  of  English 

(A)  M'Keehni€  t.  EaOiday,  28  Feb.  and  Scotch  Law,  2d  ed.,  sec.  1222. 

1866, 18  D.  669.  (2)  AUan  ▼.  ^Ban'<  TrvM€e$,  1  Jnly 

1861, 18  D.  1270. 
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the  expense  of  extracting  the  principal  decree,  as  the  successful 
party  is  entitled  to  have  an  extract^  even  though  his  expenses 
he  paid.(n) 


Chaptkr  III. 
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SECTIONS 


I.  The  Poob's  Roll. 
II.  SxouBiTiss  fob  thb  Sum  Sukd 

VOB,  OB  FOB  THE  EXFBNBBS. 
III.    SiSTINO       OB      CaLLIKO      NeW 

Pabtiks. 
IV.  Amending  ob  ^visq  to  the 
Pleadings. 


V.  Abandoning,  Conjoining, 

SiSTiNo  Actions. 
VI.  Occasional    Proceedings 

«  THE  WAT  OF  PbOOF. 

VII.  Remedies  against  delay. 
VIII.  Intebim  Dbcbees. 
IX.  Judicial  Refebencbs. 
X.  The  Refebenob  to  Oath. 


OB 


in 


Hitherto  we  have  supposed  the  steps  of  the  process  to  follow 
each  other  in  the  order  of  time,  and  in  their  usual  or  normal 
course.  There  are,  in  addition  to  those  steps,  a  numher  of 
other  proceedings  which  may  he  taken  at  any  time  that  the 
necessity  for  them  arises.  These  we  propose  now  to  consider, 
grouping  them,  as  satisfactorily  as  their  varied  description  may 
permit,  according  to  the  nature  of  the  result  sought  to  he  at- 
tained. 


Section  I. — Of  the  Poor's  Boll. 


1.  AeU  Ttgulating  the  Poor's  RolL 

2.  The  Poor's  Affentt. 

3.  Who  entiUed  to  benefit  of  Poor's 

RoU, 

4.  Mode  of  Admission  to  Poor's  Boll. 
6.  Certificate  of  Poverty. 


6.  Petition  for  Admission. 

7.  Remit  to  Poor's  Agents  and  In- 

quiry. 

8.  Report  by  Poor's  Agents. 

9.  Effect  of  Admission. 

10.  Striking  Party  off  Poor's  Roll. 


1.  Acts  Begolating  the  Poor's  Boll. — ^An  ancient  Act  of  Par- 
liament considerately  provides  for  the  appointment  of  advisers 


(»)  8eoU  ▼.  ^01^  British  Railway,  28  Feb.  1860,  22  D.  922. 
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to  act  gratuitously  on  behalf  of  persons  who  are  too  poor  to  be 
able  to  conduct  causes  at  their  own  costB.(a)  This  Act  is  in 
force ;  and  the  detailed  regulations  necessary  for  carrying  it 
into  effect  in  as  far  as  regards  the  Sheriff-Courts  are  now  con- 
tained in  the  Act  of  Sederunt  of  1839.(5)  In  the  Court  of 
Session  the  matter  is  regulated  by  various  Acts  of  Sederunt,(c) 
and  as  most  of  the  cases  in  the  books  have  been  decided  with 
reference  to  them,  it  is  necessary  to  keep  in  view  that  they  are 
much  more  complicated  than  the  Sheriff-Court  regulations.(<i) 

2.  The  Poor's  Agents.— The  Act  of  Sederunt  (§134)  directs 
the  procurators  annually  to  appoint  one  or  more  of  their  num- 
ber to  act  as  procurators  for  the  poor.  This  appointment  has 
to  be  approved  of  by  the  Sheriff;  but  it  is  not  intended  that  he 
should  make  such  an  arbitrary  exercise  of  his  power  as  would 
place  the  appointment  to  any  extent  in  his  hands.  He  must 
approve,  or  have  good  reason  for  declining  to  approve,  (e)  A 
poor's  agent  holds  his  unremunerative  office  for  a  year,  and 
after  its  lapse  continues  to  act  to  the  final  issue  of  such  causes 
as  may  have  been  assigned  to  him  in  the  course  of  it.  It 
is  matter  of  regulation  (§  135)  that  only  an  appointed  poor's 
agent  shall  act  on  behalf  of  a  litigant  who  sues  on  or  is  sued  in 
/(yrrna  pauperis.  The  poor's  agents  are  not  expected  to  give 
their  clients  more  than  the  benefit  of  their  professional  services. 
It  is  therefore  (§  136)  in  the  power  of  the  Sheriff,  on  cause 
shown,  to  relieve  a  poor's  agent  from  the  ordinary  liability 
of  a  procurator  to  pay  the  expenses  of  witnesses  whom  he  has 
caused  to  be  cited. 

8.  Who  Entitled  to  Benefit  of  Poor's  BoU.— The  persons  en- 

(a)  1424,  c.  45.  found  in  Chap.  13  of  DnncaD's  Parochial 

(5)  A.  S.  10  July  1889,  §§  184-186  Eodenastical  Law. 

(App.  Iziv).  (e)  Colquhoun  ▼.  Paienon,  8  Karch 

(«)  A.  S.  10  Ang.  1784, 11  July  1800,  1850,  12  D.  861.    In  this  case  it  was 

16  June  1819,  and  21  Dee.  1842.  held  a  good  reason  for  di8i4>proTing  that 

(i)  A  oomprehensiye  treatise  on  the  the  person  appointed  poor's  agent  resided 

poor's  roll  of  the  Coart  of  Session  will  he  twenty  miles  from  the  Coart. 
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titled  to  the  benefit  of  the  services  of  the  poor's  agent  are  de- 
scribed in  the  regulations  as  persons  who  are  '^  not  possessed 
of  funds  for  paying  the  expense ''  of  suing  or  defending  the 
action.  This  description  is  a  pretty  wide  one,  and  it  was  per- 
haps difficult  to  make  it  more  specific.  The  question  whether 
an  individual  falls  within  it,  depends  partly  on  his  circum- 
stances and  partly  on  the  nature  of  the  action  in  prospect.  It 
is  an  error  to  suppose  that  the  poor's  roll  is  intended  for  all 
persons  in  the  lower  ranks  of  life.  It  is  meant  only  for  those 
who,  in  consequence  of  poverty,  are  not  able  to  meet  the  ex- 
pense of  litigation.  It  is  not  enough  that  it  be  inconvenient 
for  a  person  to  meet  such  expenses.  The  person  must  be  in 
such  circumstances  that  it  would  amount  to  something  like  a 
denial  of  justice  if  he  were  not  allowed  to  have  the  benefit  of 
the  poor's  roll.(<7) 

4.  Mode  of  AdmisBion  to  Fooi^b  Boll. — ^A  person  desirous  of 
obtaining  the  benefit  of  the  poor's  roll  gets  a  certificate,  in  the 
way  mentioned  in  the  following  article,  that  he  is  not  possessed 
of  funds  for  paying  the  expense  of  the  action.  He  then  ap- 
plies by  a  petition,  which  the  Sheriff  remits  to  the  procurators 
for  the  poor,  who  hear  parties  and  report  whether,  in  their 
opinion,  the  petitioner  has  a  "jftrobabilis  causa  litigandiy  On 
considering  this  report  the  Sheriff  disposes  summarily  of  the 
petition.  (A) 

5.  Oertifioate  of  Poverty. — The  certificate  of  poverty  may  be 
granted  either  by  the  minister  of  the  applicant's  parish ;  by  the 
heritor  on  whose  lands  he  resides;  or  by  two  elders.  The 
minister  may  be  that  of  either  of  the  civil  or  of  the  quoad  sacra 
parish -,(t)«  and  the  minister  of  the  latter  is  to  be  preferred  as 
being  more  Ukely  to  know  the  circumstances.    The  certificate 


(y)  See  WaXker  ▼.   Brown,  3  Feb.         (h)  A.  8.  }  186  (App.  Ixiv). 
1860,  22  D.  679,  the  cases  there  died,         (f)  Uurrie  Y.  McDonald,   24   Dec. 
aod  the  Digest  of  Cases,  voce  Poor's  Roll.      1853, 16  D.  325. 
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cannot  be  granted  by  a  dissenting  mini8ter.(A;)  It  is  to  be  in- 
ferred, though  it  is  not  said,  that  the  elders  are  to  be  of  the 
parish  where  the  applicant  resides.  It  is  enough  if  they  be 
acting  elders  without  inquiring  too  minutely  whether  they  have 
been  ordained.(Z) 

The  terms  of  the  certificate  of  poverty  should  be  that  it 
consists  with  the  personal  knowledge  of  those  who  grant  it 
that  the  person  prosecuted,  or  who  means  to  bring  the  action, 
is  not  possessed  of  funds  for  paying  the  expense  thereof.  The 
person  applied  to  is  not  at  liberty  to  refuse  a  certificate  because 
he  is  unable  to  give  one  in  the  required  terms :  in  that  case  he 
must  give  one  setting  forth  what  are  the  circumstances  of  the 
applicant  to  the  best  of  his  knowledge  and  belief.(n)  The 
person  applied  to  has  no  right  to  take  into  consideration  the 
merits  of  the  proposed  action  or  defence,  or  to  consider  whether 
the  applicant  ought  or  ought  not  to  proceed  with  the  case. 
If  he  altogether  refuse  a  certificate,  he  may  be  cited  before 
the  Sherifi*  to  give  evidence  as  to  the  applicant's  circum- 
stances ;(o)  and  in  extreme  cases  he  may  even  be  subjected  in 
the  expenses  which  his  non-fulfilment  of  the  duties  imposed 
by  the  Act  of  Sederunt  have  occa6ioned.(/7) 

When  the  case  occurs  of  none  of  the  specified  persons  being 
in  a  position  to  issue  a  certificate,  equivalents  may  be  admitted. 
The  Court  of  Session  have  held  the  fact  of  the  party  being  in 
receipt  of  permanent  poor  relief  to  be  sufficient  evidence  of 
poverty,  (g)  In  other  cases  they  have  remitted  to  the  Sheriff  (r) 
to  inquire ;  and  in  a  recent  case  they  remitted  to  a  Justice  of 
Peace  resident  in  the  parish.(«) 


{h)  E^nuUme,  11  Feb.  1836, 14  S.         (p)  Morris  t.  Greig,  10  July  1835, 13 

463.  B.  1092. 

(0  Macimyn,  17  Feb.  1830,  8  8.         {q)  Muir,  6  Feb.  1849, 11  D.  617. 
549;  jIBt.  CD,  26  Not.  1833,12  8.         (r)  T%om«m,  21JaiL  1829,  7  8.  301 ; 

127.  A  B,  20  Jan.  1831, 9  8.  808 ;  il  B,  30 

(n)  See  cmcb  quoted  in  next  note,  and  June  1836, 14  8. 1040. 
Viekaon,  15  Jan.  1852, 14  D.  330.  {$)  BUteart,  8  Dec.  1853, 16  D.  164. 

(o)  OUu$,  7  March  1833, 11  8.  643: 
Smith,  8  July  1834, 12  8. 890. 
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6.  Petition  for  Admisflion. — The  petition  for  admission  sets 
forth  what  is  the  nature  of  the  action  to  be  sued  or  defended, (^) 
and  craves  admission  to  the  poor's  roll.  Where  the  applicant 
is  a  pupil,  or  under  guardianship,  the  application  must  be  made 
with  consent  of  the  tutor  or  curator,  if  [there  be  any.  If  there 
be  none,  the  Court  will  first  of  all  appoint  a  tutor  (u)  or  cura- 
tor (v)  €id  litem,  as  the  case  may  be,  and  will  then  deal  with  the 
petition. 

If  the  certificate  accompanying  the  petition  be  in  the  re- 
quisite terms,  the  Sheriff  will  at  once  remit  to  the  procurators 
for  the  poor.  If  the  certificate  be  special,  the  Sheriff  wiU  have 
to  determine  whether  the  circumstances  are  such  as  to  entitle 
the  applicant  to  admission  ;  and  to  enable  him  to  do  this,  he 
may  (if  necessary)  order  farther  inquiry.  If  the  petition  be 
presented  without  a  certificate,  the  reasons  for  its  absence  must 
be  stated ;  and  if  they  are  sufficient,  the  Sheriff  will  take  some 
such  means  as  those  taken  in  the  Court  of  Session  for  ascer- 
taining the  applicant's  circumstances. 

7.  Bemit  to  Poor's  Agents,  and  Inquiry. — The  procurators  for 
the  poor  appoint  intimation  of  the  petition  to  be  made  to  the 
opposite  party.(a5)  This  is  given  by  an  officer  of  Court.  After 
hearing  parties,  and  inquiring  into  the  case,  they  report  their 
opinion  whether  the  petitioner  has  a  probahUis  causa  litigandi. 
This  is  the  only  matter  which  the  Act  of  Sederunt  directs  them 
to  take  up;  but  if  the  respondent  impugn  the  certificate  of 
poverty,  it  does  not  appear  incompetent  for  them  at  the  same 
time  to  inquire  into  and  report  on  the  grounds  on  which  that 
is  done.  T&is  course  is  taken  in  the  Court  of  Session,  and  it 
is  convenient. 

8.  Beporti — On  considering  the  report  of  the  procurators  for 
the  poor,  the  Sheriff  either  grants  or  refuses  the  benefit  of  the 

(()  Dtmean,  28th  Jan.  1846, 8  D.  411.         (t>)  Berniie,  28  June  1851, 13  D.  1257. 

(tt)  Dacidton,  23  Deo.  1866, 4  Maq>h.         {,x)  A.  8.  }  136. 
276. 
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poor's  rolL(y)  The  Sheriff  has  too  power  to  review  the  decision 
of  the  procurators  when  they  report  either  affirmatively  or  ne- 
gatively on  the  prohabilia  cati8a,{z)  If,  however,  they  differ  in 
opinion,  it  will  be  for  the  Sheriff  to  decide.  The  presenting  of 
this  report  forms  the  last  stage  at  which  the  respondent  can 
bring  forward  an  objection  on  the  ground  of  the  applicant  not 
being  sufficiently  poor,  for  after  the  petitioner  is  admitted  the 
objection  is  not  renewable  during  the  course  of  the  litigation, 
unless  there  be  some  change  of  circumstances. 


9.  Effect  of  Admission. — A  person  admitted  to  the  poor's 
roll  is  not  liable  in  payment  of  any  of  the  dues  of  the  Court,  or 
fees  to  the  procurator,  or  to  the  sheriff-officer  who  have  acted  for 
him,  except  actual  outlay,  unless  expenses  shall  be  awarded  and 
recovered  in  the  process.(a)  A  change  of  circumstances  may 
however  render  him  liable  in  expenses  to  his  agent  and  the 
officer.  If  the  agent  recover  money  in  the  course  of  the  pro- 
cess he  may  deduct  his  expenses  from  it.  This  he  does  in  such 
circumstances  whether  the  pauper  has  or  has  not  been  found 
entitled  to  expenses  from  his  opponent.(()  In  general,  when  a 
pauper  succeeds,  the  opposite  party  should  be  found  liable  in 
expenses,  and  it  is  expressly  directed  that  this  shall  be  done  by 
the  Act  of  1424.(c)  When  a  pauper  lost,  it  was  the  practice  at 
one  time  not  to  find  him  liable  in  expenses  to  the  opposite  party, 
but  this  practice  has  been  given  up*  and  a  pauper  is  now  found 
liable  in  expenses  to  an  opponent  in  the  same  way  as  another 
party  would  be,  and  the  opponent  is  allowed  to  recover  them  as 
he  best  can.     This  holds  good  with  respect  to  expenses  found 


(y)  A.  S.  §  185. 

(»)  A  B  r.  C  D,  19  Nov.  1838,  12 
S.  58 ;  Irvine,  22  Dec  1842,  5  D.  372. 

(a)  A.  S.  1839,  §  135. 

There  is  no  regulation  in  the  Sheriff- 
Coart  requiring  the  wordpoor  to  be  afiBzed 
to  the  pauper's  name  in  the  titles  of  plead- 
ings, bat  it  is  advisable  to  do  so,  that  the 
clerk  may  know  how  to  deal  with  the 
matter  of  fees. 


(6)  Taylor  v.  Barr,  11  March  1841 
8  D.  892. 

{c)  1424,  c.  45.  When  expenses 
generally  are  awarded  to  a  pauper,  the 
expenses  of  putting  him  on  the  poor's 
roll  are  not  included.  This  rule  is  ex- 
pr^j  laid  down  for  the  Supreme  Court 
(A.  S.  21  Dec.  1842,  §  15),  and  the  ex- 
ample is  followed  in  the  Sheriff-Court. 
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due  by  tnterim  as  well  as  by  final  decrees.  Thus  a  pauper  is 
not  reponed  against  a  decree  in  absence  or  by  default  on  more 
favourable  terms  than  any  other  party  .(J) 

10.  Striking  Party  off  Foor's  Boll.— The  Sheriff  may  at  any 
time,  when  he  sees  cause,  deprive  a  party  of  the  benefit  of  the 
poor's  roll.  This  power  he  may  exercise  when  an  end  has  come 
either  to  the  prohabilis  caiisa  or  to  the  poverty.  Thus,  where  a 
tender,  prima  facie  sufiBcient,  was  made  in  an  action  of  dam- 
ageS)  the  pauper  who  refused  was  struck  off  the  roll.(e)  In 
like  manner,  a  pauper  would  be  struck  off  the  roll  on  an  acces- 
sion of  wealth  removing  him  from  the  class  for  which  it  is  in- 
tended. The  power  to  remove  is  given  in  terms  wide  enough 
to  meet  any  emergency,  and  would  apply  to  such  a  case  as  that 
of  a  pauper  who  abused  his  privilege  by  carrying  on  a  litigation 
in  an  unnecessarily  vexatious  manner.(^) 

(<l)  Ord  ▼.  Ordf  12  Nov.  1861,  24  D.  Court  as  conclosive  Id  exercising  the  dis- 
25  (case  in  Court  of  Session),  where  the  cretion  allowed  to  him  in  dealing  with  ex- 
matter  is  regulated  by  special  Act  of  penses. 

Sederunt.      In  the  absence  of  express  (e)  A  B  y.  Fraser,  8  July  1836, 14 

provisioDS  it  is  presumed  that  a  Sheriff  S.  1114. 
will  hold  the  example  of  the  Supreme         {g)  A.  S.  1839,  §  135  (  App.  Ixiv). 
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Section  II. — Of  obtaining  Security  for  the  Sum  sued  for, 

OR  for  Expenses. 


arrestment  in  becuritt. 

1.  Warrant  of  Arrettment  on  de- 

pendence. 

2.  Time  for  Arrestment. 

8.  Against  whom  Arrestment  served. 

4.  What  Arrestable. 

6.  Return  of  Arrestment. 

6.  Taking  off  Arrestments. 

7.  Breach  of  Arrestment. 

8.  Prescription  of  Arrestments. 


9. 


CONSiaNATION. 

When  Consignation  mag  be  or- 
dered. 

10.  Effect  of  Consignation. 

11.  Custodgand  Register  of  Consigned 

Money. 


CAUTION  FOR  EXPENSES. 

12.  Discretion  to  order  C€tution. 
18.  Pursuer  divested  of  Property  and 

of  Interest  in  Suit. 
14.  Pursuer  not  divested  of  Interest 

in  Suit. 
16.  C<ue  of  a  Defender. 

16.  Amount  of  Caution. 

17.  When  Caution  to  be  Renewed. 

MANDATORIES. 

18.  When  Mandatory  required. 

19.  Equivalents  not  admitted. 

20.  Want  of  must  be  pleaded. 

21.  How  Mandatory  sisted. 

22.  Sufficiency  of  Mandatory. 
28.  Liabilities  and  Rights. 
24.  Withdrawal  of  Mandatory. 


The  pursuer  only  is  concerned  with  getting  security  that  the 
defender  will  be  able  to  meet  thQ  debt  if  decree  is  given  against 
him.  There  are  two  ways  in  which  he  may  get  this  security, 
one,  of  pretty  extensive  applicability — arrestment  on  the  de- 
pendence; and  the  other,  of  more  limited  applicability, — get* 
ting  the  consignation  of  the  sum  sued  for.  These  two  proceed- 
ings will  form  the  first  subjects  of  the  present  section. 

Both  the  pursuer  and  the  defender  may  be  concerned  in 
getting  security  for  the  expenses.  It  will  be  requisite,  there- 
fore, to  consider  when  either  may  be  ccdled  on  to  find  caution 
for  expenses.  In  connection  with  this  subject  may  be  taken  the 
peculiar  power  which  exists,  of  making  a  pursuer  or  defender 
who  does  not  reside  in  Scotland  find  security  for  expenses  by 
means  of  sisting  a  mandatory.  It  is  true  that  this  proceeding 
has  in  theory  other  objects,  but  practically  it  has  no  other  legi- 
timate aim,  and  it  may,  therefore,  be  also  fittingly  included  in 
this  section. 
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ARRB8TMENT  IK  SECUIllTT. 

1.  Warrant  of  Arrestment  on  the  Dependence. — Arrestment  in 
security  is  a  means  by  which  a  pursuer  can  prevent  a  defender 
from  putting  away  funds,  or  property  which  he  has  in  the  hands 
of  third  parties.  The  object  of  it  is  that  the  pursuer  may  be 
able  to  get  payment  of  his  debt  in  the  event  of  his  succeeding 
in  the  action.  The  pursuer  is  under  no  control  as  to  using  those 
arrestments,  beyond  being  liable  in  damages  if  he  use  them 
wrongly ;  but  on  the  application  of  the  defender,  the  arrestments 
may  be  recalled  by  the  Court,  or  be  loosed  on  caution  being 
found,  or  be  restricted  in  amount.  The  right  to  arrest  in  secu- 
rity is  mainly  regulated  by  the  Personal  Diligence  Act  (§§  19 
to  22)  and  the  Act  of  Sederunt  of  1839  (§§  18,  and  153  to  156). 

The  warrant  of  arrestment  may  be  contained  either  in  the 
summons  (a)  or  in  a  separate  writ.  The  latter,  called  a  precept 
of  arrestment,  may  be  issued  by  the  Clerk  at  any  time  till  the 
process  has  ceased  to  depend  before  the  Sherifi',(5)  on  there 
being  produced  to  him  a  summons  (not  already  containing  a 
warrant  of  arrestment),  or  a  petition  with  pecuniary  conclu- 
Bions.(c)  The  precept  must  narrate  the  ground  of  application 
for  the  arrestment,  and  the  Clerk  is  prohibited  from  issuing 
blank  precepts  on  any  pretext  whatever.  When  contained  in 
the  summons,  the  warrant  is  simply  to  *'  arrest  in  security  the 
defender's  goods,  monies,  debts  and  effects.''  When  contained 
in  a  precept,  the  form  is  somewhat  longer,  but  the  effect  is  the 
same. 

2.  Time  for  Arrestment. — The  warrant  of  arrestment  con- 
tained in  a  summons  may  be  served,  on  the  parties  who  are 
due  money  to,  or  hold  property  of,  the  defender,  either  before 
or  after  the  service  of  the  summons  itself  on  the  defender.  If 
it  be  served  before  the  summons,  the  summons  must  be  served 
within  twenty  days  thereafter,  and  must  be  called  within  twenty 

(a)  1  and  2  Vict.  c.  114;  ^  19;  16  and      and  Glasgow  Railway,  18  Jaly  1856,  4 
17  Vict  c.  80,  §  1.  Macph.  1084. 

(b)  Compare  LalhMn  t.   Edinburgh         (c)  A.  S.  10  July  1839,  {  153. 
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days  after  the  diet  of  compearance.  When  the  expiry  of  this 
period  falls  within  vacation,  the  summons  must  be  called  on  the 
first  Court-day  thereafter.((Q  After  the  summons  has  been 
served,  the  warrant  of  arrestment  remains  available  for  service 
so  long  as  the  action  depends. 

Arrestment  on  a  separate  precept  is  generally  used  when  a 
summons  containing  no  warrant  has  been  served ;  but  it  may 
also  be  used  before  the  service  of  a  summons,  and  in  that  case 
the  summons  must  be  served  and  called  within  the  same  time 
as  when  the  warrant  is  contained  in  the  summons  itself. 

8.  Against  whom  S6r7ed. — The  warrant  of  arrestment  is 
served  on  any  of  the  defender's  debtors,  or  on  any  one  (not 
being  the  defender's  servant,  or  other  person  holding  solely  as 
the  defender's  representative)  who  has  property  of  the  defender 
in  his  possession.  If  the  debtor  be  out  of  the  county,  the 
Sheriff-Clerk  of  the  county  where  he  resides  is  required  to 
make  and  date  an  indorsement  en  the  warrant.(e)  It  is  served 
in  the  same  manner  as  a  summons,  in  presence  of  one  witne8s.(^) 

In  general,  the  operation  of  the  law  of  compensation  makes 
it  unnecessary  to  use  arrestment  of  debts  due  by  the  pursuer 
himself  to  the  defender.  There  is  one  case,  however,  in  which 
a  pursuer  must,  to  protect  himself,  arrest  goods  in  his  own  hand, 
viz.,  under  the  Mercantile  Amendment  Act, (A)  when  he  has  sold 
goods  to  the  debtor  and  the  price  has  not  been  paid,  and  he 
desires  to  be  able  to  retain  them  as  against  subsequent  pur- 
chasers from  the  original  purchaser. 

4.  What  Arrestable. — ^A  pursuer  in  the  Ordinary  Court  may 
arrest  in  security  anything  which  he  might  arrest  in  payment ; 
and  when  that  subject  is  reached  a  short  notice  will  be  given 
of  what  are  arrestable  debts. 

{d)  A.  S.  1889,  §  154.    If  the  first  (e)  A.  S.  1839,  §  166  (Appz.  Ixvii). 

Coart-day  after  the  expiry  of  the  twenty  (jj)  9  and  10  Vict.  c.  67  (Appz.  zt). 

days  from  compearance  be  one  of  the  (A)  19  and  20  Vict.  c.  60.    The  Act 

vacation  Court-dayS|  the  summons  must  authorises  either  arrestment  or  poinding, 
be  called  on  it. 


/ 
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5.  Setum  of  Airestment. — The  officer  execntiDg  the  war* 
rant  of  arrestment  must  forthwith  make  a  return  of  the  enecu- 
tion  to  the  clerk. (t)  The  object  of  this  is,  that  the  defender 
may  be  in  a  position  to  apply  at  once  to  have  rectified  anything 
which  he  may  have  to  complain  of  in  regard  to  its  use. 

6.  Taking  off  Azrestments. — ^The  defender  may  present  a 
petition  to  have  the  arrestment  loosed,  or  recalled,  or  restricted. 

The  application  must  be  made  to  the  Sheriff  from  whose 
court  the  warrant  of  arrestment  has  issued.(A;) 

Arrestments  may  be  loosed  either  on  general  or  on  special 
caution.  A  general  loosing  takes  place  when  caution  is  found 
to  make  the  whole  debt  sued  for  (including  principal,  interest, 
and  expenses)  forthcoming  on  decree  being  pronounced  for  it 
against  the  defender.  This  is  the  kind  which  is  commonly 
used,  as  it  has  the  effect  of  relieving  all  the  arrestments,  how- 
ever numerous  they  may  be.  A  special  loosing  is,  when  the 
defender  merely  finds  caution  to  make  forthcoming  at  the 
proper  time  the  amount  of  the  particular  debt  or  the  value  of 
the  particular  article  that  hafi  been  arrested.  ' 

Arrestments  may  be  recalled  where  they  have  been  used 
nimiously  or  oppressively,  or  without  a  sufficient  warrant.  As 
the  power  of  arrestment  in  security  is  a  very  large  power  to 
give  to  a  person  alleging  himself  to  be  a  creditor,  and  as  the 
remedy  given  by  loosing  on  caution  may  often  be  inconvenient, 
and  even  impracticable,  Courts  exercise  a  liberal  discretion  in 
recalling  arrestments,  so  as  to  prevent  the  power  of  using  them 
from  being  abused. 

Arrestments  are  restricted  where  the  conclusions  of  the 
summons  are  for  random  sums,  and  where  the  pursuer  has 
arrested  more  than  it  is  at  all  likely  that  he  can  succeed  in  ob- 
taining. 

7.  Breach  of  Arrestment. — A  breach  of  arrestment  occurs 
when  the  arrestee,  notwithstanding  it,  makes  payment  to  the 

(t)  A.  S.  1889,  i  18  (App.  zlTii).  (k)  1  and  2  Vict.  c.  114,  §  21  (App.  xii) 

i2 
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defender  of  the  arrested  debt,  or  removes  arrested  articles. 
It  is  not  necessarily  a  contempt  of  Court.(/)  The  penalty  on 
an  arrestee  for  breaking  an  arrestment  is  being  liable  in  second 
payment  of  the  arrested  debt,  and  in  payment  of  the  damages 
he  may  have  occasioned.  This  liability  is  made  good  in  a 
separate  action.(n)  If  the  arrestee  have  made  payment  in 
ignorance  of  the  arrestment,  he  is  not  liable  either  in  second 
payment  or  in  damages.  For  example,  if  the  arrestment  have 
been  served  at  the  dwelling-house  while  the  arrestee  was  from 
home,  and  he  pay  in  ignorance,  he  will  not  be  liable.(o) 

8.  Presoription  of  Arrestments. — Arrestments  in  depend- 
ence prescribe  within  three  years  of  the  date  of  obtaining 
decree  in  the  depending  action ;  or,  if  the  debt  be  a  future  one, 
within  three  years  of  its  becoming  due.(|>)  The  pursuer  there* 
fore  must,  before  this  time  expires,  take  the  necessary  steps  for 
appropriating  the  arrested  debts  or  goods  in  payment  of  his  debt. 
These  means  will  be  considered  when  considering  the  execution 
which  is  competent  on  decrees. 

ORDERING  CONSIGNATION. 

9.  When  Oonsignation  may  be  ordered. — In  ordinary  actions 
there  is  seldom  much  occasion  to  consider  the  competency  of 
ordering  consignation.  There  are  two  situations,  however, 
where  a  pursuer  is  entitled  to  this  security.  If  the  pursuer  sue 
for  a  debt  which  is  admitted,  or  clearly  shown  to  be  due  (such 
as  rent),  and  the  defender  claim  right  to  make  deductions 
which  are  disputed  and  require  to  be  established  (such  as  dam- 
ages for  not  having  had  the  full  use  of  what  was  let),  the 
Court  may  in  its  discretion  order  such  part  of  the  admitted 
sum  to  be  consigned  as  it  may  think  fit.(^)    Again,  if  the  de- 


(I)  IngUt  ▼.  8mi(h,  26  Jaa.  1867,  6  {p)  1669,  c.  9;  1  and  2  Yict  c  114, 

Mftcph.  320.  §  22  (Appx.  xii). 

(n)  Erakine,  8,  6, 14.  (g)  Cummmg  ▼.  WiUkmton,  28  Blay 

(o)  Laidlaw  ▼.  Smith,  26  Oct.  1841,  1842,  4  D.  1804. 
2  Bob.  Ap.  Ca.  490. 
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fender  admit  being  due  the  debt,  but  challenge  the  right  of 
the  pursuer  to  sue  for  it,  consignment  may  be  ordered  till  that 
question  is  settled. (r)  The  ordering  of  consignation  is  in  all 
cases,  to  a  certain  extent,  matter  of  discretion ;  but  it  must  al- 
ways appear  (either  by  admission  or  in  some  other  satisfactory 
manner)  that  there  will  be  a  balance  due  by  the  defender.(«) 
The  Court  will  not  order  consignation  if  it  be  satisfied  that  the 
defender  has  been  prevented  by  arrestment  or  other  legal  ob- 
stacle  from  complying  with  the  order.  (^) 

10.  Effect  of  Oonsignation. — The  effect  of  consignment  is 
to  make  the  money  subject  to  the  orders  of  the  Court,  and  to 
them  only.  There  is  no  arrestment  or  other  diligence  which 
can  prevent  the  orders  of  the  Court  as  to  the  disposal  of  the 
consigned  money  from  being  carried  out.  The  interest  of  any 
particular  litigant,  however,  in  the  consigned  money  may  be 
arrested  by  his  creditors  in  the  hands  of  the  clerk,  just  as  his 
interest  in  any  other  fund  may  be  arrested.(tt)  But  in  such 
cases  special  circumstances  may  bar  a  particular  individual  from 
using  arrestment.(i;)  ^ 

11.  Oustody  and  Segister  of  Oonsigned  Money. — ^By  the 
Act  of  Sederunt  of  27th  January  1830—''  With  regard  to  con- 
signations, the  Lords  [of  Council  and  Session]  prohibit  the 
Sheriff  and  Stewart  Clerks  from  retaining  in  their  hands  any 
consignation  of  money  above  £10 ;  and  declare  that  they  shall 
be  obliged  to  lodge  the  same  in  a  bank,  at  the  direction  of  the 
Sheriff,  within  eight  days,  and  shall  be  responsible  for  the  ens- 
tody  of  the  banker's  note,  and  be  bound  to  account  for  interest 

(r)  Bdfe  ▼.  Drtmmond,  12  July  1862,         (u)  PoUoek  y.  SeoU,  9  July  1844,  6  D. 

1  MMph.  39.  1912. 

(s)  FifuUay  ▼.  DondUbon,  8  May  1846,         {v)  Can^ffbeU  y.  Lolhiam,  2  Dee.  1858, 

5B«11'8  Ap.  Ca.  106.  This  case  also  shows  21  D.  67.    The  arrester  in  this  ease  had 

that  ordering  consignment  is  not  to  be  asked  the  consignation,  and  it  had  been 

used  as  a  means  for  carrjring  out  an  in-  made  under  an  arrangement  which  he 

terim  decree.  himself  had  afterwards  broken. 

(0  Cowan  y.  Wedem  Batik,  26  June 
1860,  22  D.  1260. 
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of  the  sum  deposited  in  a  bank  to  the  person  to  whom  it  shall 
be  found  to  belong;  and,  that  all  persons  interested  may  have 
an  opportunity  of  obtaining  complete  information  as  to  the 
monies  thus  consigned  with  the  clerks,  and  of  claiming  such 
monies,  the  said  Lords  direct  the  Clerks  to  keep  a  record  of 
such  monies  consigned  with  them,  according  to  the  form  [pre- 
scribed], and  that  this  record  shall  be  patent  to  all  parties  inte- 
rested, or  their  procurators,  without  paying  any  fee  whateYer."(x) 

CAUTION  FOR  EXPENSES. 

12.  Disoietion  to  order  Caution  for  Expenses. — It  will  be  con- 
yenient  to  take,  first,  the  case  of  a  pursuer,  and  to  inquire  in 
what  circumstances  he  may  be  ordered  to  find  caution  for  the 
expenses  of  the  Ktigation  he  is  conducting.  Unfortunately 
this  will  be  found  to  be  to  some  extent  a  question  of  circum- 
stances. There  is  no  general  rule,  but  each  case  is  specially 
determined  according  to  the  discretion  of  the  Court.(y)  This 
discretion,  however,  is  exercised  according  to  certain  principles. 
There  is  no  case  in  which  a  pursuer  in  ostensibly  good  circum- 
stances  can  be  required  to  find  caution :  the  question  arises  only 
when  a  pursuer  has  fallen  into  poverty,  and  here  it  is  neces- 
saiy  to  distinguish  the  two  cases  of  his  having  been  obliged  to 
part  with,  and  of  his  still  retaining,  the  real  interest  in  the  suit. 

18.  Fnisner  divested  of  Property  and  of  Interest  in  Suit. — 
When  a  pursuer  has  been  divested  of  his  property  and  of  the 
management  of  his  affairs  by  having  been  sequestrated  under 
the  Bankruptcy  Statutes,  or  by  having  become  insolvent  in  the 
process  of  eessto,  or  by  having  granted  a  private  trust  for  behoof 
of  his  creditors,  intimation  (z)  of  the  suit  is  made  to  the  trustee 
who  has  then  the  substantial  interest.    If  the  trustee  decline 

(x)  Alexander's  Acts  of  Sederunt  (Ist  rent,  and  each  entry  refers  to  the  relatiTe 

series),  p.  391.  This  Act  of  Sedenmt  en-  order  of  consignation, 

forces  payment  into  bank  only  when  the  (y)  Came  y.  Manual,  28  Jane  1851, 

sum  exceeds  £10 ;  hot  all  soms  should  18  D.  1253. 

be  BO  deposited.    In  Aberdeen  snms  be-  (i)  There  is  no  special  way  of  making 

low  £10  are  paid  into  an  account  cur-  this  intimation.    It  may  be  by  letter. 
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to  come  forward  and  take  up  the  action,  the  question  as  to 
caution  arises,  and  the  pursuer  will  in  general  be  ordered  to 
find  it  before  being  allowed  to  proceed  farther  with  his  action  .(a) 
When  a  trustee  who  has  the  power  of  claiming  the  benefit  of 
the  action  for  the  creditors  thinks  so  little  of  the  merits  that 
he  will  not  do  so,  there  arises  a  strong  presumption  against  the 
goodness  of  the  action ;  and  there  is  no  hardship  in  requiring  a 
man  who  has  no  means,  and  who  is  suing  for  what  really  should 
belong  to  his  creditors  and  not  to  himself,  to  find  security  before 
he  drags  a  defender  into  expenses.  To  the  general  rule, 
however,  exceptions  are  admitted  when  there  would  otherwise 
be  a  denial  of  justice.  For  example,  the  Court  did  not  order 
caution  to  be  found  by  a  party  who  was  suing  the  very  trustee 
in  whose  favour  he  had  divested,  and  certain  others  closely  con- 
nected with  him,  for  a  slander  and  assault  said  to  have  been 
committed  since  the  divestiture.(5)  The  Court  also  refused  to 
order  it  in  the  case  of  a  party  suing  certain  persons  whose 
misconduct,  he  alleged,  had  brought  about  the  poverty  which 
had  obliged  him  to  divest,  and  against  whom  he  had  shown  that 
he  had  a  probable  cause  of  action  by  getting  himself  put  upon 
the  poor's  roll.(e)  There  must  be  legal  evidence  of  divestiture 
before  the  Court  will  order  caution.  ((2) 

14.  Pursuer  not  divested  of  Interest  in  Suit. — So  long  as  a 
pursuer  has  not  parted  with  his  interest  in  the  result  of  the 
action  there  will  be  great  difficulty  in  making  him  find  caution. 
Though  there  may  have  been  a  general  divestiture  by  him  of 
the  rest  of  his  property,  if  the  particular  matter  at  issue  still 
belong  to  him,  he  will  not  in  general  be  made  to  find  caution .(e) 

(a)  BeU  ▼.  Anderaon,  25  Feb.  1862,  («)  Weepers  ▼.  Pearson,  21  Jan.  1859, 

24  D.  606 ;  Gikhriet  t.  Proctor,  25  Nov.  21  D.  305. 

1847,  10  I>.  149.     It  does  not  matter  {d)  Maequeen  ▼.  Murdoch,  9  March 

that  the  divestiture  is  in  security  only;  1861,  28  D.  726.    The  Court  here  re- 

WaJker  v.  Weddenpoon,  3  March  1843,  fused  to   take  an  unstamped  deed  in 

2  Bell's  Appeal  Cases,  57.  favour  of  a  trustee  as  evidence. 

(6)  Heggie  v.  Heggie,  6  June  1855, 17  (e)  BeU,mpr<i,  note  (a). 
D.  802. 
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As  he  has  the  sole  title  to  the  matter  in  dispute,  he  ought  not 
to  he  prevented  from  making  good  his  right  by  want  of  funds. 
It  requires,  therefore,  a  strong  case  to  make  it  necessary  for  a 
party  in  such  a  position  to  find  caution.  Being  imprisoned  for 
debt,  even  though  coupled  with  bankruptcy,  is  not  8ufficient.((7) 
These  are  only  misfortunes,  and  the  right  to  the  action  remains 
unaffected.  But  the  Court  have  taken  on  themselves  to  exercise 
the  power  of  ordering  caution  in  certain  oaaes  where  the  kind 
of  claim  made  waa  suspicious,  and  the  evidence  of  poverty  at 
the  same  time  strong.  Thus^  a  pursuer  who  had  set  his  cre- 
ditors at  defiance  by  retiring  within  the  precincts  of  Holyrood, 
where  he  could  not  be  apprehended,  was  not  allowed  to  sue  an 
action  of  damages  for  wrongous  imprisonment  without  finding 
caution.  This  conclusion,  however,  was  not  arrived  at  without 
some  heaitation.(A)  In  another  case,  a  pursuer,  also  in  bank- 
nipt  circumstances,  and  who  had  threatened  either  to  apply  for 
sequestration  or  to  retire  to  the  sanctuary,  was  made  to  find 
caution  before  he  was  allowed  to  sue  an  action  in  which,  as  as* 
signee  of  another,  he  proposed  to  re-open  a  question  already 
decided  against  himBelf.(t)  As  an  exception  to  the  general 
rule,  would  also  be  taken  the  case  of  a  person  who,  though  not 
actually  divested,  had  commenced  proceedings  with  a  view  to 
doing  so. 

15.  Oase  of  a  Defender. — The  defender  is  in  a  materially 
different  position  from  the  pursuer  in  regard  to  this  matter  of 
finding  caution.  There  is  no  practice  which  will  allow  a  pur- 
suer to  call  on  a  defender  to  find  security  for  expenses  in  any 
case  in  which  he  has  brought  the  defender  into  Court,(Jk)  There 
may,  at  the  same  time,  be  extreme  cases  in  which  exceptions 
might  be  made  and  caution  required  from  a  defender ;  for  ex- 
ample, if  a  bankrupt,  at  a  time  when  he  was  well  and  properly 

ig)  U'Laren  ▼.  Kimg,  S  Febk  1834,         (0  MaxteeU  y.  MaxteeU,   8    Kvch 
6  D.  1260,  note.  1847,  9  D.  797. 

{h)  Jalj  1844,6  D.  1259.  (k)  Ta^w  ▼.  Fairkj^B  TruUeea,   1 

UftTch  1883,  6  W.  ^  S.  301. 
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represented  by  his  trustee^  should  take  the  case  out  of  the  trus- 
tee's hands  and  persist  in  going  on  with  a  Texatious  litiga- 
tion.(Q  It  was  clearly  a  waste  of  time  to  ask  a  Court  to  order 
caution  in  the  case  of  a  defender  who  held  a  judgment  of  an 
inferior  Court  in  his  favour.(7t) 

16.  Amount  of  Oaution. — ^It  was  at  one  time  matter  for  dis* 
cussion  whether  a  party  ordered  to  find  caution  should  find  it 
for  all  expenses  past  or  future,  hut  it  is  now  settled  that  he  is 
bound  to  find  caution  for  those  expenses  only  which  may  be  in- 
curred  after  the  date  of  the  order .(o) 

17.  When  Oaution  to  be  Benewed. — The  cautioner  possesses 
(unless  he  specially  renounce  it)  the  right  of  retiring  at  any 
time,  subject  to  remaining  liable  for  expenses  incurred  while 
he  held  office.  Sbould  he  exercise  this  right,  new  caution  must 
be  found.  In  the  same  way,  if  the  cautioner  become  bank- 
rupt, and  the  caution  thus  (or  in  any  other  way)  fail,  in  a  case 
in  which  it  has  been  decided  that  caution  is  necessary,  the 
party  must  of  new  find  oaution.(p) 


MANDATORIES. 

18.  When'  Mandatory  Bequired, — A  pursuer  or  defender  not 
resident  in  Scotland  must,  on  demand,  appoint  or  sist  a  "  man- 
datory *'  to  appear  on  his  behalf,  and  be  responsible  for  the  ex- 
penses incurred  in  the  process,  and  for  its  general  conduct. 
This  rule  is  founded  on  usage.  It  applies  to  all  persons,  whe- 
ther Scotchmen  who  have  left  Scotland,  or  Foreigners.  So 
essential  has  the  presence  of  a  mandatory  within  the  kingdom 
been  deemed,  that  a  foreigner  has  not  even  been  allowed,  with- 


(2)  Per  curiam  in  Taylor,  quoted  pre-  (o)  Bamaay  ▼.  Stenhoutef   11    Bee. 

ceding  note.   ContrMt  BoberUan  ▼.  Hen-  1847, 10  D.  234;  uid  McueweUf  ut  mtpra, 

derton,  19  Nov.  1833, 12  S.  70.  note  (i*). 

(n)  BeU y.  Farrut,  17  Julj  1848,  2  {p)ABv.CD,2Q  Not.  1836,  15  S. 

D.  1460.  158. 
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ont  sisting  one,  to  appear  to  plead  that  he  was  not  liable  on 
any  ground  to  the  jurisdiction  of  the  Scotch  Courts.  (^) 

The  exceptions  recognised  to  the  necessity  for  sisting  a 
mandatory  are  few. 

The  decisions  seem  to  imply  that  if  the  absence  is  to  be  of 
short  or  temporary  character, — for  example,  upon  a  business 
journey, — a  mandatory  is  not  required.  When  such  absences 
are  frequent,  the  question  is  more  difficult ;  and  it  would  come 
to  be  a  question  of  circumstances,  whether  the  person  could 
or  could  not  reasonably  be  said  to  be  resident  in  Scotland. 
When,  however,  such  a  person  has  to  sist  a  mandatory,  once  for 
all  is  sufficient,  and  the  mandatory  does  not  require  to  be  re- 
sisted on  the  occasion  of  each  ab8ence.(r)  Scotch  landed  pro 
prietors  are  not  required  to  sist  mandatories  when  the  property 
is  large  enough,  after  allowing  for  the  burdens,  to  meet  any 
probable  expen8e.(8)  But  they  are  not  exempt  if  their  title 
is  under  reduction.(^)  The  exemption  of  landed  proprietors  is 
altogether  exceptional,  and  is  not  to  be  extended,  for  example, 
to  the  case  of  a  person  drawing  an  annuity  from  heritable  pro- 
perty.(u)  A  mandatory  cannot  be  insisted  for  on  the  absence 
of  one  of  several  parties  who  sue  or  defend  on  a  joint  title, — 
for  example,  where  one  partner  is  absent  while  the  firm  is  suing 
for  a  company  debt,(t;)  or  where  one  of  several  trustees  is  ab- 
sent during  a  litigation  about  the  trust-estate.(a;) 

If  a  foreigner  come  to  this  country  to  reside  while  the  liti- 
gation is  going  on,  he  escapes  the  necessity  for  sisting  a  man- 
datory.(y)  It  must  be  to  reside,  however,  that  he  comes,  and, 
notwithstanding  one  case,(z)  it  is  not  sufficient  that  he  find 


iq)  Bofikm  ▼.  Nolan,  26  Feb.  1842,  4 
D.  832. 

(r)  SeoU  ▼.  QiUespie,  29  Ju.  1828,  2 
8.165. 

(<)  Caledonian  and  Dvmbartondiire 
Baa,  ▼.  Turner,  21  Dee.  1849, 12  D.  406; 
Fairly  ▼.  EUiU,  19  Jan.  1839, 1 D.  399. 

(0  SandUande  v.  Sandilande,  31  Kay 
1848, 10  D.  1091. 


(u)  Smith  y.  StraOmore,  31  May 
1828,  6  8.  903. 

(v)  Antermony  Coal  Company  r.  Win- 
gate,  7  March  1866, 4  Macph.  644. 

(x)  Morriton  y.  EvUon,  19  June  1863, 
4  Macph.  546. 

(y)  Fatdki  y.  Whitehead,  3  March 
1854, 16  D.  718. 

(z)  Sopetoun  v.  Homer,  5  March 
1842,  4  D.  877. 
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caution  to  attend  the  diets  of  the  Court. (a)  Foreigners  are  not 
exempted  on  the  ground  of  bankruptcy,  although  the  opposite 
party  may  gain  somewhat  if  he  get  a  solvent  mandatory  instead 
of  an  insolvent  principal  to  contend  with  .(5) 

19.  Equivalents  not  Admitted. — No  equivalents  to  the  sisting 
of  a  mandatory  have  been  admitted.  A  foreigner  whose  funds 
in  this  country  have  been  arrested  is  not  excuBed.(c)  Even  the 
consignation  of  a  fund  to  meet  expenses  will  not  be  taken  as  a 
substitute  ;(c2)  although  there  is  a  case  where  a  motion  to  have 
a  mandatory  sisted  was  refused,  when  it  was  made  at  a  late 
stage  of  the  litigation,  and  where  the  party  had  a  fund  in 
manibua  curicB  sufficient  to  meet  expenses. (e) 

20.  Want  of  Mandatory  must  he  pleaded. — The  objection  that 
a  mandatory  is  required  must  be  pleaded,  the  instance  being  held 
good  so  long  as  the  objection  is  not  stated.  The  foreigner  may 
raise  the  action  in  his  own  name,  and  it  is  enough  for  him  to 
sist  the  mandatory  when  required  by  the  defender.  A  manda- 
tory, however,  is  requisite  before  he  can  arrest  on  the  depend- 
ence,(^)  an  exception  introduced  to  prevent  parties  not  subject 
to  the  jurisdiction  of  the  Scottish  Courts  doing  acts  which 
might  lead  to  damages.(A) 

A  party  otherwise  entitled  to  call  for  a  mandatory  may  for- 
feit his  right  by  not  attempting  to  exercise  it  till  the  litigation 
is  nearly  at  an  end.  In  such  a  case  a  motion  for  a  mandatory 
will  be  refused  if  there  is  reason  to  believe  that  it  is  not  made 
in  bona  fides,  but  for  the  mere  purpose  of  getting  delay,  (t)     A 


(a)  BatUon  y.    MaUhetes,    17    July  {g)  Johndon  y.  Jendwine,  28  Jan. 

1844,  6  D.  1348.  1818,  FC. 

(6)  Overhury  v.  Peek,  9  July  1868, 1  (*)  Whether  parties  doing  diligence 

Macph.  1058.  ^^^  sist  mandatories,  will  he  considered 

(c)  Rankenf  ut  mpra.  ^  treatmg  of  the  ezecntion  which  may 

(<0  Brown  v.  Lmdley,  12  Noy.  1838,  follow  on  a  decree 

12  S.  18.  (0  See  Buik,  wpra. 

(«)  Butk  Y.  PaUuUo,  8  March  1855, 
17  D.  568. 
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party  may  forfeit  his  right  in  other  ways,  for  example,  by  rais- 
ing up  a  personal  exception  against  himself.  If  he  have  im- 
prisoned the  opposite  party  for  debt  in  some  foreign  country,  it 
has  been  held  he  cannot  make  the  absence  which  he  himself 
enforces  a  ground  for  asking  a  mandatory  .(A;)  It  follows  from 
the  principle  that  the  objection  must  be  pleaded,  that  if  the 
opposite  party  waive  it,  tho  absentee  can  himself  make  no  use 
of  it,  and  cannot  therefore  ask  to  have  the  case  delayed  till  he 
sist  a  mandatory. 

21.  How  Mandatory  sisted. — Where  an  absentee  brings  a 
summons,  the  general  way  is  for  him  to  sue  in  the  name  of  the 
mandatory  in  addition  to  his  own  name.  If  this  be  not  done, 
or  if  the  necessity  arise  on  the  defender's  motion,  a  mandatory 
cannot  be  sisted  without  an  order  of  Court.  When  the  order 
is  pronounced,  the  absentee  lodges  a  minute  stating  the  name 
of  his  proposed  mandatory,  and  along  with  the  minute  a  mandate 
in  favour  of  that  person  should  be  produced.  This  mandate  must 
be  either  holograph  or  probative,  and  it  may  either  be  a  general 
mandate  {1}  (of  the  nature  of  a  factory  and  commission)  or  a 
special  mandate.  It  may  be  noticed  that  a  factor  holding  a 
general  mandate  cannot  name  another  person  as  mandatory .(n) 
In  some  cases  the  actual  mandate  may  be  dispensed  with  for  a 
time.  It  is  within  the  ordinary  power  of  a  law  agent,  when 
his  principal  goes  unexpectedly  abroad,  to  sist  a  mandatory  for 
him,  so  as  not  to  delay  the  litigation  till  there  is  time  to  com- 
municate with  him ;  (o)  but  in  such  a  case  the  principal's  rati- 
fication (if  called  for)  must  be  produced  as  early  as  practicable. 
In  all  cases  the  consent  of  the  proposed  mandatory  must  be 
obtained.  This  will  be  presumed  in  general  from  the  agent 
tendering  him  as  such,  and  appearing  on  his  behalf;  but  if 
the  agent's  right  to  do  so  be  questioned,  the  proposed  manda- 


(jk)  BoberUon  t.  de  Sahi,  U  ixAy  (n)  Demptter  ?.  Potts,  18  Feb.  1836, 

1867, 19  D.  996.  14  S.  621. 

(2)  Com{)are  Smith  ▼.  Harris,  8  Mar.  (o)  Elder  ▼  Tovmg,  27  Jane  1864, 16 

1854, 16  D.  727.  D.  1003. 
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tory's  written  consent  must  be  produced.  When  all  this  has 
been  done,  if  there  be  no  objection  on  the  ground  that  the 
mandatory  is  insufficient,  an  interlocutor  is  pronounced  sisting 
him,  and  then  the  matter  is  complete. 

These  steps  are  not  all  indispensable.  If  a  person  acts  as 
mandatory,  calls  himself  by  that  name,  and  carries  on  a  process 
in  that  character,  he  makes  himself  a  mandatory.  Thus  a  law 
agent  who  designed  himself  throughout  the  pleadings  as  man- 
datory for  his  client  was  not  permitted  to  say  on  losing  the 
cause  that  he  had  never  been  rightly  sisted.(p) 

22.  Sufficienoy  of  Mandatory. — A  mandatory  is  sufficient 
when  he  is  solvent,  and  in  the  same  position  in  life  as  the 
person  whom  he  represents;  and  it  is  irrelevant  to  inquire 
whether  he  has  funds  enough  to  meet  the  expenses  of  the  ac* 
tion  so  long  as  he  is  not  insolvent.(5)  Persons,  however,  who 
are  insolvent,  even  though  they  may  not  be  bankrupt,  are  not 
eligible  as  mandatories  even  for  insolvent  persons ;  and  if  a 
mandatory  become  insolvent  during  the  currency  of  an  action, 
a  new  mandatory  must  be  si8ted.(r)  When  an  objection  to  the 
sufficiency  is  stated,  it  is  usual  to  remit  to  some  competent 
person  to  inquire  into  the  circumstances  of  the  proposed  man- 
datory, and  to  act  upon  his  report  without  allowing  proof  in  a 
formal  manner. 

The  mandatory  must  not  be  already  a  party  to  the  process, 
as,  for  instance,  a  co-defender.(8) 

23.  Liabilities  and  Bights  of  Mandatories. — The  mandatory 
is  liable  both  for  the  expenses  incurred  in  the  process  prior  to 
the  time  of  his  becoming  mandatory ,(Q  and  for  those  incurred 

(p)  Culkn  ▼.  Brounit  22  Miiy  1860, 22         {e)  Baretotc  v.  SmiOi,  6  March  1851, 

D.  1090.  13  B.  854. 

(g)  BailUm  v.  MatiJiettf,  13  Xov.  1844,  {t)  Pease  v.  Smithy  4  June  1822,  1  8. 

7  D.  105;  M'Kinlay  ▼.  M'Kinlay,  10  452;  ^eti/rw  y.  Glaegovo  Ifays.,?  June 

March  1849,  11  D.  1022.  1861,  23  D.  1008. 

(r)  Harker  v.  Diekaon,  8  March  1856, 
18  D.  793. 
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during  the  time  that  he  act6.(tt)  If,  however,  his  principal  be 
on  the  poor's  roll,  he  does  not  incur  this  liability .(v)  It  would 
appear  to  be  doubted  whether  the  mandatoiy  of  a  person  who 
was  avowedly  bankrupt  at  the  time  of  sisting  necessarily  incurs 
liability  for  expense8.(ir) 

Besides  being  liable  for  expenses,  the  mandatory  is  liable 
for  the  proper  conduct  of  the  litigation,  and  must  see  that  the 
statutory  and  court  regulations  are  observed ;  and  he  may  be 
punished  for  breaches  of  these  where  the  principal  in  the  like 
circumstances  would  have  been  liable  to  punishment.  In  short, 
the  mandatory  has  to  represent  within  the  jurisdiction  the 
party  who  is  beyond  it.(y)  The  liability,  however,  for  the  pro- 
per conduct  of  the  litigation  is  one  of  no  sort  of  importance, 
because,  when  a  party  is  abroad,  he  has  necessarily  a  law  agent 
to  represent  him,  and  his  liability  in  this  respect  is  of  a  more 
serious  kind. 

The  mandatoiy  seems  to  have  no  rights  independent  of  those 
of  the  principal.  He  has  not  the  power  of  acting  without  or 
against  the  authority  of  his  principal  even  in  the  matters  in 
which  he  incurs  responsibility.  It  appears  that  he  has  no 
power,  analogous  to  that  of  a  law  agent,  of  carrying  on  a  pro- 
cess after  the  principal  has  withdrawn,  to  the  effect  of  getting 
a  decision  that  expenses  are  not  due.(2;) 

The  legal  liabilities  and  rights  of  the  mandatoiy  cannot  be 
altered  by  the  act  of  the  parties.  The  mandatory  must  be 
sisted  unconditionally,  and  must  accept  whatever  position  the 
law  gives  to  him. (a) 

24.  Withdrawal  of  Mandatoiy. — The  withdrawal  of  a  man- 
datory should  be  done  by  a  minute,  and  an  entry  of  the  with- 


(u)  Lindsay  ▼.  Lmdiay,  8  Feb.  1827,  (y)  Per  Deu  in  Ocerbury  v.  Peek, 

5  8.  SIO.  Bupra, 

{v)  MiddUmoB  ▼.  Brown,  9  Feb.  1828,  (z)  Gordon  ▼.  Gordon,  11  Dee.  1823, 

6  8.  611.  2  S.  572. 

(x)  See  Overhwry  v.  Peek,  rapro,  p.  (a)  Bobertaon  ▼.  £x2ey,  24  Jan.  1888, 

189,  note  (&).  11  8.  820. 
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drawal  must  be  made  on  record.(5)  The  mandatory  may  with- 
draw at  any  time,  and  what  is  equivalent  to  a  withdrawal  may  be 
effected  also  by  the  death  of  the  mandatory  or  of  the  mandant. 
His  liabilities  are  determined  by  the  date  at  which  he  ceases 
to  hold  office.  The  effect  of  the  withdrawal  is  to  oblige  the 
mandant  to  sist  a  new  mandatory.  In  the  case  of  the  man- 
dant's  death,  the  action  is  intimated  to  his  representatives ; 
and  if  they  fail  to  sist  themselves,  decree  may  be  taken  against 
the  mandatory  for  the  expenses. (c)  This  must  be  done  even 
though  the  principal  have  been  successful  in  so  far  as  the 
action  has  gone.  If  it  be  not  done,  decree  by  default  will  be 
given  to  the  other  party,  and  in  this  case  the  principal  will  not 
be  allowed  the  benefit  of  any  interlocutors  pronounced  in  his 
favour  in  the  process,  except  such  as  have  become  final.(eQ 


Section  III.*-Of  Sistino  or  Calling  New  Parties. 


1.  Omitted  Purtuera, 

2.  Omitted  Defenders. 

8.  Parties  acquiring  Interests. 


4.  Mode  of  Sistinff  or  Calling. 
6.  Time  for  Sisting  or  CedUng. 
6.  Ejfeet  of  Sitting  a  Party. 


Sometimes  in  the  course  of  a  process  it  becomes  necessary 
that  new  parties  should  engage  in  it  as  pursuers  or  defenders. 
This  necessity  may  arise  either  from  causes  which  were  in  ex- 
istence at  the  date  of  bringing  the  action,  or  from  causes  which 
have  come  into  existence  during  its  progress.  The  situations 
are  materially  different,  and  require  separate  consideration. 
The  rules  in  regard  to  both  are  in  so  far  in  the  same  category, 
that  they  both  rest  upon  case  law,  and  not  upon  any  definite 
regulations,  and  that  both  are  governed  by  the  same  principles 
— the  main  difference  being,  that  more  latitude  is  allowed  when 


(6)ilfafftfiT.  l7tuienMKM2,8Jimel827,  {d)  Trodden  ▼.  Sweeknan,  16  July 

5  S.  783.  1862,  24  D.  1360;  Both  v.  The  Inde- 

{e)  MarshaU  ▼.  Cannon,  16  Dec.  1848,  pendent  Middlesex  Ins.  Co.,  11  March 

21  Jurist,  68.  1843,  5  D.  10*25. 
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parties  are  called  in  consequence  of  circumstances  which  have 
come  into  existence  since  the  date  of  the  summons. 

It  will  be  convenient  to  take,  first,  the  case  of  parties  who 
might  originally  have  been  called  as  pursuers  or  defenders,  but 
who  have  been  omitted ;  and  then  the  case  of  those  who  have 
acquired  interest  since  the  beginning  of  the  action. 

1.  Omitted  PurBaers. — ^When  new  pursuers  (who  should  have 
appeared  in  the  summons)  are  required  to  make  the  instance 
good,  there  is  frequently  no  objection  to  the  omission  being 
supplied.  Thus,  if  a  minor  raise  an  action  without  the  consent 
of  the  curators,  they  may  afterwards  sist  themselves.  In  like 
manner,  if  a  wife  raise  an  action  with  reference  to  her  property 
in  her  own  name,  the  husband  may  sist  himself  as  a  pursuer, 
and  as  consenting  for  his  interest.  So  with  companies ;  if  the 
requisite  number  of  individual  partners  be  not  named  in  the 
summons,  they  may  sist  themselves  on  the  objection  being 
pointed  out.  Omissions  of  this  kind,  which  are  almost  acci- 
dental omissions,  are  readily  permitted  to  be  amended, — on 
payment  always  of  any  expense  which  may  have  been  occa- 
sioned ;  and  this  course  is  much  better  than  that  of  throwing 
out  the  summons  with  the  prospect  of  having  the  action  im- 
mediately recommenced. 

Where  all  parties  interested  consent,  a  very  wide  margin 
indeed  is  given.  There  is  a  case  where  a  person  was  allowed 
to  invert  his  position.  He  sl^puld  have  been  one  of  the  respon- 
dents in  a  petition,  but  having  come  forward  as  a  petitioner, 
he  was  allowed,  on  all  parties  consenting,  to  go  over  to  his 
proper  side,  and  the  proceedings  went  on  as  if  no  such  mistake 
had  been  made.(e) 

Where  a  party,  who  should  have  been  pursuer,  has  been 
omitted  because  his  consent  to  the  proceedings  could  not  be 
obtained,  the  question  will  arise  whether  it  is  competent  to 
proceed  with  the  action  without  him.  Such  questions  arise 
when  a  party,  who  has  nominally  the  right  to  sue,  has  divested 

(e)  Dalrymple,  10  Jan.  1862,  24  D.  288. 
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himself  of  interest  in  favour  of  some  one  who  prefers  not  to 
appear.  In  such  cases  it  is  not,  in  general,  necessary  that  the 
party  really  interested  should  come  forward  under  the  penalty 
of  the  action  being  dismissed,  but  if  he  fails  to  come  forward 
on  being  required  to  do  so,  the  defenders  can  insist  that  the 
actual  pursuer  should  find  caution  for  expen8es.(^)  Where 
concurrence  of  the  party  who  has  been  omitted  is  necessary  to 
make  the  iustance  good,  the  pursuer  must,  if  the  objection  be 
taken,  get  his  consent  to  being  sis  ted  before  the  action  can 
proceed. 

It  was  at  one  time  held  that  new  pursuers  could  never  be 
brought  into  a  process  without  the  consent  of  the  defenders. 
This  rule  seems  to  have  been  applied  only  to  the  case  of  the 
proposed  new  pursuers  being  such  as  could  have  been  conjoined 
in  the  summons,  and  also  such  as  were  independent  of  the 
original  pursuers,  and  did  not  stand  to  them  in  any  connected 
relation,  like  that  in  which  a  tutor  stands  towards  his  pupil.(A) 
It  seems  also  to  have  applied  only  to  cases  where  the  defen- 
ders were  making  no  objection  to  the  in6tance.(t)  If  the  de- 
fenders objected,  it  would  hardly  be  reasonable  to  refuse  to  the 
pursuer  the  power,  under  proper  conditions,  of  obviating  their 
objection.  Where,  however,  a  defender  stated  no  objection, 
and  was  willing  to  discuss  the  merits  of  the  case  with  the  party 
who  had  called  him  into  Court,  new  pursuers  could  not  be 
brought  into  the  action  without  his  consent.  It  is  more  than 
doubtful,  however,  whether  this  rule  would  now  be  acted  on. 

2.  Omitted  Defenders. — New  defenders  are  cited  when  the 
pursuer  has  failed  to  call  all  parties  interested.  This  may  be 
necessary  when  the  defender  is  not  sui  juris,  and  the  pursuer 

(9)  Waddd  ▼.  Hope,  2  Dec.  1843,  6     without  defender's  consent  to  sist  assig- 

D.  IdO.    Where  caution  is  not  offered,     nee  when  objection  stated  to  cedent's 
the  action  is  dismissed ;  Fr<uer  v.  Dun'     title. 

haTy  6  June  1839,  1  D.  882.    See  the         (t)  Taylor  t.  Crawford,  14  Not.  1833, 

immediately  preceding  section,  art.  13.  12  S.  30 ;  Remii^Um  ▼.  Bruct,  2  June 

(A)  See  FroMer  t.  Duguid,  9  Jane  1838,  1829,  7  S.  692. 
16  S.  1131,  where  it  was  held  competent 
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has  omitted  to  call  the  person  withont  whose  authority  the  de- 
fender is  unahle  to  act  ;{k)  or  where  there  are  others  besides 
those  called  interested  in  the  action ;  {I)  or  lastly,  where  the 
actual  defenders  have  relief  against  other  parties.  In  the  two 
first  of  these  situations,  the  pursuer  may  be  appointed  to  cite 
the  omitted  parties,  on  his  own  motion  on  discovering  the  omis- 
sion, or  on  that  of  the  defender,(n)  or  ex  propria  matu  of  the 
judge  ;(o)  or  the  parties  interested  may  voluntarily  apply  for 
leave  to  appear.(^)  The  pursuer,  however,  cannot  be  obliged 
to  call  parties  against  whom  the  defenders  have  right  of  re- 
lief,(9)  or  even  to  consent  to  their  admission  into  the  process.(r) 
He  is  bound  to  discuss  the  questions  at  issue  only  with  those 
who  are  responsible  to  him,  leaving  the  defenders  to  make  the 
best  arrangements  they  can  for  their  relief. 

8.  Parties  aoqmiing  Interests. — New  parties  are  very  frequently 
required  in  consequence  of  changes  occurring  in  the  course  of  the 
process.  Thus,  if  the  pursuer  or  defender  die,  his  general  exe- 
cutors,(«)  or  his  successors  in  the  immediate  matter  at  issue,(^) 
may  be  made  parties  to  the  suit ;  or  may  make  themselves  par- 
ties to  it,  and  that  whether  the  opposite  party  consent  or  not. 
The  right,  however,  is  confined  to  persons  who  have  a  title  of 
this  kind.     A  person  who  has  an  independent  right  to  sue  can- 


{k)  Thonwm  t.  LtvingiUm,  14  Not. 
1868,  2  MMph.  114. 

(2)  Thomttm  ▼.  GiBeuon,  1  Mar.  1831, 
9  8.  520  (partners  who  should  have 
liecn  called  cited  by  supplementary  snm- 
mons);  Qtdde»  ▼.  Hiop&iril;,  2  Jane  1827, 
6  B.  747  (to  the  same  effect). 

(n)  If  the  pnrsner  call  them  on  defen- 
der's motion,  and  they  be  assoilzied  with 
expenses,  the  pursuers  may,  in  the  same 
action,  obtain  decree  against  the  defender 
for  those  expenses ;  Sj/m  t.  Charles,  13 
May  1830,  8  8.  741. 

(o)  Lair^$  A§ngnee$  ▼.  Murrof^i 
3'nMtoe»,  24  No?.  1886, 16  8.  120. 


(p)  BuUhardT.  Prophet,  J  8  Juno  1841, 
8  D.  1040. 

(q)  Binny  t.  Maekray,  18  July  1848, 
10  D.  1508,  where  it  was  observed  that 
the  defenders  might  protect  themselves 
by  giving  notice  to  the  other  parties. 

(r)  See  opinions  in  Wuhart  v.  IfoAer* 
weffs  Trudeet,  12  June  1851, 18  D.  1101. 

(•)  NeOmm  v.  Bodi^er,  24  Dec  1863, 
16  D.  325;  MHJuOoeh  v.  Hannay,  24 
Nov.  1829, 8  8. 122. 

(0  Duff,  22  Nov.  1862, 1  Maeph.  49 ; 
Kyle  V.  KyW$  TrHdeee,  30  Nov.  1821, 
1  8. 193. 
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not  take  up  the  action ;  (u)  nor  can  a  person  do  so  who  merely 
alleges  a  title,  but  who  has  not  produced  or  established  one.(t;) 

Where  a  party  assigns  his  interests  in  the  course  of  an  ac- 
tion, the  assignee  may  in  general  be  sisted.  Such  assignations 
are  either  special,  or  of  the  general  kind  involved  in  sequestra- 
tion or  marriage.  If  the  assignation  be  special,  the  assignee 
must  appear ;  otherwise  the  cedent  will  be  ordered  to  find  cau- 
tion.(x)  It  is  the  same  with  the  trustee  in  a  bankruptcy. (y) 
But  in  marriage,  if  the  action  be  carried  by  it  and  the  husband 
does  not  come  forward  when  properly  called,  the  title  of  the 
wife  to  sue  or  defend,  as  the  case  may  be,  falls. 

New  parties  are  sometimes  required  where  the  original  party 
has  had  merely  a  temporary  interest,  which  has  ceased.  For 
example,  a  landlord  may  appear  at  the  end  of  a  lease  to  carry 
on  a  defence  against  an  action  as  to  a  question  of  possession 
which  the  tenant  had  abandoned  on  account  of  ceasing  to  have 
any  interest.(z) 

4.  Mode  of  Sisting  or  Galling. — The  usual  method  of  sisting 
parties  is  by  a  minute  being  lodged  for  them,  and  by  an  order 
being  pronounced  thereon,  sisting  them  in  the  desired  capacity. 
This  is  the  only  way  in  which  pursuers  are  sisted.  It  is  also 
very  frequently  followed  in  the  case  of  defenders.  It  is  the 
way  new  defenders  must  take  when  they  themselves  desire  to 
appear ;  and  even  when  their  appearance  is  wanted  by  the  other 
parties,  they  frequently  agree  to  take  that  course  on  the  action 
being  intimated  to  them.  When  the  persons  wanted  as  de- 
fenders are  unwilling  to  take  that  course,  the  pursuer  must 
raise  a  supplementary  summons.  This  summons  concludes 
simply  that  the  new  defenders  shall  be  called  as  defenders  to 
the  original  action,  and  when  it  comes  into  Court  the  cases  are 

(tt)  Bobbie  V.  Gaff,  18  Jane  1848,  5  (x)  See  arUe,  art.  2,  note  (x). 

D.  1885.     Person  who  had  disbursed  (y)  See  Kinnear  on  Bankmptcy,  2d  ed. 

aliment  not  allowed  to  appear  on  claim-  pp.  124,  251,  and  authorities  there  cited, 

ant's  death.  (c)  Douglas  ▼.  IkUhatuie,  15  Xov.  181 1 

(«)  GeOeie  ▼.  XTtiteftiaon,  12  Jan.  1848,  F.C. 
10  D.  854. 

k2 
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conjoined.(a)  When  executors  refuse  to  appear  on  intimation , 
the  supplementaiy  summons  is  called  one  of  transference.  It 
is  in  no  case  advisable  to  dispense  with  one  or  other  of  the 
minute  or  supplementary  summons.  When  the  appropriate  one 
of  these  is  used,  there  seems  no  necessity  for  an  amendment  of 
the  original  summons ;  but  if  the  record  be  not  closed,  the  titles 
of  the  pleadings  are  altered  so  as  to  include  all  the  parties,  and 
subsequent  pleadings  appear  in  the  name  of  all. 

A  formal  sist  may  sometimes  be  dispensed  with.  If  a  party 
appear  in  a  process  in  room  of  another,  discuss  the  process  and 
obtain  a  decision  on  it,  he  will  not  be  allowed,  when  it  comes 
to  the  question  of  expenses,  to  say  that  he  never  was  properly 
sisted.(&)  In  this  case  there  can  be  no  doubt  of  the  party  being 
barred  from  stating  such  an  objection.  What  will  be  enough 
for  that  purpose  must  be  a  question  of  circumstances ;  but  not 
much  seems  to  be  required,  if  the  opinion  that  has  been  ex- 
pressed be  sound,  that  an  appearance  to  ask  a  proof  to  be  taken 
to  lie  in  retentis  was  equivalent  to  a  si6t.(c) 

Parties  cannot  be  sisted  conditionally.  As  in  the  case  of 
mandatories,  the  parties  sisted  must  be  prepared  to  take  all  the 
responsibilities  which  the  step  itself  involves.  A  minute  crav- 
ing that  a  party  might  be  sisted,  but  adding  a  condition  that 
he  was  to  come  under  no  liability  for  previously  incurred  ex- 
penses, was  rejected. ((Q 

5.  Time  for  Sistizig  or  Oallisg. — The  proper  time  for  sisting 
or  calling  a  party  who  might  have  been  originally  included 
among  the  pursuers  or  defenders  is  before  the  record  is  closed. 
It  does  not  seem  absolutely  incompetent,  however,  to  do  so  after 
the  record  is  closed,  but  instances  of  its  being  done  are  cer- 
tainly uncommon,  and  the  course  is  so  inconvenient,  as  involv- 


(a)  Bryeon  t.  Muir,  23  Nor.  1841, 4  {e)  Cameron  y.  Gordon^  16  Feb.  1830, 

D.  58.  8  S.  588. 

(6)  am  v.Anderi(m,12'ilLAy  1959,21  (d)  WdUaee v. EgUntan,2Uudi  ISSe, 

T>,  723 ;  and  Bee  ante,  p.  142,  as  to  sisting  14  S.  599. 
piandatories. 


i 
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ing  the  necessity  for  opening  up  the  record  (which  the  Sheriff- 
Substitute  cannot  do),  that  special  reason  will  always  have  to 
be  shown  for  it. 

6.  Effect  of  Sisting  a  Party. — ^When  a  party  has  been  sisted, 
in  whatever  way  it  may  have  been  done,  he  becomes  to  all  in- 
tents and  purposes  a  party  in  the  same  way  as  if  he  had  been 
specially  designed  in  the  summons.  Where  he  has  been  sisted 
in  room  of  another,  he  is  entitled  to  maintain  all  the  pleas,  and 
^s  liable  to  all  the  objections  which  could  have  been  stated  by, 
or  used  against,  his  predece8sor.(e)  If  the  opposite  party  is  to 
maintain,  either  that  the  party  proposed  to  be  sisted  is  not  en- 
titled to  the  rights  of  the  original  party,  or  is  subject  to  farther 
objections,  he  must  state  his  pleas  on  those  points  before  the 
party  is  sisted,  and  must  have  them  disposed  of  or  reserved  by 
the  interlocutor  sisting.  Unless  they  be  stated  before  the  sist, 
and  then  either  disposed  of  or  expressly  reserved,  the  Court  will 
not  afterwards  listen  to  them.(^) 


Section  IV. — Of  Ambndino  or  Adding  to  the  Pleadings. 


1.  Afomdmentg  of  the  Summons — 

Acta  Regulating. 

2.  General  Prindplee. 

8.  Amsndmentt  of  the  Conduaiona. 

4.  Restricting  Conclusiona, 

5.  Adding  to  the  Qrounda  of  Action. 

6.  Abandoning  Qrounda  of  Action. 

7.  Changing  the  Grounds  of  Action. 

8.  Time  of  making  Amendmenta, 

9.  Second  Amendments. 
10.  Mode  of  Amendment. 


11.  Dispensing  with  Amendment. 

12.  Acquieacing  in  Amendment. 

13.  Amending  the  Closed  Record. 

14.  Making  Statementa  Specific  and 

Correcting  Errora. 

15.  Appointmenta  to  eonfeaa  or  deny. 

16.  Ordering  Statementa  of  Accounts. 

1 7.  Rea  novl ter  veniens  ad  notitiam . 

18.  Time  for  atating  res  noviter. 

19.  Mode  of  atating  res  noviter. 


It  is  a  matter  of  importance  to  know  what  powers  exist  at 
various  stages  for  amending  or  adding  to  the  pleadings.  The 
rules  requiring  all  the  grounds  of  action,  and  all  the  remedies 


{e)  Watt  T.  ScoUish  North  Eastern         (g)  See  opinions  in  Camfh^  t.  Camp- 
BaiUeay  Co.,  20  Jan.  1866,  4  Mucph.     bell,  14  Jan.  1865,  3  Macph.  360. 
320. 
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claimed  to  appear  in  the  snmmoDS,  render  it  of  peculiar  im- 
portance to  know  when  and  in  what  respects  the  summons  may 
be  amended.  With  regard  to  the  other  pleadings,  so  long  as 
the  record  is  unclosed,  they  are  not  held  to  be  finally  settled ; 
and  we  have  already  seen  what  powers  exist  as  to  revising  and 
adjusting  them.  On  closing  the  record,  the  powers  of  the  She- 
riff-Substitute to  permit  alterations  on  any  of  the  pleadings  come 
to  an  end ;  and  the  only  way  now  of  effecting  alterations  is  to 
get  the  case  carried  by  appeal  to  the  Sheriff,  who  can  then  open 
up  the  record,  and  exercise  all  powers  of  alterations  which  would 
have  existed  had  the  record  not  been  closed.  There  are  certain 
things,  however,  not  properly  of  the  nature  of  alterations,  which 
the  Sheriff-Substitute  may  order  or  permit,  notwithstanding  the 
closing  of  the  record.  Thus,  if  a  statement  be  wanting  in  spe- 
cification, or  be  ambiguous,  he  may  order  a  minute  to  be  given 
in  making  it  specific,  or  explaining  its  meaning ;  if  there  be 
obvious  errors,  he  may  allow  them  to  be  corrected ;  if  accounts 
be  wanted,  he  may  order  parties  to  give  in  statements  of  them ; 
and  if  one  party  have  not  fairly  met  the  allegations  of  the 
other,  he  may  be  appointed  to  give  in  a  minute  distinctly  con- 
fessing or  denying  them.  Lastly,  if  new  matter  comes  to  the 
knowledge  of  one  or  other  of  the  parties  after  the  closing  of  the 
record,  the  Sheriff-Substitute  may  permit  its  addition.  The 
rules  under  which  these  various  things  are  done  form  the  sub- 
ject of  the  present  section. 

1.  Amendment  of  the  SnmmonB — Acts  fiegulating. — The 
amending  of  the  summons  is  chiefly  regulated  by  sections  11, 
13,  41,  66,  and  99  of  the  Act  of  Sederunt  of  1839.  Section 
11  provides  that  no  summons  is  to  be  amended  after  citation 
without  leave  of  the  Sheriff.  Section  13  applies  to  the  intima- 
tion of  amendments  made  in  absence.  Section  41  provides, 
that  if  it  appears  to  the  Sheriff,  after  the  dilatory  defences 
have  been  disposed  of,  ''that  the  grounds  of  action  on  the 
merits,  as  set  forth  in  the  summons,  are  in  terms  not  sufficiently 
positive  and  clear,  or  that  the  conclusions  are*  not  regularly  or 


C  in,  8.  IV.]  OBDINABY  ACTION— OCCASIONAL  PROCEEDINaS.    151 

General  Bemarke. 

clearly  deduced/'  he  may  either  dismiss  the  action,  or  allow  an 
amendment  of  the  summons.(A)  Section  56  of  the  Act  of  Sede- 
runt provides  that,  when  the  record  has  been  closed,  "  no  new 
averments  of  fact,  amendment  of  the  libel,(t)  or  new  ground  of 
defence,''  shall  be  allowed  or  received.(A;)  Section  99  modifies 
the  rigour  of  this  provision  by  making  it  competent  for  the 
Sheriff,  when  the  case  is  before  him  on  appeal  on  any  point,  to 
open  up  the  record  ex  praprto  motu  if  it  shall  appear  to  him  not 
to  have  been  properly  made  up.  This  provision  is  repeated 
verbatim  in  section  16  of  the  Act  of  1853. 

2.  (Jeneral  Frinoiples. — ^The  preceding  provisions  are  not  to 
be  confiideied  as  giving  the  power  to  amend  the  summons,  but 
as  regulating  and  controlling  it.  The  practice  prior  to  them 
was  more  liberal  in  allowing  amendments,  but  it  is  needless  to 
go  into  the  old  rules  of  the  common  law.  It  is  enough  to  state 
the  general  principles  on  which  the  matter  now  stands,  and 
these  may  thus  be  summed  up : — 

(1)  The  pursuer  has  no  right  to  insist  on  making  an 
amendment,  but  it  is  in  the  discretion  of  the  judge  to  give 
or  refuse  it;  and  that  on  such  terms  as  to  expenses  as  he 
thinks  right.  (2) 

(2)  Amendments  are  altogether  incompetent  after  clos- 
ing the  record,  unless  the  Sheriff-Depute,  when  the  case 
comes  before  him  on  appeal,  sees  fit  to  open  up  the  record. 

(3)  There  may  be  amended  conclusions,  or  amended 
grounds  of  conclusion,  provided  the  substantial  cause  of 
action  remains  unchanged.(n) 

{h)  This  section  makes  applicable  to  the         {k)  This  provision  was  taken  from  § 
Sheriff -Coart  provisions  resembling  those  10  of  the  Judicature  Act. 
which  section  6  of  the  Judicature  Act         (/)  See  this  discretion  exercised  in  re- 
applied to  the  Court  of  Session.  fusing  a  competent  amendment  in  Hen- 

(0  Throughout  the  regulations,  and  in  dergon  ▼.  Minto,  1  June  1860^  22  D. 

most  of  the  cases,  it  will  be  found  that  1126. 

the  summons,  in  this  connection,  is  usu-         (n)  Per  Mackenzie  in  Gray  ▼.  SfUktT' 

ally  called  the  ''  Hbel ;"  but  there  seems  land,  11  March  1847, 9  D.  928. 
no  object  in  keeping  up  two  names  for 
the  same  thing. 


152  HANDBOOK  OF  PRACTICE,  [Paet  II. 

Amending  or  Adding  to  the  Pleadings. 

(4)  No  change,  altering  the  summons  in  any  matter 
which  is  of  the  essence  of  the  action,  whether  in  the  aver* 
ment  of  what  is  an  essential  quality,  or  what  is  a  proper 
ground  of  action,  can  he  made  otherwise  than  hy  an 
amendment  on  leave  ohtained.(o) 
With  this  explanation  of  the  general  principles,  the  matter 
may  now  he  examined  in  detail. 

8.  Amendments  of  the  Oonolnsions. — There  is  little  room  for 
any  amendment  on  the  conclusions.  If  the  conclusions  he  not 
clearly  deduced,  the  summons  may  be  amended  to  the  effect  of 
making  it  clear,(jp)  but  farther  amendments  can  hardly  be 
made.  It  is  clear  that  if  the  summons  be  so  carelessly  drawn 
as  to  omit  the  conclusion  altogether,  the  defect  cannot  be  sup- 
plied.(9)  Neither  can  the  conclusion  be  altered  so  as  to  con- 
clude for  a  larger  sum  than  that  at  first  sought,  nor  can  a  sum- 
mons containing  one  conclusion  have  another  added.  Thus, 
where  a  summons  concludes  for  principal,  it  would  appear  to  be 
incompetent  to  add  a  conclusion  for  interest. (r)  The  principle 
underlying  these  rules  seems  to  be  that  a  party  cannot,  in  the 
course  of  the  proceedings,  ask  a  larger  remedy  than  that  of 
which  he  gave  the  defender  notice  on  entering  the  Court. 

4.  fiestrioting  Oonoluaions. — But  while  more  cannot  be  asked 
than  what  the  summons  asked  originally,  it  is  competent  to  ask 
less,  and  either  to  restrict  a  conclusion  or  to  abandon  it  en- 
tirely.(«)  Even  this,  however,  cannot  be  done  if  the  conclu- 
sions are  all  so  bound  up  together  that  the  effect  of  giving  up 
a  part  will  be  to  change  the  character  of  the  whole.(^) 

5.  Adding  to  the  Orounds  of  Action. — The  strict  rules  of 

• 

(o)  Per  curiam,  DaUas  t.  Mann,  14  Canal  Co.  t.  Carmkkad,  27  May  1842, 

Jane  1858,  15  D.  746.  1  Bell's  Ap.  Ca.  838. 

(p)  A.  S.  1839,  §  41.  (•)  MaekewM  ▼.  Young,  21  Jan.  1859, 

Iq)  Davidton  v.  BumUsland  Mag,,  8  21  D.  304. 

Bee.  1836, 15  8.  226.  (()  Blair  y.  SkeU,  1  June  1848, 10  D. 

(r)  See  Edinburgh  and  Okugow  Union  1 095.                      * 
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pleading  seem  to  preclude  the  addition  at  any  stage  or  in  any 
way  of  an  entirely  new  ground  of  action  from  that  stated  in 
the  summons.(u)  There  are  indeed  no  regulations  which  ex- 
pressly forbid  the  addition  of  such  new  grounds,  before  the  record 
has  been  closed,  but  the  tenor  of  the  regulations  clearly  imply 
its  incompetency,  and  the  practice  is  conclusively  to  the  same 
effect.  Thus,  an  action  concluding  for  damages  on  the  ground 
of  slander  could  not  be  amended  so  as  to  include  an  assault  as 
one  of  the  grounds  for  asking  the  damages.  The  only  case  in 
which  new  grounds  of  action  may  be  added  is  when  they  are 
connected  with  the  original  grounds  in  some  natural  or  neces- 
sary manner,  and  where  there  will  be  a  risk  that  the  whole 
merits  of  the  original  claim  may  not  be  disposed  of  if  the  new 
matter  be  excluded.  Thus,  a  party  suing  upon  a  written  obli- 
gation may  amend  to  the  effect  of  adding  the  ground  of  action 
formed  by  the  consideration  for  which  the  obligation  had  been 
granted. (v)  Again,  if  he  omit  to  state  expressly  some  ground 
of  action  apparently  implied  in  his  summons,  he  may  add  it. 
For  example,  a  party  who  was  prosecuting  a  messenger-at- 
arms  for  neglect  of  duty,  in  going  on  with  diligence  after  exe- 
cution had  been  stayed,  was  allowed  to  add  a  statement  that  the 
messenger  was  aware  of  the  stay;(a;)  and  in  another  case,  a 
pnrsuer  complaining  of  injuries  sustained  through  the  use  of 
arrestments,  was  allowed  to  add  that  the  arrestments  had  been 
used  maliciously  and  without  probable  cause. (^)  In  all  these 
cases  it  will  be  seen  that  the  additions  were  in  supplement  of 
grounds  of  action  already  stated. 

The  preceding  examples  have  been  taken  from  cases  where 
the  amendment  involved  additional  matter  of  fact.  The  principle 

(u)  Per  ICNeiU  L.  P.  (in  HiU  v.  Kin-  (r)  CampbeU  ▼.  MiteheU,  2  July  1831, 

loeh,  19  June  1855, 17  D.  059).    "  The  9  S.  875 ;  MUw  y.  MiUs,  8  March  1844, 

opinion  of  the  Court  haa  been  repeatedly  6  D.  986. 

expressed,  that  any  attempts  to  get  new  (z)  Bitehie  v.  Dunbar,  28  Feb.  1849/ 

matter  of  fact  introduced  into  a  record  11  D.  p.  882. 

which  has  been  already  closed,  or  indeed  {y)  Brodie  ▼.  Toung,  19  Feb.  1851, 13 

new  matter  at  any  stage,  cannot  be  al-  D.  737. 
lowed." 
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is  equally  applicable  to  the  case  of  adding  additional  matter  of 
law.  Where  matter  of  law  has  to  be  stated  in  a  summons,  as 
in  the  case  of  a  statute  having  to  be  founded  on,  it  is  compe- 
tent to  add  additional  matter  of  law,  such  as  a  continuing 
8tatute,(z)  or  even  (in  special  circumstances)  an  amending 
statute.(a) 

6.  Abandoning  Orounds  of  Action. — Grrounds  of  action  may 
be  abandoned  at  any  time,  either  in  whole  or  in  part,  and  that 
without  the  necessity  of  a  formal  amendment.  It  is  easy  to 
conceive,  however,  that  there  might  be  an  exception— euch  as 
that  mentioned  in  treating  of  restricting  the  conclusions — 
where  the  e£fect  of  abandoning  a  part  would  be  to  change  the 
character  of  the  whole. 

i.  Obanging  the  Grounds  of  Action. — ^As  a  change  in  the 
ground  of  action  involves  the  abandonment  of  an  original 
ground,  and  the  statement  of  a  new  ground,  it  follows  that  it 
will  be  permitted  with  great  difficulty,  if  it  be  permitted  at  all. 
It  has  been  refused  in  cases  where  the  pursuer  wanted  to  change 
his  title  to  8ue,(5)  and  in  the  parallel  case  of  his  wanting  to 
change  the  capacity  in  which  he  seeks  to  make  the  defender 
liable.(c)  Of  course  in  such  cases  as  actions  for  damages,  if  a 
pursuer  wanted  to  change  the  nature  of  the  wrong  on  which  he 
founded,  the  amendment  would  not  be  allowed.(c{)  But  if  the 
proposed  change  be  within,  and  not  substantially  different  from 
the  original  ground  of  action,  it  may  be  permitted.(e) 

8.  Time  for  making  Amendments. — The  proper  time  for  mak- 


(f)  Banldne  ▼.  Brown,  24  Feb.  1868,  (c)  Kirkkmd  ▼.  Gibton,  20  Dee.  1831, 

20  D.  672.  10  8.  167. 

(a)  Colqukoun    ▼.    Caledonian  and  {d)  8eoU  t.  CurU  and  ErAine,  S  June 

VunJbarUmtkire  BaiUeay  Co.,  10  July  1841,  2  Bob.  Ap.  Ca.  317;  Oilekrid  ▼. 

1852, 14  D.  997.  Andermm,  17  No?.  1888, 1  D.  87. 

{h)  Niabet  y.  CvMen,  29  May  1816,  (e)  Gray  w.  SvOterland,  11  Mar.  1847, 

F.  C. ;  SmUh  v.  SloddaH,  5  July  1850,  9  D.  925. 
12  D.  1185. 
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ing  amendments  on  the  summons  is  before  the  record  is  closed. 
Till  then,  any  objection  to  making  the  amendments  founded 
on  its  not  having  been  proposed  in  due  time  is  not  readily 
listened  to.  But  even  before  closing  the  record,  if  the  amend- 
ment be  not  proposed  till  after  discussions  on  dilatory  defences, 
which  should  have  preceded,  and  might  have  obviated  it,  the 
Court  may  decline  to  admit  it.(r/) 

After  the  record  is  closed,  the  Sheriff-Substitute  is  absolutely 
precluded  from  permitting  amendments.  This  prohibition  is 
contained  in  §  56  of  the  Act  of  Sedenmt  of  1839,  and  was  copied 
from  §  10  of  the  Judicature  Act.  The  Sheriff-Depute  having 
power  to  open  up  the  record,(  A)  it  would  follow  that  on  exercising 
that  power  he  could  permit  amendments  as  if  the  record  had 
not  been  closed.  This  power  might  be  held  to  authorise  him 
to  permit  amendments  even  after  proof;  for  the  Court  of  Ses- 
sion have  held  that  they  have  discretion  to  do  that  in  cases 
brought  before  them  not  falling  under  the  Judicature  Act.(i) 

It  has  been  questioned  whether,  when  a  limited  time  is  al- 
lowed for  bringing  an  action,  an  amendment  can  be  made  after 
the  expiry  of  that  time,  and  there  is  a  great  deal  to  be  said  for 
the  view  that  it  is  only  the  action  which  has  been  brought  within 
the  time,  and  not  any  different  or  amended  action  which  the 
defender  is  bound  to  meet.  Effect  was  accordingly  given  to 
this  view  in  a  case  decided  in  the  Court  of  Session,  and  though 
the  case  was  reversed  on  another  point  in  the  House  of  Lords, 
its  soundness  on  this  point  was  not  challenged.(^) 

9.  Seoond  Amendments* — There  is  no  rule  making  a  second 
amendment  incompetent.  Courts  are  unwilling  to  admit  them, 
lest  a  laxity  of  proceeding  should  be  encouraged,(Zj  and  in 

ig)  Rom  T.  Maeketuie,  27  May  1836,  (k)  MitcheU  y.  Stewart,  1  Feb.  1888, 

14  8.  845.    The  amendments  proposed  16  8.  409,  and  (as  Thomson  v.  MiicheU) 

in  this  case  seemed  also  incompetent.  28  July  1840, 1  Rob.  App.  Ca,  162. 

{h)  16  and  17  Vict.,  c.  80,  g  16  (App.  (0  Graham  v.  Anderson,  12  Dec.  1887, 

IxxTiii).  16  8.  212.    The  rabric  of  this  case  goes 

(0   Caimpbea  y.  CampbeU,  10  Feb.  too  far.    The  opinion  of  the  Lord  Ordi- 

1865,  3  Macph.  501.  nary  as  to  the  incompetency  of  a  second 
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general  they  are  excluded,  but  in  special  circumstances  se- 
cond (n)  and  even  third  (o)  amendments  have  been  permitted. 

10.  Mode  of  Amendment. — An  amendment  of  the  summons 
must  be  proposed  by  minute,  which  is  first  allowed  to  be  re- 
ceived and  seen,  and  then  (without  ordering  answers)  parties 
are  heard  on  it.  If  the  amendment  is  permitted,  an  interlocu- 
tor is  pronounced  allowing  it,  and  directing  the  clerk  to  add  it 
to  the  summons,  which  he  accordingly  does,  authenticating  the 
addition  by  his  signature.  When  a  summons  is  amended  in 
the  absence  of  the  defender,  a  copy  of  the  amendment  must  be 
served  on  him  in  the  same  manner  and  on  the  same  inductee  as 
the  original  libel.(p) 

It  is  not  competent  to  endeavour  to  evade  the  rules  as  to 
allowing  amendments  by  the  use  of  a  supplementary  summons, 
with  the  object  of  attaining  by  the  latter  means  what  could  not 
have  been  attained  by  the  former.(^) 

11.  Dispensing  with  Amendment. — ^When  a  condescendence 
has  been  ordered,  it  often  happens  that  additional  grounds  of 
action  are  stated  which,  strictly  speaking,  are  not  covered  by 
the  summons,  but  which  would  at  once  be  allowed  to  be  added 
by  way  of  amendment,  if  attention  were  drawn  to  the  matter. 
In  such  cases,  the  defender  usually  takes  no  objection,  as  he 
has  little  interest  to  do  so ;  and  the  objection  being  of  a  preli- 
minary kind,  if  he  fails  to  take  it  at  the  time,  he  is  precluded 
from  taking  it  afterwards.  A  pursuer,  however  (so  long  as  the 
law  as  to  amendments  remains  in  its  present  shape),  will  do  well, 
where  the  addition  is  important,  and  especially  where  it  affects 
the  relevancy  of  the  claim  and  is  not  merely  intended  to  pave 
the  way  for  proof,  always  to  get  the  authority  of  the  Court  to 

amendment  wu  not  adopted  by  the  Goart,         (o)  HuUon  t.  Douglas,  1  March  1851, 
and  the  judgment  was  founded  on  the     13  D.  804. 
inexpediency  of  permitting  it  {p)  A.  S.  1839,  §  18. 

(n)  Brodie  t.  Young,  19  Feb.  1851, 18         (q)  Edinburgh  and  OUugow  Union 
D.  787,  quoted  fupra,  p.  163,  note  (y).         Canal  Co.  ▼.  Carmiebael,  27  May  1842, 

1  Bell's  App.  Ca.  816. 
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make  it  by  way  of  amendment.  If  this  be  not  done,  there  is 
further,  the  risk — seldom  indeed  a  great  one — that  the  Court 
may  take  the  objection  ex  propria  motu.(r)  If  the  objection  is 
pleaded  that  additional  grounds  of  action  have  been  stated 
without  leave,  and  the  objection  be  not  obviated  by  amendment, 
it  must  be  discussed  before  a  proof  is  allowed. («) 

12.  Aoquiesoing  in  Amendment. — A  party  may  bar  himself 
from  objecting  to  an  incompetent  amendment,  if  he  have  ac- 
quiesced in  it,  by  going  on  with  the  litigation  as  if  it  had  been 
good,  without  any  objection  at  the  time  of  making,  or  any  ap- 
peal against  it  at  the  proper  8tage.(Q 

13.  Amending  the  Olosed  Becord. — As  already  pointed  out 
in  considering  the  time  at  which  amendments  may  be  made 
(supra,  art.  8),  the  only  way  at  present  of  getting  an  amend- 
ment on  a  closed  record  is  by  taking  the  case  by  appeal  before 
the  Sheriff- Depute,  on  the  first  competent  opportunity,  and  ask  • 
ing  him,  in  his  discretion,  to  permit  it  If  he  open  up  the 
record,  he  will  be  able  to  permit  amendments  on  the  summons 
such  as  the  Sheriff-Substitute  could  have  permitted  before  clos- 
ing, and  such  additions  to  or  alterations  on  the  condescendence 
and  defences  as  may  be  requisite,  and  as  may  be  competent 
without  bringing  the  pleading  into  such  shape  that  it  could  not 
have  been  originally  so  lodged  in  the  action. (it) 

14.  Making  Statements  Speoifio  and  Oorreoting  Errors. — There 
are  two  matters  not  properly  involving  amendments  at  all,  but 
closely  connected,  and  often  confounded  with  them,  which, it  is 
necessary  here  to  notice,  viz.,  explaining  ambiguous  or  general 
statements,  and  the  correction  of  obvious  errors.  These  things 
may  be  done,  when  requisite,  with  the  permission  of  the  Court, 

(r)  See  Bair^t  Tn.  ▼.  MiteheU,  8  July  (()  JohruUme  ▼.  Ettioi,  22  June  1824, 

1845,  7  D.  1001,  where  the  Lord  Ordi-  2  Shaw,  Ap.  Ca.  461. 

nary  apparently  started  the  objection.  (u)  16  and  17  Viet.  c.  80,  §  16  (App. 

(«)  London  Joint  Stock  Batdc  ▼.  Stew-  Ixxviii). 
art,  14  Jan.  1859,  21  D.  250. 
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aod  are  not  restricted  either  as  to  time  or  mode  in  the  way  in 
which  other  amendments  are.  In  all  the  examples  given  below 
the  explanations  or  corrections  were  made,  in  the  Court  of  Ses- 
sion, on  a  closed  record,  notwithstanding  the  prohibition  against 
amendments  of  that  kind  contained  in  the  Judicature  Act.(x) 

It  is  frequently  necessaiy  for  the  safety  of  one  of  the  par- 
ties that  a  greater  specification  should  be  added  to  a  record.  A 
simple  instance  is  where  the  party  has  taken  too  great  latitude 
in  point  of  time,  and  it  is  required  to  be  stated  more  precisely .(y) 
But  it  applies  to  other  matters  as  well  as  time.  For  example, 
a  party  suing  for  damages  for  alleged  injuries,  may  be  called 
on  or  permitted  to  give  farther  specification  in  regard  to  the 
way  in  which  he  was  injured,(z)  or  to  the  complaints  which  he 
made  of  them. (a)  Even  such  important  parts  of  a  pursuer's 
case  as  the  nature  of  his  title  have  been  allowed  to  be  made 
more  specific. (6) 

Clerical  errors  may  be  corrected,  with  permission,  at  any 
time.  In  the  case  where  the  context  clearly  shows  the  error  to 
have  been  clerical  there  is  no  difficulty.(c)  In  other  cases  it 
must  be  made  to  appear  in  some  sufficient  manner  that  the 
error  was  clerical.((2)  Errors  caused  by  deficient  information 
are  not  clerical  errors,  and  cannot  be  corrected  as  such,  except 
in  special  cases.  Such  a  case  occurs  when  access  has  been  re- 
fused to  a  deed,  and  a  party  is  thereby  obliged  to  describe  it 
from  memory.  In  that  case  an  error  in  the  date  has  no  other 
effect  on  the  opposite  party  than  an  error  obviously  clerical.(e) 
Care  must  be  taken  not  to  allow,  under  the  guise  of  correcting 
a  clerical  error,  ,a  change  in  the  ground  of  action.(<7)     The 


(«)  6  Geo.  IV.,  c.  20,  }  10. 
iy)  St^hen  v.  Patenon,    1    March 
1865,  8  Macph.  571. 
(c)  Maekame  v.  Woddrop,  24  Jan. 

1854. 16  D.  381. 

(a)  Broadwood  v.  Hunter,  2    Feb. 

1855. 17  D.  S40. 

(5)  FerfftiBon  v.  Steavmmm,  26  Jan. 
1830,  8  S.  890. 

(e)  M'AUitter  y.  BriiUh  Plate  Glan 
Oompanjf,  19  Feb.  1859,  21  D.  546. 


(«0  Bayne  y.  Macgregor,  ,18  June 
1862,  24  D.  1130. 

(e)  BigndL  t.  Flini,  14  Bee.  1869,  22 
D.  190. 

{g)  HiU  y.  Kinloeh,  19  Jane  1855, 17 
B.  958.  The  action  complained  of  dam- 
ages done  hy  ^  flood  occorring  in  "April 
1850,"  and  the  punoer  wished  to  comet 
the  time  to  "  the  spring  of  1851.' 


Bt 
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general  mode  of  correctiDg  a  clerical  error  is  by  minute,  followed 
by  an  interlocutor,  but  it  might  also  be  done  by  a  marking  on 
the  margin,  signed  by  the  clerk  by  the  judge's  order.(A)  In 
some  cases  no  amendment  is  made  at  all,  and  the  clerical  error 
is  simply  disregarded.(i) 

15.  Appointments  to  Oonfess  or  Deny. — ^Applicable  to  certain 
cases  there  is  a  special  power  of  pronouncing  orders  with  a  view 
to  making  the  record  specific.  When  the  record  has  been 
closed,  or  at  such  earlier  stage  as  the  Sheriff  shall  think  expe- 
dient, power  is  given  to  him  to  order  the  parties,  or  either  of 
them,  by  a  writing  under  their  hands,  "  to  confess  or  deny  " 
specified  fact8.(y)  Where  records  are  properly  framed  and  con- 
strued, this  power  seldom  requires  to  be  used.  If  a  party  fails 
in  reply  to  a  call  upon  him  to  confess  or  deny,  he  is  held  as 
confessed  to  such  an  extent  as  the  Sheriff  thinks  just. 

16.  Ordering  Statements  of  Accounts. — In  some  cases,  such 
as  those  which  depend  on  the  result  of  an  accounting,  a  record 
does  not  fully  bring  out  the  question  at  issue,  and  it  is  some- 
times therefore  expedient  that  statements  of  accounts  should 
be  lodged.  The  Sheriff  accordingly  has  it  in  his  power  to  call 
on  either  party  to  lodge  statements  of  all  accounts  relevant  to 
the  matter  at  issue.(^)  To  clear  up  such  matters  farther,  he 
may,  when  the  accounts  are  lodged,  also  order  objections  to 
them  to  be  lodged,  and  then  he  may  allow  answers  to  those 
objections ;  and  lastly,  he  may  allow  both  the  objections  and 
the  answers  to  be  revised.  Since  1853  it  has  been  requisite  to 
exclude  argument  from  such  pleadings.  (2)  The  Act  of  Sede- 
runt does  not  point  out  any  particular  stage  of  the  process  as 
the  proper  one  for  lodging  such  accounts  and  relative  pleadings ; 


(h)  See  note  {d),  p.  158.  Aliment  was  awarded  from  the  former 

(t)  EuUhiton  v.    ThomM,  10   July  date  without  amendment. 

1828,  6  S.  1130.     A  summons  for  ali-  (j)  A.  S.  10  July  1889,  J  66  (App.  Uii). 

ment  said  the  child  was  bom  in  Febru-  \k)  A.  S.  1839,  §  87  (App.  Ivii;. 

aiy  when  it  should  have  been  January.  (0  16  and  17  Vict.  c.  80,  ^  12. 
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but  as  the  Act  of  1853  contemplates  that  the  first  thing  to  be 
done  in  all  actions  is  to  make  up  the  record,  they  should 
not  in  general  be  ordered  till  that  has  been  done.  There  are 
cases,  however,  where  to  delay  the  accounts  in  this  way  would 
be  to  waste  the  record ;  and  in  cases  where  right  to  see  the 
accounts  is  not  disputed,  there  seems  no  absolute  incompetency 
in  beginning  by  ordering  their  production. 

17.  Bbb  noviter  Teniens  ad  notitiam. — Hitherto  we  have  dealt 
with  the  modes  of  stating  matters  known,  or  which  ought  to 
have  been  known,  to  the  parties  at  the  time  of  lodging  the 
pleadings  which  contained,  or  should  have  contained  them. 
The  addition  of  matter  coming  to  knowledge  after  the  record 
has  been  closed  is  provided  for  by  section  58  of  the  Act  of 
Sederunt  of  1839,  which  regulates  the  lodging  of  a  "state- 
ment of  any  matter  of  fact  or  document  noviter  veniens  ad  fio- 
titiam^  or  emerging  since  the  record  was  closed. '*(n) 

With  reference  to  the  matters  of  fact  (as  distinguished  from 
documents)  which  may  thus  be  brought  forward,  they  must,  in 
the  first  place,  be  such  as  it  was  essential  to  have  stated  in  the 
original  record.  The  provisions  as  to  bringing  forward  res  no- 
viter will  not  be  allowed  to  be  used  as  a  means  for  introducing 
new  evidence,  discovered  since  the  proof  was  closed.  If  such 
evidence  be  discovered,  its  admission  must  be  applied  for  by 
asking  additional  proof,  and  its  admissibility  will  depend  on 
the  competency  of  allowing  such  proof. (o)  In  the  second 
place,  as  the  name  implies,  the  matter  must  have  come  to  the 
knowledge  of  the  party  since  the  record  was  closed.  It  is  not, 
however,  enough  to  make  it  res  noviter  that  the  party  simply 
did  not  know  of  it  when  the  record  was  closed.  To  hold  this 
might  make  parties  careless  in  their  investigations.  Nothing 
is  res  noviter  which  it  was  in  the  power  of  the  party  to  have  dis- 
covered with  ordinary  care  before  closing  the  record.(p)    The 

(n)  A.  S.  10  July  1839,  §  58  (App.  lii),         (o)  Longworth  y.  YOcerUm,  10  March 
framed  on  the  model  of  i  10  of  the  Judi-     1865,  3  Maq)h.  645. 
cature  Act.  {p)  Per  Lord  President  in  Camphdl  r. 

Campbell,  10  Feb.  1866,  3  Macph.  504. 
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competency  is  therefore  very  much  a  question  of  circum- 
8tances.(9)  Thus,  it  was  held  that  the  ignorance  was  inex- 
cusahle  where  attention  had  heen  directed  to  the  matter  hy  a 
defence  in  a  former  action  ;(r)  while,  on  the  other  hand,  the 
ignorance  was  excused  where  the  facts  appeared  from  evidence 
withheld  by  the  other  party  till  the  record  had  been  closed. («) 
With  reference  to  documents,  the  principle  is  the  same  as 
with  reference  to  matters  of  fact.  A  newly  discovered  docu- 
ment cannot  be  founded  on  in  the  record  unless  it  be  one  ne- 
cessary to  support,  or  negative,  in  whole  or  in  part,  a  ground  of 
action  or  defence.  It  must  also  be  a  document  of  whose  exist- 
ence, or  of  whose  contents,  the  party  was  excusably  ignorant  at 
the  date  of  closing  the  record.  What  is  excusable  ignorance 
is  (as  formerly)  a  question  of  circumstances.  It  has  been  sup- 
posed that  there  was  a  rule  that  documents  recorded  in  the 
public  records  could  in  no  case  be  founded  on  as  res  nomter; 
but  that  is  a  mistake,  and  such  deeds  have  been  admitted. (^) 
It  will,  however,  be  an  element  in  considering  how  far  the 
party  was  excusably  ignorant,  and  will  raise  a  presumption 
against  him.(u) 

18.  Time  for  stating  Bes  Noviter. — By  the  Act  of  Sederunt 
it  is  made  competent  to  tender  a  statement  of  res  noviter  at  any 
time  before  final  judgment  is  pronounced.  This  obviates  a 
difficulty  which  has  occurred  in  the  Court  of  Session  in  inter- 
preting the  Judicature  Act,  where  the  like  proceeding  was 
made  competent  at  any  time  in  the  ^^  course  of  a  cause."  A 
party  may,  however,  foreclose  himself  from  the  right  to  make 
the  statement  if  he  delay  to  do  so,  after  discovering  the  fact  or 
document,  until  another  material  step  in  the  process  (such  as  a 
proof)  has  been  taken. (v) 

{q)  Per  Lord  President   M'Neill   in  (()  MaiOand  t.  M*CleUand,  2  July 

MaiUand  ▼.  M'CleUand,  infra,  note  (<).  1857,  19  D.  945. 

(r)    North  Britith  Railway    Co.  r.  (u)  Orahame  t.  Orahame,  14  Jane 

Broion,  Gordon  dt  Co.,  12  June  1857,  1825, 1  Wilson  and  Shaw,  353. 

19  D.  840.  (v)  Hanten  y.  Craig,  16  July  1858, 

{»)  Bain  y.  Balfour,  1  June  1838, 16  20  D.  1306. 
S.  1097. 
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19.  Mode  of  statiiig  Bes  Hoviter. — The  mode  of  makiDg  a 
statement  of  rea  noviter  is  somewhat  complicated.  The  party 
hegins  with  a  motion  for  leave  to  lodge  it,  which  he  may  make 
either  verbally  or  by  a  short  note  without  argument.  The 
Sheriff  then  appoints  him  to  give  in,  within  a  specified 
time,  a  condescendence  stating,  in  the  first  place,  the  alleged 
res  nomter,  and,  in  the  second  place,  the  circumstances  under 
which  it  only  recently  came  to  his  knowledge.  Either  in  this, 
or  by  a  subsequent  order,  the  Sheriff  may,  if  he  see  cause,  ap- 
point the  other  party,  within  a  specified  time,  to  answer  the 
second  part  of  the  condescendence.  The  Sheriff  then  deter- 
mines, upon  proof  or  otherunse,  whether  the  res  notnter  is  to  be 
added  to  the  cause.  At  the  same  time  he  determines  or  speci- 
ally reserves  the  point  of  expenses.  If  he  is  of  opinion  that 
the  res  noviter  ought  to  be  added,  he  pronounces  an  order  to 
that  effect,  and  appoints  the  opposite  party  to  answer  the  first 
part  of  the  condescendence.  The  proceeding  finishes  by  the 
record  being  closed  of  iiew  upon  the  additional  papers.(a;) 


Section  V. — Of  Abandoning,  Conjoining,  and  Sistino 

Actions. 


abandoning  actions. 

1.  Mode  of  Abandoning, 

2.  Time  of  Abandoning. 

3.  Minute  of  Abandonment. 

4.  Condition  as  to  Evpenaee. 

5.  Eequieite  Jnterloeutore. 

6.  Partial   Abandonment. 

conjoining  actions. 

7.  Power  of  Conjoining. 

8.  When  proper  to  Conjoin-^Case  of 

Partiee  being  the  earns. 


9.   When  proper  to  Conjoin — Case 
of  Parties  not  being  the  same. 

10.  Neither  Parties  nor  Matters  at 

isstte  the  same. 

11.  Time  of  Conjoining. 

12.  Mode  and  Effect  of  Conjoining. 

13.  Disjoining  Conjoined  Actions. 

BI8TING  actions. 

14.  Power  ofsisting  Actions. 

16.  Sisting      to      have      Document 
Stamped. 


ABANDONING  ACTIONS. 

The  power  to  abandon  an  action,  and  to  commence  pro- 


(z)  A.  S.  10  Jnlj  1889,  §  58  (App.  lii). 
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ceedings  ane'w,  is  a  power  given  to  pursuers  to  meet  the  case 
of  their  finding  that  the  action  has  been  mismanaged  in  some 
respect,  and  to  enable  them  to  save  the  time  that  would  be  lost 
in  going  on  to  have  the  action  dismissed,  or  to  the  still  worse 
event  of  having  a  decision  pronounced  adverse  to  the  claim. 
The  power  is  considered  to  be  under  sufficient  control  when 
payment  of  expenses  is  made  a  condition  of  the  right  to 
abandon.  There  is  no  similar  power  to  a  defender  who  finds 
that  he  has  mismanaged  his  defence. 

1.  Mode  of  Abandoning. — ^Before  enrolment  the  action  may 
be  abandoned  by  a  letter  from  the  pursuer,  coupled  with  a  judi- 
cial renunciation  of  it  in  the  new  action  brought  in  its  stead. (y) 
It  is  erroneous,  however,  to  suppose  that  a  letter  alone  is 
sufficient  to  effect  the  abandonment  of  an  action  which  has  not 
been  enroUed.(2) 

After  enrolment,  the  abandonment  of  actions  is,  in  practice, 
regulated  entirely  by  the  Act  of  Sederunt  of  1839,  though 
there  seems  to  have  been  no  express  repeal  of  the  old  common 
law  power  of  abandoning,  which,  before  litiscontestation,  was 
exercised  by  the  pursuer  passing  from  the  instance  on  payment 
of  the  defender's  expenses ;(«)  and,  after  litiscontestation,  was 
carried  out  by  pronouncing  decree  of  absolvitor,  and  dealing 
with  expenses  as  to  the  Court  might  seem  right.(6)  The  com- 
mon law  powers  are  in  disuse,  and  are  not  now  of  consequence, 
because  the  remedy  before  litiscontestation  is  the  same  as  that 
in  the  Act  of  Sederunt ;  and  the  discretion  which,  after  litis- 
contestation, was  got  in  regard  to  expenses,  was  at  the  cost  of 
the  pursuer  having  to  submit  to  decree  of  absolvitor. 

The  provisions  of  the  Act  of  Sederunt  are,  that  "  it  shall  be 
competent  to  the  pursuer,  before  any  interlocutor  of  absolvitor 
is  pronounced,  to  enter  on  the  record  an  abandoumeut  of  the 

[y)  Laidlawy.  Smith,  ST&arch  1834,  12,125;  OamotwiV.  18  Dec.  1669,  M. 

12  S.  638.  12,134 ;  Stair,  4.  40.  8. 

(z)  Per  Deas  in  C^mphelTt  Tnuteet  ▼.  (6)  JoHy,  10th  June  1625,  M.  12,129 ; 

Campbdlf  3  July  1863, 1  MMph.  1019.  Caledonian  Iron    Company   v.   Clyne, 


(a)  Knott$  ▼.  Irvine,  March  1858,  M.      14  Dec.  1831, 10  S.  133. 
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cause  on  paying  full  expenses  to  the  defender,  and  to  bring  a 
new  action  if  otherwise  competent. "(<^) 

2.  Time  of  Abandoning. — In  the  Court  of  Session  the  clause 
of  the  Judicature  Act  corresponding  with  the  clause  above 
quoted  gives  no  power  of  abandoning  till  the  record  has  been 
closed.((£)  In  the  Sheriff-Court  there  is  no  such  limitation.  In 
the  Act  of  Sederunt  passed  in  1828,  to  carry  out  the  Judicature 
Act,  another  limitation  was  put  on  the  power  of  abandonment 
in  the  Court  of  Session,  so  as  to  make  it  incompetent  to  abandon 
not  only  after  actual  absolvitor,  but  after  any  interlocutor  "lead- 
ing by  necessary  inference  to  such  absolvitor,  "(c)  This  limita- 
tion, calculated  only  to  give  rise  to  nice  questions,  has  not 
been  repeated  in  the  Act  of  Sederunt  of  1839.  It  is  the  actual 
pronouncing  of  judgment  which  ends  the  power,  and  though 
opinions  may  have  been  delivered  fatal  to  the  pursuer's  case, 
he  is  in  time  to  abandon,  so  long  as  the  terms  of  the  inter- 
locutor of  absolvitor  are  not  settled.  (^) 

3.  Hiiiute  of  Abandonment. — ^The  pursuer  must  enter  his 
abandonment  on  the  record.  This  is  done  by  minute.  For- 
merly it  was  common  for  the  minute  to  contain  an  offer  to  pay 
expenses,  and  a  reservation  of  right  to  bring  a  new  action,  but 
the  Court  of  Session  have  decided  that  this  is  irregular,  and  that 
the  minute  in  that  Court  should  simply  be — ^'abandon  this 
cause  in  terms  of  the  statute."  In  like  manner,  the  minute  in 
the  Sheriff-Court  should  contain  no  qualification  or  reserva- 
tion.(A) 

4.  Condition  as  to  Expenses. — Payment  of  expenses  is  a  con- 
dition precedent  of  abandonment.  Though  an  interlocutor 
holding  the   action    abandoned    has    been    pronounced,    the 


(c)  A.  8.  1839,  {  61  (App.  liii). 
{d)  6  Geo.  IV,  c.  120,  g  10. 
(«)  A.  S.  nth  July  1828,  §  115. 


(g)  WeOem  Bank  v.  Baird,  20  March 
1662,  24  D.  859. 

(;0  Adcmtson  v.  GuOd,  28  Jane  1867, 
6  Macph.  347. 
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action  will  subsist  till  the  expenses  have  been  fixed  and  de- 
cerned for^  and  a  new  action  will  be  incompetent  until  actual 
payment.  If  the  defender  delay  to  proceed  to  settle  the  ques- 
tion of  expenses,  the  pursuer  may  consign  a  suitable  amount, 
and  the  defender  will  be  held  in  the  new  action  as  barred  from 
objecting.(i)  The  case  in  which  this  was  settled  perhaps  went 
too  far  in  holding  that  it  was  sufficient  to  consign  the  amount 
after  the  new  action  had  been  brought.  It  has  recently  been  held 
— and  the  necessity  for  the  decision  must  be  regretted — ^that  a 
new  action  was  incompetent  because  the  summons  was  served 
on  the  day  before  decree  for  expenses  was  pronounced  in  the 
abandoned  action ;  and  that  even  accepting  payment  of  those 
expenses  did  not  preclude  the  defender  from  stating  this  plea.(A;) 
"  Full  expenses "  in  the  Act  of  Sederunt  mean  the  ex- 
penses as  between  party  and  party,  without  being  subject  to 
any  modification,  but  do  not  mean  expenses  as  between  agent 
and  client.  (Z) 

5.  Beqnisite  InterlocTitors. — In  addition  to  the  minute  and 
the  payment  of  the  expenses,  the  abandonment  to  be  complete, 
requires  to  be  sustained  by  an  order  of  the  Court.  This  is  ab- 
solutely necessary,  and  if  the  Sheriff  should  mistakenly  refuse 
to  pronounce  such  an  order  the  pursuer  must  appeal. (n)  The 
proper  form  of  order  is,  "to  hold  the  action  as  abandoned  under 
the  condition  and  reservation  contained  in  the  61st  section  of 
the  Act  of  Sederunt  of  10th  July  1839."  The  order  should 
contain  no  other  conditions  or  reservations. (o)  It  is  unnecessary 
to  "  dismiss  "  the  action  ;  and  wrong  to  pronounce  absolvitor. 
Sometimes  the  order  is  pronounced  at  once  on  the  minute  of 
abandonment  being  lodged,  and  sometimes  not  till  after  the 

(0  Lawaon  v  Low,  1  July  1845,  7  D.  8  D.  889.    (In  this  case  the  SheriflF  re- 

960.  fused  to  hold  the  action  as  abandoned 

{k)  Aitken  ▼.  Dicky  7  July  1863,  1  till  it  should  appear  what  had  become  of 

Kacph.  1038.  some  steps  of  process  which  the  pursuer's 

(I)  Loekhart  y.  Lockhart,  15  July  1845,  agent  had  withdrawn.)    Muir  y.  Barr, 

7  D.  1046.  2  Feb.  1849, 11  D.  488. 

(»)  Carmaek  y.  Waters,  28  Feb  1846,         (o)  See  Western  Bank  y.  Baird,  mpra. 
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receipt  for  the  expenses  has  been  produced,  but  there  is  no 
material  difference  between  the  ways,  and  though  the  latter 
seems  fully  the  more  accurate,  the  former  seems  that  followed  in 
the  Court  of  Session. 

6.  Whether  Partial  Abandonment  Oompetent. — It  has  not 
been  decided  whether  it  is  competent  to  abandon  part  of  an 
action.  After  decree  disposing  of  part  of  the  conclusions  has 
been  pronounced,  it  would  appear  quite  competent  for  the  pur- 
suer to  abandon  the  remainder,  as  that  remainder  would  then 
be  the  whole  action  before  the  Court ;  but  the  question  is  more 
difficult  whether  a  pursuer  can  abandon  a  part  of  his  action,  go 
on  with  the  remainder,  and  bring  a  new  action  as  to  the  aban- 
doned part  ?  Of  course  he  may  restrict  the  conclusions  of  his 
summons,  but  the  result  of  doing  that  would  be,  that  the  points 
cut  out  by  the  restriction  would  be  held  as  determined  against 
him.  The  difficulty  is,  whether  he  can  so  abandon  part  of  the 
conclusions  as  to  reserve  right  to  bring  a  new  action  on  them  ? 
and  on  that  question  the  considerations  of  weight  seem  to  be, 
that  wliile  the  Act  of  Sederunt  neither  expressly  authorises  nor 
even  contemplates  such  a  course,  to  follow  it  would  be  to  subject 
the  defender  to  an  accumulation  of  actions.(2) 

CONJOINING  ACTIONS. 

7.  Power  of  Ooiyoiiiing. — When  actions  in  Court  depend 
between  the  same  parties,  or  relate  to  the  same  matter,  it  is 
frequently  desirable  to  conjoin  them,  so  as  to  save  trouble  and 
expense.  No  special  regulations  have  been  made  directing 
when  or  how  this  should  be  done.  Each  case  is  judged  of  by 
itself,  and  it  is  in  the  discretion  of  the  Court  to  say  when 
it  should  be  done.  In  the  Court  of  Session,  where  each 
Division  and  each  Lord  Ordinary  forms  a  distinct  Court,  there 
is  often  used  a  proceeding,  short  of  conjoining,  called  remitting 


iq)  See  Wilton  ▼.  Magistrates  of  Mug-     and  Hay  y.  Earl  of  Morton,  6  June  1862, 
seOmrgh,  22  Feb.  1S6S,  6  Maq>h.  483,     24  D.  1054. 
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ob  contiTigentiam,  by  which  connected  actions  enrolled  before 
different  judges  are  transferred  so  as  to  bring  them  before  the 
same  judge.  The  rules — partly  statutory — under  which  this  ip 
done  need  not  be  considered  here,  because  there  is  no  practice 
(however  useful  it  might  occasionally  be)  of  remitting  causes 
from  one  Sheriff-Court  to  another ;  (r)  and  in  the  Sheriff-Courts 
where  there  is  more  than  one  judge,  the  rolls  are  kept  apart  for 
convenience  only,  and  causes  may  be  transferred  from  one  judge 
to  another  at  the  discretion  of  the  Sheriff. 

8.  When  Proper  to  Ooi\join — Case  of  Farties  not  being  the 
Same. — ^If  the  parties  are  the  same,  there  is  such  an  obvious 
convenience  in  having  the  actions  disposed  of  together  that 
there  will  be  a  disposition  to  conjoin  them  if  the  subject  matter 
of  the  one  is  connected  with  that  of  the  other,  though  the  con- 
nection may  not  be  very  close.  There  must,  however,  be  some- 
thing to  be  gained  by  the  conjunction,  in  the  way  of  either 
shortening  or  simplifying  the  investigation  and  the  settlement 
of  the  questions  at  issue ;  and  it  will  not  be  done  if  it  is  to 
prejudice  the  rights  of  either  party. (»)  Thus,  though  the  par- 
ties were  the  same,  and  the  subject  matter  was  almost  the  same, 
the  Court  refused  to  conjoin  where  the  effect  would  have  been 
to  give  the  defenders  the  benefit,  in  regard  to  the  whole  case, 
of  certain  pleas  which  they  had  stated  in  the  second,  but  had 
omitted  to  state  in  the  first,  action. (^)  Conjunction,  in  like 
manner,  will  be  refused  if  it  is  to  have  the  effect  of  giving  to 
a  party  the  benefit  of  a  plea  of  compensation  to  which  he  is  not 
entitled.(u)  The  motion  for  conjunction  may  be  refused  on 
grounds  of  mere  expediency,  as,  for  instance,  if  it  be  desirable 
to  have  the  one  action  tried  before  the  other,  or  in  a  different 
manner  from  the  other. 


(r)  Wauehope  y.  The  North  British  (<)  National  Ext^umge  Company  v. 

fiai2t»i^,6Marth  1862,4MacqQeen  Ap.  Drew  and  IHek,  12  July  1861,  23  D. 

CiL  84S.  1278. 

(«)  There  is  tax  exception  in  Maritime  (u)  M'Leay  y.  Bate,  17th  Feb.  1826, 

ea^es,  which  see  urfra.  4  S.  481. 
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9.  When  Proper  to  aoi\joiii — Case  of  Fajties  being  the  Same. — 
Even  though  the  parties  be  not  exactly  the  same,  actions  as  to 
the  same  matter  may  be  conjoined  if  there  be  the  prospect  of 
great  convenience  in  doing  so,  in  the  way  of  making  one  record 
or  one  proof  serve  for  all.  Thus,  two  actions  were  conjoined 
where  different  pursuers  were  making  the  same  demand  on 
a  defender.(v)  Actions  were  also  conjoined  where  the  same 
pursuer  prosecuted  different  defenders  in  regard  to  the  same 
matter. (a;)  In  the  same  way  counter  actions  may  be  conjoined, 
although  the  pursuers  of  the  one  may  not  be  altogether  the 
same  as  the  defenders  in  the  other,  provided  that  both  actions 
are  such  as  to  make  it  desirable  to  have  all  the  parties  in  the 
field  in  settling  each  of  them.(y)  This  principle  does  not  apply 
where  the  second  action  is  one  of  relief,  brought  by  the 
defender  of  the  first  against  some  third  party ;  for,  though 
both  actions  are  (in  a  certain  sense)  in  regard  to  the  same 
matter,  the  defender's  liability  in  the  first  may  depend  upon 
quite  different  considerations  from  his  right  to  relief  in  the 
second,  (z) 

10.  Neither  Parties  nor  Hatters  at  issue  the  same. — If 
neither  the  parties,  nor  the  grounds  of  action,  nor  yet  the 
remedies  claimed,  be  exactly  the  same,  the  cases  cannot  be 
conjoined ;  even  though,  in  regard  to  each  of  them,  the  actions 
should  be  closely  connected.  In  such  a  case  the  difficulties  of 
keeping  separate  what  pertained  to  each  action  would  more  than 
counterbalance  any  saving  gained  by  having  a  joint  inquiTy.(a) 

11.  Time  of  Ooiyoining. — ^Both  actions  must  be  in  depend- 
ence and  must  be  before  the  same  Court.     It  is  desirable,  also. 


(r)  lAndtay  v.   Chapman,  23   Feb.  (y)  M'IkmaU  ▼.  CampbeO,  17th  Feb. 

1826,  4  8.  490.  1838, 16  S.  629. 

(as)  Buedeueh  ▼.  Chwan,  23  Feb.  1866,  (z)  Maekay  v.  Oreenhitt,  14th  July 

4  Maq)h.  476.     The  defenders  were  1858,  20  D.  1251;  Gray  ▼.  Kerr,  7th 

charged  with  makiiig  nuisances  in  a  river  Feb.  1837, 15  8.  494. 

at  different  stages  of  its  course.  (a)  WeOem  Bank  t.  DougUu,  20th 

March  1860,  22  D.  447. 
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that  they  should  both  be  at  the  same  stage,  and,  if  possible,  this 
stage  should  be  before  closing  the  record.  When  they  are  not 
in  the  same  stage,  the  first  action  may  be  delayed  until  the 
second  has  been  brought  up.  After  a  proof  has  been  taken 
in  one  of  the  actions,  it  can  only  be  in  very  special  circumstances 
that  it  will  be  desirable  to  conjoin  with  it  another,  in  which 
proof  has  not  been  taken. 

12.  Mode  and  Effect  of  Oonjoining. — The  mode  of  conjoining 
is  by  writing  an  interlocutor  to  that  effect  in  both  actions;  and 
thereafter  both  processes  proceed  together.  The  interlocutors, 
after  conjunction,  are  written  on  the  interlocutor  sheet  of  the 
principal  action,  or  on  a  new  interlocutor  sheet,  and  all  steps 
taken  are  applicable  to  both.  Steps  taken  before  conjoining 
remain  applicable  only  to  the  action  in  which  they  have  been 
taken,  unless  there  has  been  an  express  consent  or  order  at  the 
time  of  conjoining  that  they  should  be  applicable  to  both.  In 
disposing  of  the  conjoined  actions  all  conclusions  should  be 
specially  disposed  of,  so  as  distinctly  to  show  what  is  done  on 
each  action. 

13.  Of  DiEfloining  Actions. — Actions  which  have  been  con- 
joined may  be  disjoined  at  any  time.  For  example,  this  has 
been  done  where  it  has  turned  out  that  it  would  be  better,  after 
all,  to  try  one  of  them  before  the  other. (6)  If  they  have  a  joint 
record,  it  may  remain  the  record  in  the  leading  action,  and  a 
new  record  may  be  made  up  in  the  other. 

SISTING  ACTIONS. 

14.  Power  of  Sisting  Actions. — The  power  of  sisting  an  ac- 
tion is  a  power  by  which  the  action  is  delayed  until  either  the 
pursuer  or  the  defender  shall  have  taken  some  particular  pro- 
ceeding. This  power  is  sparingly  exercised,  as  it  interferes 
to  some  extent  with  the  right  of  every  litigant  to  have  his  case 
heard  and  determined  as  quickly  as  possible. 

(6)  Turner  v.  Tunnock's  Trustee,  29  Junuary  1864,  2  Miuiph.  609. 
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The  actions  which  it  is  competent  to  sist  are  usually  petitory 
actions  which  a  pursuer  has  brought  too  soon  ;  for  example, 
where  he  ought  first  to  have  brought  a  reduction  to  clear  away 
some  deed  establishing  the  defender's  right, (c)  or  to  have 
brought  a  declarator ,((Q  or  proving  of  the  tenor, (e)  to  estab- 
lish his  own  right.  In  such  cases  the  first  process  is  sisted  for 
a  reasonable  period,  to  allow  the  pursuer  to  bring  the  requisite 
action.  The  same  principle  applies  where  a  pursuer  brings  an 
action  in  circumstances  where  he  ought  to  have  waited  for  the 
completion  of  proceedings  already  in  dependence. (^) 

In  other  cases  the  power  is  exercised  to  enable  the  defender 
to  bring  an  action  to  constitute  some  defence  which  he  is  not 
allowed  to  plead  by  way  of  exception.  Here  the  process  is 
sisted  to  allow  the  defender  to  bring  the  requisite  action. 
The  power  of  sisting  must  not,  however,  be  used  so  as  to  give 
the  benefit  of  pleas  to  a  defender  to  which  he  has  no  right. 
It  is,  for  example,  incompetent  to  sist  an  action  for  a  liquid 
claim  till  an  illiquid  claim  is  constituted ;  though,  if  the  action 
for  the  latter  be  almost  completed,  there  is  a  discretion  to  sist 
the  former  for  a  short  period,  on  the  authority  of  the  maxim, 
quod  statim  liquidari  potest  pro  jam  liquido  hahetur.QC) 

Sisted  actions  may  be  revived  by  recalling  the  sist,  which 
may  be  done  either  on  the  completion  of  the  proceedings  for 
which  it  was  allowed,  or  on  the  failure  of  the  proper  party  to 
proceed  diligently  with  them.  As  it  is  incompetent  to  take 
any  proceedings  in  a  sisted  action,  it  should  not  be  liable  to  the 
statutory  dismissal  which  overtakes  actions  in  which  the  parties 
take  no  steps  for  a  certain  period. (t) 


{e)  BirreU  v.  Dundee  Ouol  0>mmi«-  {g)  Oirdwood  v.  Hercvlee  itifuranM 

BUmeny  26  Nov.  1856,  29  Jurist,  46;  Co.,  2  Feb.  1838,  11  8.  351. 

M'Laren  v.  SleeU,  13  Noy.  1857,  20  D.  (h)  Mmro  ▼.  McMlonahTB  Exeeuton, 

48.  80  March  1866,  4  Maq>h.  687. 

(d)  Loudon  ▼.  Young,  21  May  1856,  (i)  16  and  17  Vict.  c.  80,  §  16;  and 

18  D.  856.  if\fra,  Section  YII. 

(0  Offieere  of  Ordnance  ▼.  Wood,  8 
March  1825, 8  8.  629. 
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15.  Sisting  to  have  Document  Stamped. — Where  either  party 
produces  and  founds  on  a  document  which  requires  to  be 
stamped  before  it  can  be  looked  at  by  the  Court,  it  is  competent 
to  sist  the  action  for  a  reasonable  time,  to  enable  the  party  to 
get  the  stamp  affixed  by  the  proper  authorities.  It  is  not  regu- 
lar, however,  at  this  stage  to  determine  any  question  as  to  who 
is  to  be  liable  for  the  expenses  of  the  post-stamping.  These 
must  be  borne,  in  the  first  place,  by  the  party  who  is  obliged 
to  found  on  the  deed  \(k)  though,  if  the  deed  be  a  bilateral  one, 
and  he  succeed  in  his  action,  the  Court  may,  in  dealing  with  , 
the  general  expenses  of  the  action,  award  to  him  the  half  of 
what  the  stamping  has  coBt.(Z) 


Section  VI. — Of  Occasional  Proceedinos  in  the  way  of 

Proof. 


JUDICIAL  EXAMINATIONS. 

1.  When  Judicial  EzofMnatian  com' 

petent. 

2.  Time  of  taking  Examination, 
8.  Mode  of  taking  Examination. 
4.  Party  failing  to  appear, 

6.  Effect  of  Admiuiont, 

JUDICIAL  visitations. 

6.  HotD  Judicial  ViHtationt  made. 

7.  Purpote  of  Visitations. 

REMITS  TO  REPORT. 

8.  When  competent  to  make  Bemit 

to  a  reporter, 

9.  Rfimits  not  of  Consent. 

10.  Remits  of  Consent. 

11.  Time  for  Remitting. 


12.  Of  Objections  and  Answers  to 

Reports. 

13.  Expense  of  Report. 

commissions. 

14.  When  competent  to  issue  Commis- 

sions. 
16.  How  Commissions  granted. 

16.  How  Witnesses  cited  under  Com- 

missions. 

17.  Conduct  of  the  Examination. 

1 8.  Circumducing  time  for  Reporting. 

19.  Reporting  the  Commission. 

PROOF  in  BKTXNTI8. 

20.  When  competent  to  take  Proof  in 

retentis. 

21.  How  Proof  in  retentis  taken. 

22.  Effect  of  Proof  in  retentiB. 


The  way  in  which  proof  is  usually  taken  has  been  explained ; 
but  there  are  certain  auxiliary  proceedings  which  require  ex- 
planation. 

(k)  NeU  V.  LeOie,  19  March  1867,  6         (0  Wplie  ▼.  Times  Fire  Atsuranee 
MAcph.  634.  Co.,  15  March  1861,  23  D.  727. 
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Sometimes  it  is  thought  that  if  the  parties  are  themselves 
examined  in  presence  of  the  Judge  as  to  their  statements  on 
record,  proof  may  be  avoided  or  shortened ;  and  before  the 
period  at  which  it  was  made  competent  to  examine  the  parties 
as  witnesses  such  judicial  examinations  were  in  not  uncommon 
use. 

Occasionally  questions  occur  as  to  localities  and  particular 
things,  where  it  would  greatly  facilitate  the  taking  or  under- 
standing of  a  proof  that  the  Judge  had  seen  them ;  and  it  is 
therefore  necessary  to  say  a  few  words  as  to  the  rules  under 
which  judicial  visitations,  as  they  are  called,  are  conducted. 

Instead  of  the  judge  himself  going  to  make  such  an  investi- 
gation, he  may — and  this  is  the  more  common  proceeding — 
remit  to  some  person  of  skill  to  examine  and  make  a  report. 
This  power  is  used  also  in  cases  where  laborious  investigations 
are  required  into  complicated  matters  of  fact  which  it  is  im- 
possible for  the  Sheriff  to  undertake, — such  as  into  the  state  of 
the  accounts  between  two  parties, — ^where  it  is  expected  that 
a  careful  examination  by  a  skilled  person  may  bring  out  or 
lessen  the  number  of  the  points  at  issue. 

With  respect  to  the  proof  itself,  it  may  happen  that  wit- 
nesses are  unable  to  attend,  and  therefore  it  must  be  considered 
when  it  is  competent  to  issue  commissions  to  take  their  evidence, 
and  under  what  rules  such  commissions  are  carried  out. 

Lastly,  it  is  requisite  to  provide  for  an  emergency  which 
may  (though  with  the  new  forms  of  proceedings  it  seldom  does) 
occur,  of  there  being  danger  that  evidence  may  be  lost  before 
the  arrival  of  the  proper  opportunity  of  bringing  it  forward, 
The  way  in  which  this  is  provided  for  is  by  issuing  a  commis- 
sion to  take  the  evidence  to  lie  in  retentis.  Such  a  commission 
would  precede  in  its  issue  any  other  commission  or  proof  in  the 
cause ;  but  as  what  has  been  or  will  be  said  in  regard  to  those 
others  will  leave  little  to  be  said  as  to  this,  it  will  be  convenient 
to  take  the  subjects  in  the  order  in  which  they  are  here  men- 
tioned. 
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JUDICIAL  EXAHIKATI0N8. 

1.  When  Judidal  Ezaminatioii  competent. — Even  before  the 
Evidence  Act  of  1853 — by  rendering  it  competent  (in  most 
cases)  to  examine  parties  to  a  suit  as  witnesses — had  thrown 
judicial  examinations  into  almost  total  disuse,  their  use  was 
coming  to  be  rare,  as  the  Judges  were  coming  to  think  they 
were  not  of  much  service,  and  were  liable  to  be  abused.  They 
are  hardly  used  at  all  now.  Even  in  the  kind  of  cases  (such  as 
filiation  cases)  where  their  use  was  formerly  the  most  frequent, 
the  practice  of  using  them,  except  under  very  special  circum- 
stances, is  condemned  by  the  best  authorities.(n)  However, 
their  use  is  still  competent,(o]  and  sometimes  even  advisable 
in  those  cases  where  it  is  still  incompetent  to  examine  the 
parties  as  witnesses.  The  rules  concerning  judicial  examina- 
tions will  be  found  principally  in  sections  66  and  67  of  the  Act 
of  Sederunt  of  1839.(1?) 

It  is  in  the  discretion  of  the  Judge  to  allow  or  refuse  a 
judicial  examination,  and  in  general  it  will  not  be  allowed 
unless  there  be  some  solid  ground  for  suspecting  the  undue 
concealment  of  material  facts  by  one  or  other  of  the  partie8,(^) 
and  some  reasonable  expectation  that  the  examination  will 
throw  light  on  them.(r)  There  are  two  cases,  however,  where 
it  is  incompetent  to  take  a  judicial  examination  if  the  party 
to  be  examined  objects  to  it  The  first  of  those  is,  cases  where 
the  party  is  being  sued  for  some  act  for  which  he  could  be  pro- 
secuted as  a  criminal. («)  But  if  the  party  be  safe  from  punish- 
ment— for  instance,  from  his  having  been  taken  as  King's  evi- 
dence— ^he  is  liable  to  examination. (^)  The  second  of  the  cases 
where  judicial  examinations  are  incompetent  is,  where  the  proof 

(n)  See  Mr  E.  S.  Gordon's  remarks  on  {q)  See  A  By,  C  D,  23  Dec.  1843,  6 

it  in  Scottish  Law  Mag.  Reports,  vol.  i,  D.  346. 

p.  171.  (r)  A  very  full  account  of  the  law, 

(o)  See  the  reservation  in  the  Evidence  clearly  stated,  will  be  found  in  Dicksun 

Act  of  1853,  §  6  (App.  ccxviii).  on  Evidence,  §§  1894-1404. 

(jo)  App.  liii.  (#)  Nitbet  v.  CuUen,  1  Feb.  1811,  ¥.C. 

(0  JanlMtn  v.  Eadotif  8  Feb.  1811,  F.C. 
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is  limited  by  law  to  writ  or  oath.(u)  But  here  also  there  is  an 
exception  when  circumstances  appear  of  the  kind  which  would 
let  in  parole  proof.(v) 

2.  Time  of  taking  Examination. — The  proper  time  for  taking 
a  judicial  examination  is  after  the  record  has  been  closed  and 
before  proof  has  been  ordered.  It  is  not  incompetent  before 
closing  the  record,  but  it  would  be  obviously  unfair  to  subject  a 
party  to  examination  before  his  opponent  had  stated  his  case ; 
and  after  an  order  for  proof  had  been  pronounced  it  would  be 
irregular  to  interrupt  its  course.  After  such  an  order  a  judicial 
examination  might  be  more  readily  allowed  in  those  cases  (such 
as  breach  of  promise  of  marriage)  where  the  parties  cannot  be 
examined  as  witnesses.  Its  mere  competency  after  an  order 
for  proof  has  been  admitted  in  other  ca8es.(a;)  After  the  exa- 
mination of  any  of  the  witnesses  it  becomes  still  more  irregu- 
lar ;(y)  and  it  will  not  be  allowed  after  the  examination  on 
oath  of  the  party  in  question ,(«)  or  (still  more  clearly)  after  a 
reference  to  his  oath. 


3.  Mode  of  taking  Examination. — A  time  is  fixed  by  interlocu- 
tor for  taking  the  judicial  examination.  The  party  to  be  exa- 
mined is  appointed  to  attend  personally,  and  answer  such  inter- 
rogatories as  the  Sheriff,  or  a  Commissioner,  shall  think  proper. 
The  examination  takes  place  in  presence  of  the  Sheriff;  but 
when  he  cannot  attend,  or  in  cases  of  special  emergency,  he 
has  power  to  appoint  a  commissioner  to  act  for  him.(a)    The 


(ii)  M*M<uter  v.  Brmm,  28  Jan.  1829, 
7  8.  337;  Campbdl  r.  Hill,  29  Nov. 
1826,  6  S.  54;  Little  ▼  Smith,  9  Dec. 
1845,  8  D.  266. 

(v)  FeU  V.  Lyon,  16  Feb.  1880,  8  S. 
643;  CampbeU  ▼.  Turner,  24  Jan.  182.', 
1  8.  266;  Caimero»j  6  March  1824,  2 
S.  774;  cited  in  Wilson's  edition  of 
Thomson  on  Bflls,  p.  61. 

(x)  WKeOar  r,  Beott,  8  Feb.  1862, 
34  D.  499.    ModfUo&k  ▼.  M*KinUiy,  27 


May  1823,  2  8.  339,  has  been  cited  as 
showing  the  absolute  incompetency  of 
a  judicial  examination  after  an  order  for 
proof,  but  it  was  decided  on  the  special 
terms  of  a  remit. 

(y)  Young  v.  ITotf,  19  Nov.  1747, 
M.  6775. 

(«)  Jameaon  v.  Barclay,  14  Jan.  1820, 
F.O. 

(a)  A.  8.  1839,  ^  67.  The  rules  (con- 
tained in  the  Act  of  1853)  which  limit  the 
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party  is  not  put  on  oath.  In  general  the  questions  are  put  by 
the  opposite  party ;  but  when  he  is  done,  there  seems  nothing 
incompetent  in  the  judge  putting  questions,  either  of  his  own 
accord  or  on  the  suggestion  of  the  party *s  own  agent,  and 
this  is  frequently  necessary  in  order  that  the  justice  of  the  case 
may  appear.  The  evidence  is  dictated  to  the  Sheriflf-Clerk,  and 
is  signed  by  the  party  in  the  same  way  as  a  deposition. 

4.  Party  failing  to  Appear. — If  the  party  to  be  examined  fail 
to  comply  with  the  order  to  appear,  he  is  to  be  held  **  as  con- 
fessed to  such  extent  as  the  Sheriff  may  think  just."  Decree 
holding  him  as  so  confessed  is  then  pronounced ;  but  the  Sheriff 
may  repone  on  cause  shown,  and  on  payment  of  such  costs  as  he 
may  fix.(6)  When  necessaiy,  the  Court  may  treat  failures  to 
appear,  especially  if  repeated,  as  a  default,  and  assoilzie  the  de- 
fender,(c)  or  decern  against  him,  as  the  case  may  be. 

5.  Effect  of  AdmisBion. — The  effect  of  an  admission  made  by 
a  party  in  the  course  of  the  judicial  examination  is  not  alto- 
gether equal  to  that  of  an  admission  on  record.((£)  If  it  were 
to  be  so  treated,  there  might  be  a  risk  that  a  party  of  an  easy 
disposition  might  be  induced  by  a  skilful  cross-examination  to 
give  answers  fatal  to  himself,  and  yet  ill  founded  ;  and,  there- 
fore, a  party  who  tenders  proof  cannot  well  be  prevented  from 
showing  that  any  admission  he  may  have  made  was  really 
founded  on  error. 

JUDICIAL  VISITATIONS. 

6.  How  Judicial  TisitationB  made. — It  is  competent  for  the 
Sheriff  to  visit  and  inspect  the  locus  wherever  he  considers  it 
desirable  to  do  so.  This  must  be  done  in  presence  of  the  Clerk 
of  Court  and  of  both  parties,  and  sometimes  the  Sheriff  is  ac- 


power  of  the  Sheriff  to  appoint  oommis-         (c)  A  B  v.C  D,2  March  1844,  6  D. 
sioners  to  take  regalar  proofs  do  not  apply.      982. 

(6)  A.  8. 1839,  §  69.  (J)  WiL^m  v.  B^veridge,  9  Dec.  1831, 

lU  S.  110. 


^^^^^^■■^■■■^^■P 
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compauied  by  a  man  skilled  in  the  particular  matter  in  dispute. 
Should  the  inspection  be  made  without  the  knowledge  of  one 
of  the  parties  it  would  be  irregular,  and  might  disqualify  the 
judge ;  but  it  would  not  signify  though  one  of  the  parties,  after 
due  intimation,  should  fail  to  attend.  The  Sheriff  causes  a 
minute  of  his  examination  to  be  made,  which  in  general  records 
merely  the  fact  of  its  having  taken  place. 

7.  Purpose  of  Tisitation. — The  object  of  the  examination  is 
not  to  collect  evidence,  or  (still  less)  to  make  the  judge  a  wit- 
ness in  the  cause,  but  to  enable  the  judge  to  understand  the 
evidence  that  has  been  or  is  about  to  be  adduced.  An  in- 
spection might  be  made  the  ground  for  interim  regulation  of 
possession,  where  that  was  matter  of  discretion,  but  it  could  not 
be  made  the  foundation  of  a  final  judgment. 

Visitations  are  not  in  much  use  in  the  Sheriff-Court.  In 
the  Court  of  Session  juries  sometimes  make  similar  inspections. 

BEMITS  TO  REPORT. 

8.  When  competent  to  make  Remit. — The  granting  of  remits 
to  persons  of  skill  to  make  reports  is  regulated  by  chapter  10 
of  the  Act  of  Sederunt  of  1839,  and  by  section  10  of  the  Act  of 
1853. 

It  is  incompetent  for  a  Judge  to  delegate  to  another  the 
duty  of  inquiry  into  the  law,  but  it  is  competent  for  him  to 
remit  to  make  inquiries  into  any  matter  of  fact,  and  here  it  is 
necessary  to  distinguish  two  kinds  of  remits,  those  which  are, 
and  those  which  are  not,  made  of  consent  of  both  parties. 

9.  Remits  not  of  Consent. — The  object  of  remits,  when  not 
made  of  consent  of  both  parties,  is  not  to  supersede  proof  but 
to  prepare  the  way  for  it.  The  Sheriff  is  not  entitled  to  make 
a  remit  stand  instead  of  a  proof ;  (e)  but  as  a  preliminary  to  one, 
a  remit  is  often  valuable,  by  getting  information  for  the  Judge, 
and  possibly  for  the  parties,  in  regard  to  the  matters  of  fact  at 

ie)  GaThream  v.  Taylwr,  20  Jan.  1848,  6  D.  428. 


C.m,S.vi.]   ORDINABY  ACTION-OCCASIONAL  PROCEEDINGS.    177 
Remits  of  Consent — Time  for  Remitting. 

ifisue.    Often  it  thuB  saves,  in  a  complicated  case,  a  great  deal 

of  trouble,  and  greatly  shortens  the  proof.(^)  A  report  however 
is  not  evidence,  and  it  follows  from  what  has  been  said  that  it 
cannot  be  made  the  foundation  of  a  judgment,  except  perhaps 
for  the  purpose  of  regulating  interim  possession  in  cases  where 
the  Judge  has  a  discretion  in  regard  to  that.  A  report  can  be 
made  evidence  by  adducing  the  reporter  as  a  witness  in  the 
course  of  a  proof,  and  asking  him  to  depone  to  its  truth.(A) 

10.  Semite  of  Oonsent. — When  a  remit  is  made  of  consent 
of  both  parties  to  a  man  of  skill  to  inquire  into  a  matter  of  fact, 
the  report  supersedes  proof,  and  is  final  on  that  point.  It  is 
necessary  to  notice  that  the  Act  of  1853  requires  the  consent 
of  both  parties ;  and  thus  indirectly  alters  the  old  rule  which 
made  it  incompetent,  though  the  opposite  party  had  not  con- 
sented, for  the  party  who  had  moved  for  the  remit  to  dispute 
the  facts  stated  by  the  reporter.  The  Act  of  1853  also  virtually 
alters  the  old  rule,  that  parties  not  objecting  to  a  remit  were 
held  to  acquiesce  in  the  report.(i) 

The  proper  evidence  of  the  consent  of  the  parties  is  a 
minute.  There  appears  however  no  absolute  necessity  for  that, 
provided  the  consent  be  otherwise  made  apparent,  as  it  would 
be  if  the  interlocutor  bore  to  be  of  consent,  and  both  parties 
without  protest  allowed  the  reference  to  proceed.  Care  must 
therefore  be  taken,  if  the  order  makes  any  mistake  on  this 
point,  to  apply  to  have  it  corrected  within  the  period  pointed 
out  for  the  correction  of  eirors. 

11.  Time  for  Bemitfciag. — Except  in  very  special  cases  the 
proper  time  for  remitting  is  after  the  record  has  been  closed 
and  after  the  preliminary  pleas  have  been  disposed  of,(&)  and 

ig)  Even  in  causes  proper  (in   the  porter  to  swear  to  the  troth  of  his  report 

Court  of  Session)  for  jury  trial,  a  remit  on  its  being  lodged,  is  obsolete, 
is  often  adyisable ;   Wettem  Bank  t.         (t)  Wilson  v.  Strulhen,  10  Feb,  1887, 

Baird,  4  June  1867, 6  Macph.  (H.  L.)  15  S.  528. 
98.  (it)  Bote  ▼.  M'Leod,  4  Dec  1828, 7  8. 

{h)  The  practice  of  getting  the  re-  140. 
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before  ordering  proof.  Bemits,  however,  are  sometimeB  made 
before  answer ;  but  before  closing  the  record  they  should  not  be 
made  except  in  cases  of  great  urgency.  Where,  for  instance, 
the  subject  is  of  a  perishable  nature,  it  may  be  proper  to  have 
it  examined  earlier  than  at  the  usual  stage.  After  proof  has 
been  allowed,  it  is  doubtful  whether  a  remit  can  be  made,  ex- 
cept of  consent,  for  it  is  irregular  to  interrupt  the  proof,  and 
unless  the  report  is  to  be  of  the  nature  of  evidence,  there  seems 
no  opportunity  for  getting  it  into  the  case.  After  the  proof 
has  been  taken  and  closed,  it  would  be  still  more  objectionable 
to  make  a  remit,  except  of  consent. 

12.  Of  Objections  and  Answers  to  Beporte. — The  Act  of  Sede- 
runt of  1839  (§89)  permits  the  Sheriff  to  allow  objections  to 
the  report,  and  answers  to  those  objections.  It  also  permits  him 
to  order  these  papers  to  be  revised.  This  power  is  seriously 
curtailed  by  the  provision  in  the  Act  of  1853  prohibiting  written 
argumentative  pleadings,  except  in  certain  specified  instances, 
which  do  not  include  the  present  ca6e.(Q  Such  pleadings 
therefore,  if  ordered,  must  contain  no  argument.  In  practice, 
they  are  not  much  used,  except  when  the  report  is  that  of  an 
accountant ;  but  occasions  may  arise  where  such  pleadings  will 
be  found  useful  in  narrowing  the  matters  at  issue. 

18.  Expense  of  Beport. — ^Where  remits  have  been  made  by 
the  Judge  at  the  regular  stage,  both  parties  are  liable  to  the 
reporter,  jointly  and  severally,  for  his  remuneration,  and  that 
even  though  they  should  have  objected  to  the  remit.(n)  Where, 
however,  a  remit  has  been  made  before  the  regular  stage,  at  the 
instance  of  one  of  the  parties,  and  with  the  view  of  preserving 
evidence  for  his  benefit,  it  would  appear  right  that,  in  the  first 
instance,  he  only  should  be  liable  for  the  expenses.  In  the 
end  they  form  part  of  the  general  expenses  of  the  process.(o) 

(/)  16  and  17  Vict.  c.  80,  §  12  (Appz.         (n)  Brown  v.  Qi^rdon,  2  Marcfa  1827, 5 
p.  Ixxvi).  S.  614. 

(o)  A  S.  1839,  §  90. 
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The  agents  are,  by  the  terms  of  the  Act  of  Sederunt  of 
1839,  liable  jointly  (not  severally)  for  the  expenses,  unless  the 
Sheriff  shall  in  particular  cases  see  reason  to  order  otherwise. 
The  expenses  are  usually  provided  for,  in  the  first  instance,  at 
the  agent's  joint  cost.  The  agent  cannot  relieve  himself  of 
this  responsibility  by  intimating  to  the  reporter  that  he  will  not 
be  liable.  The  only  way  in  which  he  can  get  quit  of  it  is  by 
resigning  the  agency  when  the  remit  is  made.(  p)  Prior  to  the 
Act  of  Sederunt  an  agent  seems  to  have  been  liable,  both  jointly 
and  severally,  in  the  same  way  as  his  client.(g)  Agents,  how- 
ever, are  not,  unless  it  be  so  arranged,  chargeable  with  the 
expenses  of  accountants'  reports,  (r) 

The  reporter  has  a  lien  on  his  report  for  his  expenses,  and 
the  Court  will  not  order  him  to  lodge  it  until  all  his  proper 
charges  have  been  paid.  If  one  of  the  parties  have  paid  the 
reporter's  charge,  the  Court  will  not,  as  a  generfid  rule,  appoint 
the  report  to  be  lodged  in  process  until  the  other  party  has 
paid  his  share ;  (s)  but  there  may  be  special  cases  where  the 
Court  may  order  the  report  to  be  produced.(^)  The  amount  of 
remuneration  is  fixed  by  the  Court,  and  the  reporter  may  appear 
in  the  process  and  get  decree  for  it  in  his  own  name.(u) 

COMMISSIONS  TO  TAKB  EVIDENCE. 

14.  When  competent  to  issiie  OommisBionB. — Where  proof  has 
been  allowed,  it  is  competent  for  the  Sheriff  to  grant  commis- 
sions to  take  evidence  in  two  cases  only.  The  first  case  is 
where  the  witnesses  are  resident  beyond  the  jurisdiction  of  the 
Court ;  and  the  second,  where  they  are  unable  by  reason  of 
age,  infirmity,  or  sickness,  to  attend  the  diet  of  proof.(t;)    In 


{p)  Milne  V.  M'Lean,  81  llay  1825, 4  (s)  StUherland  v.  Sprot,  24  Feb.  1855 

8.  46.  17  D.  509. 

iq)  8eoU  ▼.  BcberUon,  25  June  1829,  (()  M' Queen  y,  M*Queen'$  Tr».,  18 

7  8.  796.    This  case  also  settles  that  if  Jan.  1851, 18  D.  503. 

there  haye  been  a  change  of  agent,  the  (u)  8ee  Brown  v.  Qofdonf  Milne  ▼. 

agent  who  is  acting  at  the  time  the  re-  M'Lean,  and  StUherland  v.  Sprot,  mpra. 

port  is  lodged  is  liable.  (r)  16  and  17  Vict.  c.  80,  §  10  (Appx. 

(r)  See  note  (n),  p.  178.  Ixzyi). 

m2 
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all  other  cases  the  granting  of  a  commission  is  absolutely  in- 
compertent,  and  no  ezoase,  however  satisfactory ,(fi;)  and  no  con- 
siderations of  convenience,  however  obviou8,({u)  can,  even  wUh 
the  tomerit  cf  hoik  parties,  make  it  competent.  When  proof 
has  been  taken  by  commiission  whitth  ought  not  to  have  been 
so,  the  SujHi^me  Oouit  -orders  the  proof  (if  it  hold  proo^  neces- 
sary) to  be  retaken.  Even  in  the  cases  Wh^e  it  is  competent 
to  issue  a  commission,  it  is  bot  always  advisable  that  the  She- 
riff should  do  so.  Witnesses  Resident  beyond  the  jurisdiction 
of  the  Court  shotild  be  made  to  attend,  unleiss  there  be  very  de- 
cided hardship  in  that  course.  But  as  the  power  to  the  Sheriff 
to  issue  commissions  in  such  cases  is  statutory,  when  to  exer- 
cise it  must  be  matter  fot  his  discretion. 

15.  Tfane  and  Hode  of  C^hml^  Oom2tu88ionB.-^Pariies  should 
move  iot  commissions  and  carry  'them  out  in  such  a  way  as  to 
cause  no  unnecessary  adjournments  6i  the  proof,  and  as  little 
interruption  %o  it  as  possible.  In  all  cases  the  motions  should 
be  made  before  the  diet  for  proving,  «o  that,  if  refused,  the 
^party  may  do  his  best  to  get  his  witnesses  4o  be  present.  It 
does  not  seem  incompetent  (after  due  notice)  to  grant  a  com- 
mission, even  at  a  diet  for  proving ;  but  in  that  case  the  party, 
if  he  get  it  at  all,  should  only  get  it  on  parent  of  the  ex- 
penses, if  any,  occasioned  by  the  interruption.  When  the  mo- 
tion is  made  and  disposed  of  before  the  diet  for  proving,  the 
taking  of  the  commission  can  'be  ai^anged  so  as  to  cause  the 
minimum  of  interruption ;  for  example,  by  making  comunssions 
for  the  party  Who  begins  the  proof  to  be  taken  before  it,  and 
for  the  party  who  replies,  after  it 

The  order  allowing  the  commission  should  either  fix  the 
diet  for  taking  the  proof  under  it,  or  (and  this  is  the  usual 
form)  should  contain  a  provision  that  certain  notice  of  it  should 
be  given  to  the  parties.  It  also  names  the  Commissioner, 
either  specially  or  by  description.    If  the  proof  is  to  be  taken 

(w)  Byre§  ▼.  Fwbett  7  Feb.  1866,  4         (x)  SteuaH  v.  QraiU,  29  Ifaith  1867, 
MMpb.  888.  6  Ifacph.  736. 
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within  Scotland  the  Commissioner  must  be  either  the  Judge- 
Ordinary  of  the  bounds,  or  the  clerk  of  the  Sheriff-court,  or  his 
acting  depute  ;  or  a  practitioner  before  any  court  of  law  of  at 
least  three  year^'  standing ;  or  a  justice  of  peace,  or  other  ma- 
gistrate.(y)  It  ia  not  necessary  that  the  commission  i^ame  the 
particular  witnesses  to  be  examined,  though  it  is  desirable  that 
it  should  do  so,  or  that  some  other  way  should  be  taken  of 
making  the  order  ex  facie  limit  the  examination  to  such  wit- 
nesses only  as  may  competently  be  examined  by  commission ; 
for  if  the  commission  have  no  limit  of  this  kind,  more  might 
inadvertently  be  done  under  it  than  could  competently  be  done, 
which  might  vitiate  the  whole  proceeding.  The  order  also 
fixes  a  time  for  the  commission  to  be  reported. 

16.  How  Witnesses  dted  under  OoimDi88ionB.T— The  provision 
for  citing  witnesses  contained  in  the  Act  of  1853  (like  that 
contained  in  the  Act  of  1838)  seems  applicable  to  the  case  only 
of  their  being  required  to  attend  the  Court  of  the  Sheriff.  The 
attendance  of  witnesses  required  to  attend  commissioners  ap- 
pointed by  Sheriffs,  seems  to  be  enforceable  only  in  the  same 
way  as  witnesses  can  be  forced  to  attend  an  arbiter.  The 
party  desiring  the  presence  of  the  witness  proceeds  by  summary 
application  to  the  Sheriff  of  the  county  where  the  witness 
resides  to  compel  his  attendance. («)  It  is  doubtful  if  a  witness 
could  be  made  to  leave  his  own  county  to  attend  a  commis- 
sioner.(a)  If  the  commission  be  issued  to  some  person  in 
England  or  Ireland,  the  mode  of  making  witnesses  attend  is 
contained  in  the  Statute  6  and  7  Vict.,  c.  82. 

17.  Oonduot  of  the  Examination. — At  or  before  the  diet  fixed, 
the  Commissioner  pro  forma  accepts  the  commission.  He  then 
appoints  a  clerk,  to  whom  he  administers  the  oath  de  fideli. 
The  Commissioner  must  attend  and  conduct  the  whole  proceed - 


(y)  A.  S.  1889,  §  69  (Appz.  Ut).  (a)  Chrdon  v.  NeOaon,  16  Jaly  1741, 

(«)  Barvey  ▼.  Gib&m.  7  July  1826, 4     M.  634. 
S.809. 
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ings,  and  dictate  the  evidence  to  the  clerk.(&)  In  the  Sheriff- 
courts  it  has  sometimes  been  the  practice  for  the  Commissioner 
to  take  the  evidence  (of  consent)  in  the  short  method  provided 
by  the  Act  of  1853,  but  the  competency  of  this  is  open  to  serious 
question,  and  the  proof  ought  still  to  be  recorded  in  the  old  formal 
manner,  and  signed  by  the  witness,  Commissioner,  and  clerk,  on 
each  page,  and  at  each  marginal  note.(c)  Each  witness  must  be 
sworn,  and  the  fact  recorded. (c?)  The  examination  is  taken 
down  in  the  form  of  a  narrative,  and  sometimes,  when  necessary, 
both  questions  and  answers  may  be  noted.  All  must  be  done 
as  briefly  as  may  be,  it  being  the  duty  of  the  Commissioner  to 
repress  all  irrelevant  or  impertinent  matter.(e)  The  Commis- 
sioner has  the  power  to  put  such  questions  as  he  himself  thinks 
necessaiy  to  elucidate  the  matter,  and  is  directed  to  record  any- 
thing unusual  in  the  behaviour  of  a  witness.(^)  He  decides  on 
all  objections  to  evidence  except  confidentiality,  making  a  note 
of  the  objection,  and  signing  his  decision  on  it.  When  confi- 
dentiality is  pleaded  he  should  report  the  objection  to  the  Sheriff. 
In  cases  of  other  objections,  it  is  in  his  power,  if  he  think 
proper,  to  take  the  objected  evidence  on  a  separate  paper,  and 
to  report  it  to  the  Sheriff  in  a  sealed  envelope,  so  that  it  may 
remain  unopened  until  the  evidence  be  found  competent.(^) 

18.  Oironmdnoing  Time  for  Beporting. — If  the  report  of  the 
Commission  be  unreasonably  delayed  from  any  cause  for  which 
the  party  at  whose  instance  it  was  granted  can  be  held  respon- 
sible, the  Sheriff  may  circumduce  the  term  for  reporting.  The 
effect  of  pronouncing  this  order  is  to  make  it  incompetent  for 
the  party  afterwards  to  ask  to  have  the  report  received,  and  thus 
to  cause  him  to  lose  the  benefit  of  this  method  of  adducing  the 
evidence. 


(5)  A.  S.  23  Jane  1852  (Appx.  Izx).  {d)  A.  B.  20  Feb.  1888, 16  S.  630. 

{e)  CleUand   v.  B/PLeOan,  22   June  (f)  A.  S.  11  March  1800,  §  4  (quoted 

1851, 18  D.  604;  Dunbar  ▼.  Pretbytery  in  Dickson  on  Evidence,  §  2030). 

of  Auehterarder,  11  Dec.  1849,  12  D.  {g)  A.  S.  11  March  1800,  §  7. 

284.    The  Commissioner  signs  for  a  wit-  {h)  Dickson  on  Evidence,  {  2029. 
ness  who  cannot  write. 
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19.  Bepordng  the  OommiBsioii. — ^When  the  evidence  has  been 
all  duly  recorded  the  Commissioner  sends  the  report  of  it  to  the 
Clerk  of  Court.  He  is  not  bound,  however,  to  give  it  up  until 
his  remuneration  and  that  of  his  clerk  have  been  paid.  These 
are  fixed  by  the  Act  of  Sederunt  of  1861  (Appx.  ccxlii). 

PROOF  TO  LIE  IK  RETENTIS. 

20.  When  Oompetent  to  take  Proof  in  retentis. — ^The  only  dis- 
tinct regulation  regarding  the  taking  of  proof  to  lie  in  retentis 
is  contained  in  section  73  of  the  Act  of  Sederunt  of  1839.  The 
cases  in  which  it  contemplates  the  proceeding  are,  where  the 
witness  is  about  to  leave  Scotland,  and  where  the  testimony  of 
the  witness  is  in  danger  of  being  lost  on  account  of  extreme  old 
age,  or  dangerous  sickness.(i)  Any  witness  may  be  examined 
in  this  way,  including  even  the  parties  to  the  suit ;  but  before 
allowing  a  party  to  be  so  examined,  the  Court  may  call  upon 
the  opposite  party  to  waive  his  right  to  refer  to  the  party's 
oath,(A;) — a  right  which  would  have  been  forfeited  had  the 
party  been  adduced  by  his  opponent  in  an  ordinary  proof.(Z) 

The  proceeding  by  which  a  party  is  enabled  to  preserve 
evidence,  with  a  view  to  a  future  action,  is  unknown  in  the  She- 
riff-Court, though  it  seems  competent  in  the  Court  of  Session. 
In  the  Sheriff-Court  the  process  must  be  pending,(n)  that  is  to 
say,  the  summons  must  have  been  executed  before  the  applica- 
tion can  be  made.(o)  If  the  application  be  made  before  the 
record  be  closed,  the  Court  is  more  unwilling  to  grant  it,  and 
unless  the  urgency  be  great  will  delay  the  consideration  of 
the  application  till  afterwards. (j?)  This  is  done  lest  a  party 
should  try  in  this  way  to  get  precognitions  to  help  him  to  state 
his  case. 


(i)  A.  8. 1839,  §  73  (Appx.  p.  liv).  (n)  See  Brydm  v.  8ooU,  14  June  1825, 

(k)  Laing  ▼.  Nixon,  25  Jan.  1866,  4     4  S.  87.    A.  S.  ut  tupra. 
Hacph.  327.  (o)  Crantton  v.  Ker,  4  Feb.  1675,  M. 

(0  16  Vict  c.  20, 2  5  (Appx.  p.  ccxriii).     12,091. 

(j>)  Laing  ▼.  Nixon,  tupra, 
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21.  How  Proof  in  rOftdntiB  taken. — ^The  application  for  such  a 
proof  shoald  be  in  writing,  and  should  set  forth  the  names  of  the 
witnesses,  and  the  cause  which  is  endangering  the  loss  of  their 
eyidence.  If  the  application  be  made  before  the  record  is  closed 
it  must  specify  the  facts  or  fact  on  which  the  witnesses  are  to 
be  examined.(^)  On  this  application  the  parties  are  heard 
orally.  When  required  by  the  Sheriff,  the  applicant  must  sup- 
port by  evidence  of  some  satisfactory  kind,  the  truth  of  the 
alleged  cause  for  the  application.  It  is  not  meant  that  the 
Sheriff  must  have  formal  proof  on  this  point.  In  the  case  of 
old  age  being  the  alleged  cause,  a  certificate  to  that  effect  must 
in  general  be  exhibited ;  and  in  the  case  of  sickness  the  certi- 
ficate of  a  physician  or  surgeon,  or  of  the  minister  of  the  parish, 
must  be  produced. 

If  the  application  be  granted,  the  evidence  is  taken  before 
a  Commissioner,  in  the  same  way  as  other  evidence  is  taken  on 
commission.  The  provisions  in  the  Act  of  1853  for  taking 
proofs  do  not  apply,  and  it  is  not  expedient  that  the  attention 
of  the  Sheriff  should  be  directed  and  permitted  to  dwell  for  a 
length  of  time  upon  evidence  containing  possibly  a  mere  frac- 
tion of  the  case.  If  the  Sheriff  himself  were  to  take  the  evi- 
dence, it  is  plain  that  the  practice  of  sealing  it  up  (which  is  in- 
variable) would,  in  so  far  as  he  was  concerned,  be  reduced  to 
an  absurdity. 

24.  Efibot  of  Proof  in  retentis. — ^Proof  tn  retentis  is  taken 
under  the  reservation  of  all  the  pleas  of  the  party  against  whom 
it  is  taken.  By  appearing  under  it,  and  cross-examining  the 
witnesses,  he  is  not  held  as  having  passed  from  any,  even  of  his 
preliminaiy  pleas,  or  even  to  have  agreed  to  appear  in  the  pro- 
cess at  all,  if  he  be  objecting  to  the  jurisdiction,  or  be  entitled 
to  time  to  consider  his  position  in  regard  to  that.(r)  Farther, 
the  evidence  cannot  be  used,  except  of  consent,  at  the  diet  for 
proving,  should  proof  ultimately  be  allowed,  unless  the  witness 

iq)  A.  8. 1839,  §  78,  itf  ntpra.  (r)   Mcreton  r.  M*Jhmald,  14  July 

1849, 11  B.  1417. 
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is  then  incapable  of  appearing.  If  the  witness  can  appear  then, 
he  mnst  be  brought  forward,  the  proof  taken  formerly  being  re- 
garded as  merely  a  provisional  kind  of  proof  taken  on  an  in- 
complete case.  To  save  expense,  however,  it  is  permitted  and 
is  nsual  to  hold  the  deposition  as  the  evidence  in  the  cause,  on 
both  parties  consenting  to  that  course.(8) 


Section  YII. — Of  the  Remedies  against  Delay. 


1. 


D£CBEE  BY  DEFAULT. 

When  Decree  hy  Default    Com- 
peteni, 
2.  Nature  of  Decree  by  Default, 


6TATUT0BT  DISMISSAL. 

3.  When  Proeeti  held  ae  Dittniesed. 

4.  The  First  Period  of  Three  Months. 
6.  The    Second    Period    of   Three 

Months, 


6.  Whether  new  Action  Competent. 

PB0CE88  CAPTION. 

7.  Nature  of  Process  Caption. 

8.  When  Process  Caption  Competent. 

9.  Issue  and  Execution  of  the  War- 

rant. 

10.  Stay  of  Execution. 

11.  Damages  for    Wrongous  Execu- 
tion. 


Introductoiy. — The  remedies  which  are  provided  against  un- 
due delay  in  the  Sheriff-Court  are  two-fold.  If  it  happens  that 
one  of  the  parties  is  willing  to  proceed,  and  that  the  other  will 
not,  the  former  can  use  against  the  latter  the  sharp  remedy  of 
decree  by  default,  in  virtue  of  which  the  party  who  fails  to  pro- 
ceed loses — if  he  do  not  forthwith  make  up  for  the  default — 
his  whole  case,  in  the  same  way  as  if  judgment  on  the  merits 
had  been  pronounced  against  him.  The  other  remedy  applies 
to  the  contingency  of  neither  party  going  on  with  the  case,  and 
has  the  effect  of  clearing  it  from  the  rolls  of  the  Court.  It  was 
introduced  by  the  Act  of  1853,  and  superseded  the  old  rules  as 
to  processes  ^^  falling  asleep,' '  and  its  practical  effect  is  to  dis- 
miss actions  in  which  one  or  other  of  the  parties  does  not  take 
some  proceeding  at  least  once  in  every  three  months. 

Connected  with  the  remedies  against  delay  is  a  subsidiary 
power  requisite  to  prevent  a  party  whose  turn  it  is  to  move, 
from  being  impeded  by  his  opponent  making  use  of  the  power 


(<)  Dickson  on  Eridence,  §  1958. 
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of  borrowing  the  process  to  tie  up  his  hands.  The  process 
caption  is  the  very  summary  mode  by  which  the  return  of  bor- 
rowed processes  is  enforced  and  therefore  falls  to  be  considered 
here,  as  the  remedy  against  the  delays  which  this  power  of  bor- 
rowing might  otherwise  be  the  means  of  occasioning. 

DECREE  BY  DEFAULT. 

1.  When  Decree  by  Default  Competent. — A  decree  by  default 
may  be  pronounced  in  two  sets  of  circumstances.  The  Act  of 
1853  directs  the  Sheriff  where  any  condescendence  or  defences, 
or  revised  condescendence  or  revised  defences,  or  other  paper,  is 
not  given  in  within  the  periods  prescribed  or  allowed,  to  pro- 
nounce decree  by  default,  unless  it  is  made  to  appear  that  the 
failure  arose  from  unavoidable  or  reasonable  causes, — ^in  which 
case  he  may  allow  the  paper  to  be  received  on  payment  of  ex- 
penses. (<)  And  at  common  law  the  Sheriff  has  power  to  pro- 
nounce decree  by  default  where  a  party  (after  having  appeared 
and  lodged  his  summons  or  defences,  as  the  case  may  be)  fails 
to  continue  his  appearance  by  himself  or  by  an  agent,  and  to 
attend  at  the  necessary  stages  of  the  cau8e.(ti)  It  is  not  proper 
to  pronounce  decree  by  default  at  once  when  the  absence  is  from 
any  not  very  important  step,  because  the  absence  may  be  acci- 
dental. In  such  a  case  the  advisable  course  is  to  direct  intima- 
tion to  the  party  who  has  failed  to  appear  that,  if  he  do  not  ap- 
pear by  a  certain  date  to  carry  on  the  cause,  decree  by  default 
will  be  pronounced  against  him.  If,  however,  the  party  be 
absent  from  an  important  step,  such  as  a  debate  ordered  by  the 
Court,  or  a  proof  in  which  he  has  to  begin,  decree  by  default 
may  be  pronounced  at  once,  but  even  here  it  is  preferable  to 
order  intimation  lest  the  absence  have  been  caused  by  mistake. 

(()  16  and  17  Vict  c.  80,  }  6  (App.  way  Company  y.  Orr,  7  June  1855,  17 

Ixxiv).    By  **  other  papers  "  in  this  sec-  D.  812.    Failing  to  lodge  a  minute  or- 

tion  must  be  understood  other  pleadings,  dered  is  a  default — Bait  y.  Siewari,  18 

Failure  to  lodge  productions  ordered  can-  July  1846,  8  D.  1224. 
not  he  treated  as  a  default ;  it  is  only  a         (u)  See  Erskine}  iv,  1,  69,  and  lyory's 

ground  for  holding  the  party  confessed  on  note, 
the  point  they  concern — CaUdonkm  Bail- 
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When  the  decree  is  asked  for  on  the  failure  to  lodge  any 
paper,  under  the  Act  of  1853,  there  seems  under  the  statute  no 
alternative  hut  to  pronounce  it.  When  asked  in  other  cases  it 
does  not  seem  imperative  on  the  Sheriff  to  pronounce  it,  should  he 
consider  it  proper  to  appoint  the  appearing  party  to  go  on  with 
the  cause.  If  the  party  prefers  going  on  with  the  cause  to 
taking  advantage  of  the  default,  he  can  do  so ;  and  this  is  some- 
times done  where  it  is  of  consequence  to  the  party  to  have  evi- 
dence preserved.  In  such  a  case  the  interlocutor  (if  the 
party  succeeds)  proceeds  on  the  consideration  of  the  record  or 
proof,  as  the  case  may  he.(v) 

2.  Vatuie  of  Decree  hy  Default. — ^Decree  by  default,  though 
it  may  be  pronounced  in  the  absence  of  a  party,  is  not  a  decree 
in  absence.  It  is  a  decree  in  foro^(x)  and  becomes  final,  like 
other  decrees  of  that  kind,  unless  appealed  against  at  the  proper 
stage.  Being  an  interlocutor  disposing  of  the  merits  of  the 
cause,  it  is  appealable  at  once,  and  in  the  usual  way,  from  the 
Sheriff-Substitute  to  the  Sheriff.(y)  When  the  case  comes  on 
appeal  before  the  Sheriff,  the  decree  by  default  is  not  recalled  as 
a  matter  of  right  on  making  good  the  default  ;(z)  but  it  is  in  the 
discretion  of  the  Sheriff  to  grant  or  to  refuse  the  recall,  and,  if 
he  grant  it,  to  attach  such  conditions  as  to  expenses  as  he  thinks 
fit.  If  the  decree  have  not  been  pronounced  till  after  repeated 
defaults,  the  reponing  may  altogether  be  refused.  When  it  is 
allowed  it  is  seldom  done  except  on  condition  of  paying  all 
expenses  occasioned ;  but  this  payment,  on  the  one  hand,  may  be 
dispensed  with  where  the  fault  proves  to  be  fully  more  with  the 


(v)  DonglM  ▼.  QtUb,  16  Feb.  1855, 17 
D.434. 

(x)  Book  y.  Watton,  14  July  1860, 22 
D.  1468 ;  Madeenzie  y.  Smith,  26  June 
1861,  23  D.  1201. 

(y)  Young  y.  M'Keruie,  19  July  1859, 
21  D.  1858.  The  old  method,  by  which 
the  defaulting  party  appealed  against 
the  decree  to  the  jndge  who  pronounced 


it,  was  incidentally  abolished  by  the  Act 
of  1853.  The  appeal  was  by  means  of  a 
reclaiming  petition,  and  that  Act  abol- 
ished all  reclaiming  petitions,  except 
when  addressed  to  the  Sheriff- Depute  in 
support  of  an  appeal  from  the  Sheriflf- 
Sufastitute. 

(«)  Arthur  y.  Bell,  16  June  1866, 
Macph.  841. 
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other  part7,(a)  and,  on  the  other  hand,  may  he  increased  by  a 
sum  to  be  paid  as  a  penalty,  when  the  mere  re-imburBement  of 
expenses  would  not  replace  the  other  party.  There  is  no  formal 
condition  in  the  Sheriff-Court,  that  where  the  default  has  been 
in  lodging  a  paper,  it  must  be  tendered  along  with  the  appeal 
or  the  reclaiming  petition ;  but  if  it  were  not  so  tendered  there 
would  probably  not  be  much  chance  of  the  recall  being  granted. 
There  is  no  absolute  incompetency  in  reponing  a  party  a 
second  time,  even  for  the  same  default,  but  the  attenuating 
circumstances  would  require  to  be  veiy  special  before  a  Sheriff 
would  feel  himself  authorised  to  intervene  a  second  time.(5) 

BTATUTORT  DISMISSAL  OF  FROCBSSES. 

8.  When  Process  held  as  Dismissed. — ^The  fifteenth  section  of 
the  Act  of  1853  provides  that,  where  neither  of  the  parties  to  a 
cause  shall  during  the  period  of  three  consecutive  months 
have  taken  any  proceeding  therein,  the  action  shall,  at  the  ex- 
piration of  that  period  (eo  ipso)  stand  dismissed.  To  mitigate 
in  some  measure  the  rigour  of  this  provision,  the  Act  nezt  pro- 
vides that  it  shall  be  competent  for  either  of  the  parties,  within 
three  months  after  the  expiration  of  the  first  period,  to  revive 
the  action,  either  on  showing  good  cause  why  no  procedure  took 
place,  or  on  paying  to  the  other  party  the  preceding  expenses. 
To  prevent  the  application  of  the  provision  to  cases  where  pro- 
ceedings could  not  be  taken,  the  section  provides,  lastly,  that  it 
shall  not  apply  to  cases  in  which  the  right  under  the  action  has 
been  acquired  by  a  third  party,  by  death  or  otherwise,  within 
the  six  months.(c) 

The  section  applies  to  all  causes  brought  in  the  Sheriff- 
Court.  A  special  enactment  exempts  proceedings  under  the 
Bankruptcy  Act8,(c2)  but  it  applies  to  other  cases  of  sequestra- 
tions.(e)    The  principle  has  been  laid  down  that  the  section  is 

(a)  BvAetford  ▼.  Beveridge,  24  Jirne  (e)  16  and  17  Vict.  e.  80,  §  15  (Appx. 
1826,  4  S.  755.  Ixxvii). 

(b)  Pearson   y.  M*Qumn,  29  Uaj  (4)  Bankniptoy  Act  1856,  §  43. 
1866, 4  MBq>b.  754 ;  Maiher  y.  SmOA,  (a)  PaUnon  ▼.  Ifonro,  21  Feb.  1868, 
28  Noy.  1858,  21  D.  24  ;  HamOUm  y.  6  Uaeph.  434.    (Seqaestntum  for  rent 
Chridie,  11  March  1857, 19  D.  712.  cwrrenU  termino,) 
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to  apply  to  everything  of  the  nature  of  a  pioceeding  before  the 
Sheriff  to  Trhicb  the  Sheriff  is  judicially  to  apply  his  mind. 
The  enactment  applies  to  every  cause  from  its  commence- 
ment {g)  till  its  termination,  so  long  as  a  single  step  remains 
capable  of  being  taken.  It  applies  therefore  to  a  case  which 
has  been  decided  on  the  merits,  though  nothing  remain  to  be 
done  except  to  tax  the  account  of  expense8.(^)  Whether,  if  every 
other  proceeding  were  completed,  the  enactment  would  apply 
BO  as  to  prevent  the  judgment  from  being  extracted,  is  not  quite 
clear,  but  probably  it  would.  Applying  for  the  extract  is  itself 
a  proceeding  in  the  cause.  When  the  action  is  in  such  a 
position  that  the  parties  cannot  move,  the  section  could  hardly 
be  held  to  «pp\j.  Such  a  case  might  occur  were  on  action  to 
be  kept  six  months  at  avizandum  by  a  judge,  or  if  an  action 
were  to  be  sisted.  Similar  difficulties  might  occur  in  the  case 
of  remits  to  accountants  or  others  to  report,  where  the  question 
would  arise  whether  the  proceedings  before  the  referee  would 
be  proceedings  in  the  cause.  They  ought  to  be  so  held,  be- 
cause if  the  parties  take  proceedings  in  the  proper  quarter  they 
do  all  that  is  fitting  to  carry  on  the  cause.  Of  course,  if  after 
the  referee  has  reported  they  remain  idle  for  the  requisite  period, 
the  statute  will  apply  .(t) 

4.  The  First  Period  of  Three  Montthsn — The  object  of  the  parties 
during  the  first  period  of  three  months  must  be  to  prevent  the 
statute  from  applying,  which  is  to  be  done  by  taking  ^^  any 
proceeding."  It  seems  to  be  generally  conceded  that  an  order 
of  Court,  though  not  (strictly  speaking)  a  proceeding  by  either 
of  the  parties,  is  to  be  held  as  a  proceeding  under  the  statute ; 
but  the  pronouncing  of  an  order  of  Court  within  the  period  is 
by  no  means  essential  to  prevent  the  application  of  the  statute. 


((7)  AstowhetherthecaoseoommeDCes  (i)  OiUon  y.  iSifnpaofi,  14  Jan.  1869, 
with  the  a«rvioe  or  with  the  enrolment,  21 D.  249,  snd  see  Section  IX  (of  Jndidal 
see  ante,  p.  68.  Beferenoes),  Art.  8. 

(h)  Oan^pMi  v.  Bhekwood,  7  Not. 
1862, 1  lCaq>h.  1. 
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The  lodging  of  such  things  as  reclaiming  petitions,  answers, 
&C.J  is  sufficient.  Even  so  small  a  step  as  the  appearance  of 
the  cause  in  the  roll-book  of  the  Court,  and  the  marking  on 
the  margin  of  that  book  of  a  memorandum  that  avizandum 
has  been  made,  is  a  sufficient  proceeding.(A;)  In  short,  it 
would  appear  that  any  pleading  competently  lodged,  or  any 
motion  competently  bringing  the  cause  before  the  Court  and 
resulting  in  some  step,  is  a  sufficient  proceeding.  The  expres- 
sion '^  any  proceeding ''  is  wide,  and  would  seem  to  include 
almost  anything  done  in  the  cause.  The  only  limitation  seems 
to  be,  that  the  proceeding  must  be  competently  brought  within 
the  cause — ^not  necessarily  that  it  must  itself  be  a  competent 
proceeding — ^but  that  it  must  be  competently  brought  before 
the  Court  to  be  judicially  disposed  of. 

5.  The  Seoond  Period  of  Three  Months. — ^If  the  first  three 
months  have  been  permitted  to  expire  without  proceedingB,  the 
object  of  the  parties  must  be  to  have  the  cause  revived  within 
the  second  three  months. 

The  first  mode  prescribed  for  doing  this  is  by  showing  good 
cause,  to  the  satisfaction  of  the  Sherifi*,  why  no  procedure  took 
place.  The  Sherifi"  sitting  when  the  motion  for  revival  is  made 
is  the  Sherifi"  to  whose  satisfaction  cause  must  be  shown,  and 
if  he  revive  there  is  no  review.(Q  What  is  sufficient  cause  will 
depend  on  circumstances.  The  mere  consent  of  the  parties  is 
not  enough  for  revival.  On  the  contrary,  the  Sheriff  has  to 
be  satisfied  that  the  consent  proceeds  on  such  cause  as  (in  the 
circumstances)  approves  itself  to  his  mind,  as  a  satisfactory 
reason  why  no  procedure  took  place.(n)  But  if  the  parties  con- 
sent to  the  revival,  and  the  presiding  Judge,  by  acting  on  that 
consent,  show  his  satisfaction,  there  will  be  conclusive  evidence 
that  the  parties  had  shown  good  cause  for  not  taking  proceed- 


{k)  S«e  the  Lord  Justiee-Clerk's  opinion         (Q  M'Dougal  y.  Brown,  13  July  18G5, 
in  Stewri  r.  Grant,  29  Miurch  1867, 5     8  Maq)h.  1079. 
Macph.  737.  (n)  Per  Cowan  in  SituaH  y.  Grant, 

iupra. 
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ings.  This  no  doubt  opens  the  way  to  the  defeat  of  the  statute 
to  a  certain  extent,  particularly  when  it  has  been  further  held 
that  to  give  such  a  consent  is  within  the  ordinary  powers  of  an 
agent.(o) 

The  second  alternative  is  payment  to  the  other  party  of  the 
preceding  expenses  in  the  cause.  Over  this  the  Sheriff  has  no 
control.  If  the  party  chooses  to  pay  the  expenses,  the  case 
must  be  revived.  It  was  probably  considered  that  a  power 
given  in  the  end  of  the  section  to  the  Sheriff  to  disallow  sucli 
expenses,  or  any  part  thereof,  in  the  account  of  the  agent  of 
either  party,  as  against  his  client,  was  a  sufficient  check  on 
the  abuse  of  this  provision. 

It  seems  desirable  that  an  interlocutor  reviving  the  action 
should  be  pronounced  before  the  second  three  months  expire, 
but  this  does  not  seem  essential ;  and  provided  the  cause  be 
shown  to  the  Sheriff^s  satisfaction,  or  the  expenses  paid  within 
the  period,  the  interlocutor  may  be  pronounced  after  its 
expiiy.(  p) 

If  the  second  three  months  expire  without  either  cause 
being  shown,  or  the  expenses  being  paid,  the  action  seems  gone 
beyond  power  of  recall. 

6.  Whether  New  Action  competent. — It  is  clear  that  a  new 
action  can  be  brought  after  the  first  action  has  been  dismissed 
under  the  statute.  The  effect  of  the  statute  is  the  same  as 
if  an  interlocutor  dismissing  the  action  had  been  pronounced ; 
and  in  the  case  of  such  an  interlocutor,  it  is  well  established 
that  a  new  action  is  not  precluded.(j)  This  makes  the  penalty 
on  not  taking  proceedings  fall  equally  on  both  parties. 

PROCESS  CAPTI ON. 

7.  Nature  of  Process  Caption. — All  processes  which  are  bor- 


(o)  Maekintoah  v.  Maekmtoth,  10  Not.         (  p)  Steuart  ▼.  Chrant,  ut  ntpra. 
l^^,2Wui^\L4»;8t€uariv,GraiU,ut         {q)    Stewart   v.    Greenock    Harbour 
^yp,.^,  TnuUes,  26  June  1868,  6  Macph.  954. 
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rowed  (r)  are  understood  to  remain  in  the  hands  of  the  borrow- 
ing agent,  and  to  be  returnable  by  him  on  demand.  If  the 
agent  fail  to  return  the  process  on  demand,  the  failure  is  treated 
as  of  the  nature  of  a  contempt  of  Court,  and  a  summary  war- 
rant, called  a  process  caption,  is  issued  for  his  imprisonment 
until  it  be  returned.  It  is  characteristic  tha;t  this  extraordinaiy 
power  is  not  regulated  by  any  written  rules  of  Court,  but  rests 
upon  a  practice,  no  doubt  sufficiently  well  understood.  Its  use 
however  is  becoming  rare;  and  it  is  being  replaced  by  the 
practice  of  pronouncing  orders  appointing  the  borrower  to  return 
the  process  within  a  certain  time,  under  the  penalty  of  a  fine. 
There  are  cases,  however,  where  it  is  still  found  necessary  to 
resort  to  the  process  caption. 

8.  When  Fzocess  Oaption  competent. — A  process  caption  is 
competent  against  every  one  who  has  bonowed  a  process  and 
has  failed  to  return  it.  It  is  the  proper  proceeding  fat  forcing 
back  a  process  which  has  been  borrowed  with  a  view  to  appeal, 
but  has  not  been  enrolled  in  the  Appeal  Gourt.(<)  Where  a 
long  time  has  elapsed  since  the  process  was  borrowed — a  num- 
ber of  years  for  instance— caption  is  not  the  proper  remedy.  In 
such  a  case  there  is  plainly  no  necessity  for  summary  proceed- 
iugs.(Q  Although  in  general  a  receipt  is  given  when  a  process 
is  borrowed,  and  that  forms  therefore  the  evidence  on  which 
the  caption  is  usually  issued,  it  should  be  no  objection  to  a  pro- 
cess caption  that  it  was  used  where  the  process  had  been  taken 
without  giving  a  receipt,  because  in  such  circumstances  even  a 
more  sununary  remedy  would  not  be  unsuitable.(u)  But  as  the 
object  is  solely  to  enforce  the  return  of  the  process,  it  cannot  be 
the  proper  remedy  where  it  appears  that  the  process  has  been 
lost  or  destroyed.    In  such  a  case  the  party  who  has  been  in- 


(r)  Ab  to  the  priTikge  of  borrowing  a  (I)  Home  ▼.  SteOet  18  F«b.  Ifi25,  3 

process,  aee  anU,  p.  9  (in  regard  to  pro-  S.  550 ;  and  JIPLeod  y.  HiU,  if^ra, 

cnrators).  (u)  See  the  point  raised  in  WaU  \. 

(«)  8coU  V.  OwtU,  8  June  1841,  2  TAonuon,  18  July  1868,  6  Maq)h.  1112. 
Rob.  317. 
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jured  is  not  without  redress,  but  it  must  be  obtained  in  some 
other  way. 

9.  Issue  and  Execution  of  the  Warrant. — ^The  warrant  is  gene- 
rally issued  at  the  instance  of  the  Clerk  of  Court,  acting  on  the 
motion  of  the  party  aggrieved  by  the  want  of  the  process.  The 
Clerk  may  also  apply  ex  proprio  motu,  and  it  is  his  duty  to  do  so 
whenever  it  is  requisite  to  have  the  process,  or  if  he  has  reason 
to  fear  that  the  process  may  otherwise  be  lost  or  destroyed.  It 
would  appear  also  that  the  private  party  can  apply  to  the  judge 
in  his  own  name,  without  the  intervention  of  the  Clerk ;  but  in 
that  case  he  would  be  required  to  show  what  interest  he  had 
in  having  the  process  retumed.(t;) 

In  the  usual  case  of  the  Clerk  applying  for  it  on  the  de- 
mand of  the  private  party,  the  Clerk  should  take  care  that  this 
demand  is  signed  either  by  the  party  or  his  agent.  In  some 
counties  a  book  is  kept  for  the  purpose  of  containing  caption 
craves.  It  is  usual  to  send  intimation  of  this  application  to  the 
borrowing  agent,  with  a  notice  that  the  warrant  will  be  issued 
if  the  process  be  not  returned  within  forty-eight  hours. 

The  warrant  usually  runs  on  the  complaint  of  the  Clerk  of 
Court,  but  in  some  cases  it  is  made  to  run  on  the  joint  com- 
plaint of  the  Clerk  and  the  private  party.(2;)  When  completed 
it  is  put  into  the  hands  of  the  complainer,  who  again  intrusts 
it  to  an  Officer  of  Court  for  execution.  In  the  Court  of  Session 
and  in  many  counties,  it  is  the  practice  to  include  in  the  war- 
rant both  the  agent  who  borrowed  the  process  and  the  agent's 
clerk  who  signed  the  receipt  for  it,  but  it  is  not  usual  to  exe- 
cute the  caption  against  the  latter,  and  as  he  has  not  the 
control  of  the  process  it  would  require  very  special  circum- 
stances to  justify  such  a  proceeding. 

10.  Stay  of  Execution. — ^Where  an  agent  has  reason  to  fear  that 
caption  will  be  applied  for,  he  may  lodge  &  caveat  against  it  with 

(r)  M*Leod  v.  Hitt,  16  Nov.  1826,  6  {x)  See  LivinggUme  ▼.  Beveridge,  24 

B.  1.  Nov.  1831, 10  8.  52. 

N 
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the  Clerk  of  Cburt,  the  eflfect  of  which  will  be  to  secure  him  an  op- 
portunity for  explanation  before  the  caption  is  issued ;  but  where 
caption  is  competent  execution  will  not  be  stayed  upon  a  mere 
caveat. {y)  The  proper  form  of  applying  for  stay  of  execution 
is  by  a  note  to  the  Sheriff — (not  to  th&  Court  of  Session,  unless 
relief  have  been  refused  in  the  Sheriff-Court) — and  the  note 
sh  ould  contain  an  offer  of  caution  or  consignation  ,(z)  The  amount 
for  which  caution  is  to  be  found  will  be  partly  a  matter  for  dis- 
cretion. In  some  cases  it  will  be  enough  to  find  caution  for 
all  damages  which  may  be  occasioned  by  the  sist.  In  others 
the  party  may  be  required  to  find  caution  for  all  loss  that  may 
be  occasioned  by  the  non- return  of  the  process.(a)  In  other 
cases,  especially  if  there  has  already  been  delay,  a  sist  on  cau- 
tion will  be  refused  altogether. (6)  On  consignation  of  the  full 
sum  at  issue,  a  sist  for  inquiry  would  scarcely  be  refused;  but 
it  would  still  remain  for  decision  on  the  result  of  the  inquiry 
whether  the  caption  should  finally  be  recalled.  The  application 
fur  a  sist  is  in  general  made  by  the  borrowing  agent,  but  where 
a  person  had  (under  a  misapprehension)  acted  as  the  borrowing 
agent's  clerk  without  authority  to  do  so,  he  was  allowed  to 
make  the  application. (c) 

11.  Damages  for  Wrongous  Executioii. — ^Applications  for  pro- 
cess caption  are  made  periculo  petentts;  and  if  the  caption  is 
carried  through  in  circumstances  which  do  not  authorise  it,  the 
private  party  and  his  agent  who  enforced  it  are  liable,  jointly 
and  severally,  in  damages  to  the  incarcerated  party .((Q 


(y)  Patrick,  3  Jane  1854, 26  Jar.  459.         (e)  Black  y.  White,  6  Dec.  1834, 18 

(f)  Pagan  y.  Hortburgh,  14  Feb.  1835,  6. 134. 
13  8.  471 ;  Johndone  y.  Dunn,  28  Feb.         (d)  Hunter  y.  Kerr,  28  March  1842, 

1839, 1  D.  567.  4  D.  1175;  Horn  y.  Steele,  tU  mpra, 

(a)  Livingttone  y.  Beveridge,  mpra,  note  (n) ;  Pearton  y.  Anderson,  18  July 
note  (2). »  1833,118.1008. 

(b)  Fleck  y.  Bryee^  25  Jane  1815, 17 
Jur.  155. 
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Section  VIII. — Op  Interim  Deorbbs. 

The  practice  of  pronouncing  interim  decrees  in  the  Sheriff- 
Court,  though  recognised  hy  various  Acts  of  Parliament,(c)  is 
not  governed  hy  any  special  regulations,  hut  is  suhject  to  the 
same  principles  as  guide  the  Court  of  Session.  Such  decrees 
are  pronounced  either  when  the  defender  admits  a  sum  to  be 
due,  or  when  it  otherwise  sufficiently  appears  that  a  sum  is  due 
by  him.  It  is  seldom  expedient  to  pronounce  an  interim 
decree  till  the  record  is  closed,  but  there  is  no  absolute  incom- 
petency in  doing  so. .  In  the  Court  of  Session  some  doubt  was 
entertained  whether  the  clause  in  the  Judicature  Act,(^)  pro- 
hibiting the  Court  from  giving  judgment  on  the  merits  until 
the  record  was  closed,  did  not  prohibit  an  interim  decree,  but 
it  was  settled  that  it  did  not;(^)  and  in  the  Sheriff-Court, 
where  there  is  no  such  provision,  the  matter  is  clear.  Where 
the  defences  therefore  contain  an  admission  of  a  sum  due, 
interim  decree  for  it  is  often  pronounced.  Where  the  pursuer 
is  reputedly  solvent,  it  is  not  a  sufficient  reason  for  refusing 
interim  decree  that  the  defender  would  like  to  retain  the  sum 
to  keep  himself  safe  against  expenses  that  may  be  occasioned  in 
the  remainder  of  the  process ;  but  the  pronouncing  of  interim 
decree  is  to  some  extent  matter  of  discretion,  and  there  are 
cases  in  which  very  nice  considerations  may  arise  as  to  whether 
interim  decree,  even  for  an  admitted  balance,  ought  to  be 
given.(*)  Special  leave  is  still  required  to  extract  an  interim 
decree,  and  that  leave  may  either  be  embodied  in  the  decree 
or  given  subsequently  .(A;) 


(e)  See,  inter  alia,  16  and  17  Vict.  c.  (0  See  M'AUitUr  v.  Dutliie,  15  June 

80,  §§  13  and  24.  1867,  5  Macph.  912. 

(9)  6  Geo.  IV.  c.  120,  §  4.  (k)  Buchanan  v.  Young,  13  Jan.  1860, 

(A)  Conaeher  y.  Cmaeher,  9  Dec.  1857,  22  D.  371 ;  and  see  Taylor  v.  Jarvig,  20 

20  D.  252.  March  1860,  22  D.  1031. 


N  2 
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Section  IX. — Of  Judicial  Beferenceb. 


1 .  How  Judicial  Reference  made, 

2.  Time  of  Judicial  Reference. 

3.  Effect  of  Judicial  Reference. 

4.  Proceedings  of  Reference. 


6.  Referent  Report. 

6.  Reference  becoming  Abortive. 

7.  Referee's  Remuneration. 


A  judicieJ  reference  is  a  proceeding  bj  which  the  decision 
of  a  case  is  withdrawn  from  the  Court,  and  submitted  to  one  or 
more  arbiters. (/) 

1.  How  Judicial  Beference  made. — A  judicial  reference  must 
be  entered  into  with  the  consent  of  both  parties.  This  consent 
must  be  embodied  in  a  minute ;  and  the  agent  requires  special 
authority  before  he  can  consent  for  his  client.(n)  The  minute 
refers  the  case  to  the  decision  of  one  or  more  arbiters,  either 
specially  named  or  (as  is  sometimes  done)  left  to  be  named  by 
the  Court.  If  there  are  two  arbiters,  power  should  be  given  to 
choose  an  oversman,  as  otherwise  the  reference  might  become 
abortive  by  their  differinrj  in  opinion.  The  reference  may  refer 
either  the  whole  or  a  part  of  the  cause, — subject  always  to  the 
approval  of  the  Judge.  The  minute  requires  to  have  the  autho- 
rity of  the  Court  interponed  to  it.  Until  this  has  been  done 
the  reference  is  incomplete,  and  it  is  in  the  power  of  either 
party  to  withdraw  from  it.(o)  If,  however,  the  interponing  of 
authority  have  been  accidentally  omitted,  and  the  parties  have 
gone  on  with  the  reference,  the  subsequent  proceedings  will  form 
a  bar  to  either  party  pleading  want  of  authority .(j?)  After 
authority  has  been  interponed,  neither  party  can  withdraw  from 
the  reference,  or  move  the  Court  to  recall  it,  without  the  consent 
of  the  other. (g) 


(0  A  very  full  and  valuable' account  of 
the  Jndidai  Reference  will  be  found  in 
Mr  Montgomerie  Bell's  Treatise  on  the 
Iaw  of  Arbitration. 

(n)  Livingelon  ▼.  JoJmHon,  28  Maj 
1830,  8  B.  594. 


(o)  ReidY.  HendertoHf  26  June  1841, 
8  D.  1102;  Bell  on  Arbitration,  p.  267. 

(p)  Fairleyr.M'GowanfllFeh  1886, 
14  S.  470. 

iq)  WaOeer  v.  Stewart,  14  Aug.  1856, 
2  Macq.  424. 
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2.  Time  of  Jndioial  Beferenoe. — ^A  reference  may  be  entered 
into  at  any  stage  of  a  process  which  is  before  the  Court. 

8.  Effect  of  Jndidal  Beference. — Notwithstanding  the  re- 
ference, the  process  remains  in  Court.  It  may  be  enrolled  at 
any  time  for  the  purpose  of  pronouncing  orders  necessary  to 
the  carrying  out  of  the  reference — such  as  those  giving  warrant 
to  cite  witnesses,  diligences  to  recover  documents,  and  so  on.(r) 
So  much  is  the  reference  considered  to  be  in  Court,  that  it  is 
only  agents  who  can  practise  before  the  Court  who  can  practise 
before  the  referee.(fl)  If  the  process  falls,  the  reference  also 
fails.  Under  the  old  rules  as  to  falling  asleep,  if  the  process 
fell  asleep,  it  was  more  than  doubtful  whether  anything  could 
be  done  under  the  reference  till  it  was  awakened.  Under  the 
new  forms,  it  is  clear  that  when  the  process  stands  dismissed 
for  failure  to  take  a  proceeding  within  three  months,  the  re- 
ference also  is  dismissed,  and  that  nothing  can  be  done  till  the 
process  is  revived.  Whether  a  proceeding  in  the  reference  is 
enough  to  prevent  the  statutory  dismissal,  is  not  altogether  free 
from  doubt.(i) 

4.  Proceedings  of  Beferee. — ^The  first  step  of  the  referee  is 
usually  to  accept  the  reference.  This  may  be  done  by  a  docquet 
on  the  minute  of  reference,  but  it  is  not  a  necessary  step,  and 
often  the  only  evidence  of  acceptance  is  acting. 

The  referee,  if  he  considers  it  expedient,  may  appoint  a 
clerk.(tt) 

If  the  reference  have  been  made  before  a  record  has  been 
closed,  the  referee  may  very  generally  take  this  as  evidence  that 
the  parties  do  not  desire  farther  pleadings ;  but  it  is  very  much 
a  matter  of  discretion  what  the  referee  may  do  in  this  respect ; 


(r)  Bell  on  Arbitration,  p.  272.  (<)  See  mpra,  p.  189,  and  Bell  on  Ar- 

(«)  Ireland  ▼.  Wil8<m,  25  Jane  1851,      bitratioD,  p.  276,  note  2. 

13  D.  1226.     The  point  here  involved         (u)  Bell  on  Arbitration,  p.  270. 

was  whether  the  agent  required  to  have 

the  attorney  licence. 
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and  60  long  as  he  acts  fairly  to  both  sides,  and  conscientiously, 
the  Court  will  not  interfere  with  him,  unless  it  should  be  made 
plain  that  he  has  omitted  to  order  pleadings  in  a  case  where  it 
was  impossible  to  do  justice  without  them.(t;)  If  the  referee 
does  order  pleadings,  the  best  way  for  him  will  be  to  follow  the 
style  of  record  used  in  the  ordinary  Court.  He  may,  however, 
confine  himself  to  appointing  each  party  to  give  in  a  claim, 
stating  (without  argument)  the  facts  they  aver  and  the  demands 
they  make ;  and  if  he  thinks  fit,  he  may  allow  an  answer  to 
each  party,  or  allow  each  party  to  revise  his  claim  after  he  has 
seen  that  of  the  other.(x) 

In  regard  to  proof,  the  referee  is  again  left  very  much  to 
his  own  discretion.  It  is  for  him  to  consider  whether  he  will 
allow  proof  or  not ;  and  if  he  act  fairly  and  conscientiously,  and 
not  in  such  a  manner  as  could  only  cause  injustice,  his  decision 
cannot  be  quarrelled. (y)  Even  though  proof  have  been  ordered 
before  the  remit,  the  referee  need  not  take  it.(2)  If  the  refer- 
ence have  been  made  to  him  as  a  man  of  skill,  he  may  decide 
of  his  own  knowledge  after  examining  the  subject  of  dispute  ;(a) 
and  if  he  examines  witnesses  on  matters  in  which  he  is  himself 
skilled,  he  need  not  examine  them  on  oath.(ft)  If,  however, 
he  has  to  examine  witnesses  on  matters  in  which  he  is  not 
skilled,  he  should  follow  the  rules  in  the  ordinary  Court,  unless 
the  parties  choose  to  dispense  with  any  of  the  formalities ;  but 
it  does  not  seem  essential  that  he  should  proceed  in  this  man- 
ner, for  in  this  (as  in  all  other  matters)  he  is  left  very  much  to 
his  discretion.(c) 

Hearing  the  parties  cannot  in  general  be  safely  dispensed 
with  altogether.     It  would  vitiate  the  reference  to  hear  one 


(v)  Compare  Mitchell  v.  Cable,  17  June  (a)  JokMUme  ▼.  Cheape,  10  Jaly  181 7, 

1848, 10  D.  1297.  6  Dow,  247;  M'Dontdd  v.  McDonald, 

(x)  Bell  on  Arbitration,  p.  170.  8  Dec.  1843,  6  D.  186. 

{y)  Motehray  y.  Didcton,  2  June  1848,  (b)  Cochrane  ▼.  Guthrie,  80  Mar.  1861, 

10  D.  1121 ;  MiUer  y.  Millar,  10  March  23  D.  865. 

1855, 17  D.  689.  {e)  See  Kirkcaldy  Y.Dalgaim'i  Tr».,16 

{*)  Cdquhoun  ▼.  Haig,  13  Jan.  1825,  Jane  1809,  F.C. 
3  S.  424. 
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of  the  parties,  without  either  hearing  the  other  or  giving 
him  an  opportunity  of  being  heard.  It  is,  however,  altogether 
in  the  discretion  of  the  referee  to  say  how  often,  and  when,  and 
in  what  manner,  he  will  hear  the  parties.  He  may  hear  them 
by  themselves,  or  he  may  allow  agents,  or  even  counsel  to  ap- 
pear for  them ;  and  he  may  have  the  argument  either  oral  or  in 
writing.  Often  the  referee  hears  all  that  the  parties  have  to 
say  at  the  end  of  a  proof  or  of  an  inspection,  and  this  generally 
is  sufficient,  (c^) 

Notes  of  the  referee's  intended  decision  should  generally 
be  issued  before  pronouncing  the  decision  itself.  It  is  not  im- 
perative however  to  do  so,  and  in  cases  of  little  difficulty  or  im- 
portance, notes  may  rightly  enough  be  dispensed  with  ;  but  as 
a  general  rule,  the  Court  of  Session  has  strongly  recommended 
that  they  should  be  issued.  If  notes  are  issued,  the  parties 
should  have  an  opportunity  of  expressing  their  views  on  them, 
either  verbally  or  in  writing. 

The  decision  should  embrace  everything  that  is  involved  in 
the  process.  The  referee,  if  he  accept  the  reference,  is  bound 
to  decide  on  both  facts  and  law,(e)  and  to  determine  both  the 
merits  of  the  action  and  the  question  of  expenses.(^) 

5.  Beferee's  Beport. — The  referee's  final  report  is  lodged  in 
process,  and  the  case  is  returned  to  the  Clerk  of  Court.  To 
make  the  report  binding,  it  requires  to  have  the  authority  of  the 
Court  interponed  to  it(h)  The  Court,  however,  cannot  review 
the  referee's  decision.(«)  If  the  referee  have  not  exhausted  the 
case,  or  if  his  report  be  ambiguous,  or  if  he  have  omitted  some 
step  such  as  he  ought  to  have  taken,  the  report  may  be  sent 

{d)  The  discreUoD  a  referee  has  in  re-  5  D.  456 ;  18  April  1845,  4  Bell's  Ap. 

gard  to  the  debate  depends  on  the  same  Ca.  161 ;  HiUon  y.  Walker,  2  Jaly  1867, 

principles  as  those  which  regulate  his  5  Macph.  969. 

discretion  as  to  pleadings  and  proof.  (k)  GiUcn  y.  Simpton,  14  Jan.  1859, 

(e)  Wekh  y.  Jaekaon,  28  Dee.  1864,  21  D.  243. 

3  Macph.  803.  (t)  Mackentie  y.  Girvan,  19  Dec.  1840, 

ijf)  Fairleff  y.  M'Chwm,  mpra ;  Paul  3  D.  318,  and  9  Ear.  1848,  2  Bell's  Ap. 

y.  Hendenon,  19  Feb.  1867,  6  Macph.  Ca.  43. 
613;  Ferrier  y.  AUiaon,  28  Jan.  1843, 
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back  to  him,  for  him  to  amend  according  to  hie  discretion  ',{k) 
or,  if  the  proceedings  of  the  referee  have  been  altogether  irre- 
gular or  corrupt,  such  as  would  invalidate  an  ordinary  decree- 
arbitral,  the  Court  may  set  them  aside  altogether  ;(Q  but  the 
Court  cannot  amend  or  alter  the  award  itself.  The  decision  must 
be  the  referee's  decision. 

6.  Beferenoe  becoming  AbortiTe. — The  reference  falls  by  the 
refusal  of  the  referee  to  accept,  or  by  his  refusal  (on  just  grounds 
approved  by  the  Court)  to  go  on  with  the  reference ;  or  by  his 
death.  It  also  falls  if  the  conduct  of  the  referee  has  been  such 
as  to  oblige  the  Court  to  recall  his  appointment.  In  case  of 
the  reference  becoming  abortive  everything  done  in  it  goes  for 
nothing,  and  the  process  recommences  at  the  point  where  it 
stood  before  the  lodging  of  the  minute.  This  result  can  be  pre- 
vented only  by  the  parties  consenting  to  some  other  course. 

7.  Beferee's  Semnneration. — ^The  referee  is  an  officer  of  Court, 
and  is  entitled  to  remuneration.(n)  The  amount  is  fixed  by 
the  Court,  usually  after  a  remit  to  the  auditor.  If  one  of 
the  parties  have  already  paid  the  referee  a  reasonable  fee, 
the  Court  will  order  the  other  party  to  reimburse  such  part  of 
it  as  he  may  be  liable  for.(o)  In  one  case  the  referee  left  the 
proportion  in  which  his  fee  was  to  be  paid  by  the  two  parties  to 
be  fixed  by  the  Court ;  but  the  Court  remitted  to  the  referee  to 
fixtheproportions.(/>) 

The  Clerk  is  also  entitled  to  remuneration.  The  referee 
usually  determines  the  amount,  but  as  the  Clerk  is  an  officer  of 
Court  the  referee's  decision  on  this  would  not  necessarily  be 
final ;  and,  if  the  referee  chooses,  he  may  leave  that  matter  to  be 
dealt  with  by  the  Court,  in  the  same  way  as  his  own  remunera- 
tion is  dealt  with. 

(&)  Lord  Advocate  ▼.  EeddUj  9  July  (o)  EditUmrgh  Oil  Ga$  Co.  ▼.  Cfyn^B 

1856, 18  D.  1211.  TrB.,  6  Feb.  1835, 13  S.  413. 

(I)  Per  Deas,  Hilton  y.   Walker,  til  (p)  Morrig  ▼.  Stewart,  14  Feb.  1842, 

fupra.  14  D.  501. 

(n)  Paul  ▼.  Hendenon,  19  Feb.  1867, 
6  Mftcph.  618. 
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Section  X. — Of  the  Kbferskce  to  Oath. 


1.  Nature  of  Reference  to  Oath. 

2.  When  Reference  to  Oath  Incom- 

petent. 

3.  Ducretion  to  refute  Reference. 

4.  To  whom  Reference  made. 

5.  Referethce  either  General  or  Special, 

6.  Time  of  Reference. 


7.  Form  of  ReferrtTig. 

8.  Of  Retracting  and  Deferring. 

9.  Of  the  Examination. 

10.  Of  lie-examining. 

11.  Of  Forties  failing  to  attend  the 

Examination. 

12.  Of  Construing  the  Oath. 


1.  Nature  of  Eeference  to  Oath. — At  any  stage  of  most  causes 
either  party  is  at  liberty  to  abandon  other  means  of  attack 
or  defence,  and  to  tender  a  reference  of  the  whole  or  any  part  of 
the  case  to  the  oath  of  his  adversary.  This  right  remains  even 
after  the  cause  is  lost,  so  long  as  the  cause  remains  in  Court. 
The  reference  is  considered  to  be  an  appeal  to  the  ecjuitable 
jurisdiction  of  the  Court;  and  it  is  therefore  in  the  discretion 
of  the  Court  to  sustain  or  to  refuse  it.  It  is  understood,  however, 
that  the  reference  must  be  sustained  when  it  is  competent,  un- 
less there  be  good  reason  to  the  contrary.  If  it  be  sustained, 
it  always  forms  the  last  step  in  regard  to  the  matter  embraced 
in  it.  The  oath  emitted  is  final  in  regard  to  the  matter  referred. 
If  it  admit  the  matter,  the  proof  is  complete,  and  if  it  do  not 
admit,  it  is  finally  settled  that  the  matter  is  not  proved. 


2.  When  reference  to  Oath  incompetent. — The  reference  is 
occasionally  incompetent. 

To  make  a  reference  competent  there  must  be,  to  begin  with, 
a  competent  process.($)  If  the  action  be  not  relevant  a  refe- 
rence is  incompetent  ;(r)  and  this  is  held  though  the  defect  in  re- 
levancy be  caused  only  by  want  of  specification. (a)  On  the  same 
principle,  special  matters  which  could  not  be  admitted  to  proof, 
as  not  falling  within  the  grounds  of  action,  cannot  be  the  sub- 
ject of  a  reference  to  oath.(t) 

(q)  M*Farlane  y.  WaU,  5  Julj  1828,  («)  Phcenix  Fire  Ineuranee  Company 

6  S.  1095.  ▼.  Young,  10  July  1834, 12  S.  921. 

(r)  M'Laren  t.  Bmk,  20  June  1829,  7  (I)  Thomeon  v.  Simpeon,  13  Xov.  1844, 

8.  780.  7  D.  106. 
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Matters  of  law  cannot  be  referred  to  oath.  "Where  the  re- 
cord contains  a  mixed  question  of  fact  and  law,  the  course  is  to 
make  a  special  reference  referring  only  the  matters  of  fact  at 
ieisu6.(u)  Sometimes  this  cannot  easily  be  done,  and  the  reference 
is  then  made  general,  the  oath  being  held  conclusive  only  on 
the  matters  of  fact.(t;) 

Matter  which  may  be  made  the  subject  of  a  criminal  indict- 
ment cannot  be  referred  to  oath  if  the  referee  object.  Thus,  in 
an  action  of  damages  for  a  serious  assault,  for  which  the  de- 
fender would  be  liable  to  imprisonment  in  a  criminal  Court,  he 
can  decline  a  reference.(a;)  If,  however,  the  oflfence  be  one  for 
which  imprisonment  is  either  incompetent  or  in  practice  not 
awarded,  the  reference  will  generally  be  sustained. (y)  A  party 
who  means  to  avail  himself  of  this  privilege  must  plead  it  when 
the  reference  is  proposed,  because  if  ^he  does  not  then  object 
the  reference  will  be  sustained.(2;) 

It  has  been  doubted  whether  it  is  competent  to  refer  matters 
of  which  the  referee  cannot  personally  know  anything;  but  the 
doubt  does  not  appear  well  founded.  Though  the  party  him- 
self may  not  have  knowledge  of  the  matter,  he  may  have  re- 
ceived such  information  as  may  have  quite  satisfied  him  that 
his  claim  or  defence  was  unfounded ;  and  though  his  adversary 
may  not  have  legal  evidence  to  defeat  him,  it  would  be  unfair 
to  lay  down  any  general  rule  to  prevent  an  appeal  to  his  con- 
science. 

8.  Discretion  to  Sefuse  Beference. — It  is  not  imperative  upon 
the  Court  to  sustain  the  reference.  Even  when  the  reference 
is  otherwise  competent  the  Court  exercises  a  discretion  to  sus- 
tain or  refuse ;  and  if  they  see  reason  to  believe  that  justice  is 
likely  to  be  perverted  by  the  administration  of  the  oath,  they 

(tt)  Taylar  ▼.  HaU,  10  March  1829,  7  (y)  M'CaUum  ▼.  M'CaU,  18  Feb.  1825, 

S.  565.  3  8.  551 ;  and  Dickson  on  Evidence,  § 

(r)  See  Anttndher  y.  Wtlkie,  31  Jan.  1549. 

1856, 18  D.  405.  («)  Conacher  ▼.   Conaeher,  1  March 

ix)  MOUr  ySBroum,  16  Feb.  1828,  6  1859,  21  D.  597. 
R.  561. 
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will  not  give  their  authority.(a)  This  rule  was  applied  in  the 
recent  case  of  Longtuorth  v.  Yelverton,  where  all  the  authorities 
were  fully  examined.  The  ground  on  which  the  reference  was 
there  refused  was  that  the  interest  of  a  third  party  would  be 
seriously  prejudiced  if  the  oath  were  affinnative.(6)  The  reference 
has  been  refused  where  it  was  apparent  that  the  sole  object  was 
to  get  further  delay ;  and  in  such  cases,  when  the  reference  has 
been  permitted,  it  sometimes  has  been  only  on  some  such  condi- 
tion as  that  the  defender  shall  consign  the  amount  at  issue. (c) 

4.  To  Whom  Beferenoe  made. — In  general  the  reference  must 
be  made  to  all  of  the  opposing  parties  in  the  action,  though  it 
sometimes  happens  that  the  oath  of  one  of  a  certain  set  of  par- 
ties may  be  binding  on  all  of  them,  or  even  that  the  oath  of 
one  who  is  not  a  party  to  the  action  may  be  binding  upon  one 
who  is.  Thus,  in  certain  matters  the  oath  of  one  partner  may 
be  binding  on  the  rest,  or  the  oath  of  a  wife  binding  on  the 
husband.  Those  cases,  however,  do  not  depend  for  their  solu- 
tion on  the  law  of  process,  but  on  the  power  which  the  law  of 
partnership,  or  the  law  of  husband  and  wife,  as  the  case  may 
be,  gives  to  the  one  party  to  bind  the  other  in  the  transaction 
to  which  the  action  relates. 

5.  Beferenoe  either  Oeneral  or  Special. — A  general  reference 
is  a  reference  of  the  whole  action,  and  is  the  only  kind  of  refer- 
ence competent  after  final  decision  on  the  merits.(c2)  So  long 
as  there  is  no  such  decision,  it  is  competent  (with  the  approval 
of  the  Court)  to  make  a  reference  of  any  individual  fact  or  facts 
in  the  case.(e)  Even  after  proof  has  been  led,  a  party  may  ask 
for  judgment  in  his  favour  upon  the  facts  he  has  proved,  and 
refer  the  remainder  of  the  case  to  the  oath  of  his  opponent. (</) 

(a)  SiUhie  ▼.  Mackay,  24  June  1829,  {d)  White  y.  Murdoch,  9  June  1812, 

3  W.  and  S.  484.  F.G. 

(h)  Longworlh  v.  Ydrtrion,  10  March  («)  Moor  ▼.  Youngs  10  Dec  1842,  5 

1866,  3  Macph.  660;  30  July  1867,  5  D.  494. 

Maq)h.  (H.L.)  144.  {g)  Cameron  v.  ArvMtrong,  28  June 

(c)  FaUintKm  v.  BoberUtm,  4  Decern-  1851, 13  D.  1256. 
ber  1846,  9  D.  226. 
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6.  Time  of  Eeferenoe. — It  is  irregular  (if  any  objection  be 
taken)  to  Bustain  a  reference  before  closing  the  record  and  de- 
ciding on  the  relevancy,  because  until  these  things  have  been 
done  it  cannot  be  known  whether  the  process  is  such  as  to  make 
a  reference  competent.  Doubts  have  been  expressed  whether  it 
be  competent  in  any  case  to  admit  the  reference  before  the  re- 
cord is  closed.(A)  Under  the  old  forms  it  was  common  to  refer 
the  summons  alone,(t)  and  this  is  often  done  yet  where  no  ob- 
jection is  taken ;  but  under  the  present  forms  of  process  it 
looks  as  if  either  party  could  insist  on  a  record  being  closed 
before  any  other  step  was  taken.(A;)  The  only  check  on  the 
unreasonable  use  of  this  power  is  to  find  the  party  liable  in  the 
expenses  of  the  proceedings  if  he  exercises  his  right  to  a  record 
without  reasonable  necessity.  Sometimes  the  reference  is  made 
before  the  defender  appears.  In  this  case  the  order  of  refer- 
ence has  to  be  served  upon  him  personally,  and  if  he  fail  to 
appear  and  depone  (being  within  the  jurisdiction)  he  may  be 
held  as  confes8ed.(0 

If  preliminary  pleas  are  stated,  it  is  incompetent  to  refer  to 
oath  until  they  are  disposed  of.  A  defender  who  states  such 
pleas  cannot  make  a  reference  under  reservation  of  them.(n) 
If  a  party  who  has  stated  preliminary  pleas  make  a  reference 
which  is  silent  as  to  them,  he  will  be  held  as  having  departed 
from  them.  In  the  same  way,  if  the  reference  be  proposed  to 
the  party  stating  the  pleas,  and  he  appear  and  depone,  in- 
stead of  exercising  such  right  of  appeal  as  was  competent  to 
him,  he  will  be  held  to  have  waived  the  objections.(o)  Sus- 
taining a  reference  "  before  answer "  (though  it  has  been 
done)(p)  is  a  thing  contrary  to  the  nature  of  the  proceeding. 
If  there  is  any  such  urgency  for  taking  the  oath  that  it  cannot 

{h)  Dickson  on  Evidence,  g  1554.  (n)  Hendenon  ▼.  Smith,  28  Feb.  1852, 

(0  Stair,  4. 38. 27.    The  reference  was  14  D.  583. 

Bometiines  embodied  in  the  summons.  (o)  Tuti^mU  v.  BoOiwiekf  12Maj  1830, 

(k)  EiUy  ▼.  WLaren,  24  Dec.  1853,  8  S.  736. 

16  D.  323.  (p)  Qrant  ▼.  MarthaO,  17  Jan.  1851, 

(0  A.  S.  10  July  1839,  §  76  (App.  Iv);  13  D.  500. 


NichoUon  ▼.  MacUoudf  infra. 
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await  the  dispoeal  of  the  preliminary  pleas,  it  should  be  taken 
to  lie  in  reterUi8;(q)  although,  before'this  would  be  permitted, 
the  urgency  would  have  to  be  very  strong. 

After  parole  proof  has  been  taken  it  was  at  one  time  held 
that  a  reference  could  not  be  sustained ;  but  that  rule  has  long 
been  in  disuse.  A  party  who  has  renounced  probation  is  in 
the  same  position  as  a  party  who  has  led  proof,  and  he  therefore 
can  also  make  a  reference.(r)  If,  however,  a  party  has  called 
and  examined  his  opponent  as  a  witness,  he  cannot  refer  to  his 
oath.(3)  But  this  is  not  held  to  prevent  him,  in  an  action 
which  embraces  two  distinct  matters,  from  examining  him  as  a 
witness  on  the  one,  and  referring  to  his  oath  on  the  other.(^) 

After  extracting  judgment,  reference  is  incompetent,  but  it 
is  competent  so  long  as  extract  is  not  actually  issued.  This 
was  held  where  the  extract  had  been  ordered  for  some  time,  but 
had  not  been  issued  on  account  of  the  pressure  of  other  business 
in  the  office. (u) 

7.  Form  of  Seferring. — A  reference  to  oath  ought  to  be  ten- 
dered by  a  minute,  and  the  agent  tendering  it  must  have  special 
authority  to  do  so.  The  evidence  of  this  authority  may  be 
either  the  signature  of  the  party  on  the  minute,  or  a  separate 
mandate  produced  with  it ;  or  the  party  may  attend  the  exa- 
mination and  judicially  adhere  to  the  reference.(i;)  If,  through 
some  mistake,  the  minute  be  omitted,  the  mistake  will  not  be 
fatal  to  the  reference  if  all  the  other  forms  have  been  attended 
to,  and  the  intention  of  the  party  to  refer,  and  his  knowledge 
of  the  reference,  be  clear  from  some  such  distinct  act  as  his  pre- 
sence at  the  examination  .(a;) 

After  the  minute,  the  next  step  is  for  the  reference  to  be 

iq)  Riley  v.  Jlf'Xaren,  aupra.  (u)  Aihnan  ▼.  Aikman'g  Tni., 24  Jan. 

(r)  Anttruther  ▼.  Wilkie,  31  Jan.  1856,  1868,  6  Macph.  277. 

18  D.  405.  {V)  A.  S.  1839,  §  84  (App.  Ivi). 

(«)  16  and  17  Vict.  c.  20,  §  5  (App.  (x)  Hemt  ▼.  PoUok,  24  Nov.  1821,  1 

cczviii).  S.  178. 

(0  Dewar  y.  Peartum,  27  Feb.  1866, 
4  Macph.  493. 
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sustained  by  an  interlocutor  of  the  Sheriff.  This  step  is  im- 
perative ;  and  if  the  oath  be  emitted  under  anything  less  solemn 
than  an  express  order  of  the  Court,  it  will  not  constitute  a 
judicial  reference.(y)  When  this  interlocutor  is  moved  for, 
any  objection  to  the  reference  should  be  stated ;  for  if  the  ob- 
jection be  not  now  stated,  the  reference  will  be  sustained,' and 
the  objection  b^  held  as  waived.  This  holds  more  especially 
when  the  objection  is  merely  to  so  trivial  a  matter  as  the  form 
of  the  minute  .(2) 

When  the  reference  has  been  sustained,  a  day  is  assigned 
for  the  party  to  appear  and  depone.  The  oath  is  directed  to 
be  taken  before  the  Sheriff,  but  if  he  cannot  attend,  or  in  case 
of  special  emergency,  he  may  appoint  a  commissioner. (a) 

8.  Of  Setracting  and  Deferring. — ^At  any  time  before  the 
oath  has  been  emitted,  the  party  referring  may  retract  the  re- 
ference on  paying  the  expense  which  the  other  party  has  been 
put  to  by  this  change.(6)  It  is  a  condition,  however,  of  per- 
mitting this,  that  the  other  party  have  not  been  prejudiced  by 
what  has  taken  place.  If,  for  example,  he  has  been  deprived 
by  death  or  otherwise  in  the  interval  of  the  evidence  of  a 
material  witne8s,(c)  the  reference  cannot  be  retracted. 

Deferring  is  a  proceeding  (now  almost  unknown)  by  which 
a  party  to  whose  oath  a  reference  has  been  made  declines  it, 
and  refers  the  case  back  to  the  oath  of  the  proposing  party. 
The  proceeding  is  still  competent,  and  it  is  regulated  in  the 
same  way  as  an  original  reference.  When  it  is  used,  the 
judge  has  a  discretionary  power  of  ordaining  either  of  the  two 
parties  to  make  oath,  whom  he  has  ground  to  think  had  the 
best  opportunities  of  knowing  the  fact.(cr) 

iy)  See  the  opinion  of  the  Court  in         (h)  A.  S.  1889,  §  80;   Chalmers  ▼. 

Nicholson  v.  Madeoud,  23  Nov.  1810,  Jackson,  18  Feb.  1813,  F.C.;  Binniew. 

F.C.  Mack,  28  Jan.  1832, 10  S.  855. 

(z)  Broom  v.  Edgley,  31  May  1843,  5         (e)  Oulbraith  v.  M'Neil,  26  Nov.  1828, 

D.  1087.  7  8. 63. 

(a)  A.  S.  1839,  J  79;  and  see  Forman         {d}  SUir,  4,  44, 18;  Erskitte,  4,  2,  8. 
T.  Bookless,  infra. 
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9.  Of  the  Examination. — When  the  parties  appear  before  the 
Sheriff  the  deponent  is  put  upon  oath.(e)     The  examination 
then  proceeds  at  the  instance  of  the  referring  party,  who  may 
ask  such  relevant  questions  as  he  pleases.    So  long  as  he  keeps 
to  the  case,  the  only  limit  upon  his  discretion  is  tlie  power  which 
is  given  to  the  deponent  to  decline  to  answer  special  questions 
after  having  answered  general  questions — a  power  given  to  the 
deponent  to  prevent  his  being  led  into  perjury  by  first  answer- 
ing general  questions  in  the  negative,  and  then  being  obliged 
to  admit  circumstances  which  contradict  himself .(^)    The  de- 
ponent cannot  decline  to  answer  special  questions  when  they 
are  put  first.     The  examining  party  may  show  to  the  deponent 
any  documents  which  would  be  admissible  were  he  being  exa- 
mined as  a  witness,  and  may  examine  him  in  regard  to  their 
contents.(A)     The  referring  party  is  not  bound  to  go  over  the 
whole  case,  but  may  stop  his  examination  when  he  pleases. 
The  Sheriff  ought  then  to  ask  such  questions  as  he  may  think 
right  for  clearing  up  the  case ;  (i)  and  on  that  point  he  may 
receive  suggestions  from  the  deponent's  agent.     The  deponent, 
it  should  be  mentioned,  is  entitled  to  have  an  agent  present, 
not  only  for  the  purpose  of  suggesting  questions  to  the  Sheriff, 
but  also  for  the  purpose  of  assisting  his  client  with  references 
to  documents,  and  of  objecting  to  incompetent  questions.(A:) 

The  deposition  is  recorded  in  the  old  form,  that  is  to  say, 
it  is  dictated  by  the  Sheriff  to  the  Clerk  of  Court,  and  then  each 
page  or  marginal  note  is  signed  by  the  Sheriff  and  the  deponent 
in  the  same  way  as  in  the  case  of  a  proof  by  commission. (/) 

10.  Of  Se-examining. — ^In  certain  cases  it  has  been  permitted 

(«)  If  the  deponent  has  oonscientioos  (•')  Soutar  y.  SoiUar,  b  Dec  iSol,  14 

motives  for  not  taking  an  oath,  his  affir-  D.  140. 

matioo  may  be  taken ;  28  and  29  Vict.  {k)  Blair  ▼.  M'Phin,  4  July  1856,  18 

c.  9,  §  2  (App.  Cdix).  D.  1202. 

{g)  HeddU  y.  BaikUy  16  Jan.  1841,  8  (/)  Fartnan  v.  BookUu;  27  Feb.  1861, 

D.  370.  2  Macph.  787. 

(h)  Boyd  y.  Carr,  17  Jane  1848,  5  D. 
1213. 
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to  have  the  examination  re-taken.  This  has  been  allowed 
where  the  first  examination  did  not  exhaust  the  reference ;  (n) 
where  the  deponent  had  not  been  examined  in  regard  to  cer- 
tain statements  in  his  record  which  it  was  desired  to  read  along 
with  his  deposition ;  (o)  where  the  deposition  was  confused  or 
ambiguous  ;(p)  or,  lastly,  where,  through  an  irregularity,  the 
deposition  had  been  emitted  in  the  absence  of  the  referring 
party.(g)  The  re -examination,  however,  will  not,  any  more  than 
the  examination,  be  allowed  as  matter  of  right.  It  is,  on  the 
contrary,  a  veiy  exceptional  proceeding. 

11.  Of  Parties  failing  to  attend  the  Examination. — Should  the 
party  making  the  reference  fail  to  go  on  with  it  by  taking  a 
day  for  examining  his  opponent,  the  Court  may  circumduce 
the  term  for  referring ;  and  when  this  is  done,  the  party,  if  he 
do  not  get  himself  reponed  against  the  order,  loses  his  right  to 
refer.  If  the  failure  to  go  on  with  the  reference  have  been 
repeated,  and  the  party  takes  no  other  steps,  the  Court  may 
decide  against  him  by  default.(r)  If  the  referring  party,  after 
getting  a  da^  fixed  for  the  examination,  fail  to  appear  at  it, 
the  Sherifi*  may  take  the  deposition  in  his  absence. 

If  the  party  to  whom  the  reference  is  made  fail  to  appear  at 
the  examination,  he  may  be  held  as  confessed.  If  the  diet, 
however,  have  been  fixed  in  his  absence,  it  must  be  proved  that 
he  or  his  agent  received  notice  of  the  appointment  before  this 
can  be  done.(8)  The  effect  of  holding  him  as  confessed  is  the 
same  as  if  he  had  appeared  and  admitted  the  matters  referred 
to  him. 

Parties  may  be  reponed  against  circumduction,  or  holding 
as  confessed,  upon  showing  sufficient  cause  to  the  Sheriff  for 
the  failure,  and  on  paying  such  expenses  as  he  may  modify.(^) 


(n)  Paleraon  v.  Th&nuon,  20  Feb.  1830,  (q)  Peacock  ▼.  Smile,  6  July  1828, 6  S. 

B.  671.  1081. 

{o)  Young  ▼.  Pottock,  25  May  1832, 10  (r)  See  anU,  Section  VI.  Art,  4,  p  176. 

S.  570.  (»)  A.  S.  18S9,  Jf  76  (Appx.  Iv). 

( p)  Enkine,  4.  2.  15.  (0  A.  S.  1839,  §^  81  and  82. 
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No  precise  time  seems  to  have  been  fixed  within  which  the  de- 
mand to  be  reponed  must  be  made,  but  it  should  be  made  on 
the  first  calling  of  the  cause  at  which  the  party  is  present ;  for 
if  a  party  go  on  to  litigate  on  other  points  he  will  necessarily 
be  held  as  having  waived  his  claim  to  be  reponed.(u) 

12.  Of  OonBtming  the  Oath. — After  the  oath  has  been 
taken  the  only  question  in  the  cause  in  regard  to  matters  em- 
braced under  the  reference,  is  what  has  been  sworn.  There  is 
no  room  for  questioning  whether  the  oath  is  true  or  false,  or 
whether  it  be  consistent  or  inconsistent  with  other  statements 
made  by  the  party,  either  on  record  or  in  letters  or  other 
writings  under  his  hand.  And  there  is  no  room  for  either  ex- 
plaining, supplementing,  or  detracting  from  the  oath  by  such 
statements.  If  it  be  desired  to  have  benefit  from  such  state- 
ments, they  must  be  incorporated  in  the  deposition,  by  put- 
ting them  before  the  deponent  at  the  examination,  and  exa- 
mining him  in  regard  to  them.  It  is  not  enough,  however 
to  examine  him  as  to  whether  he  authorised  or  wrote  them ;  he 
must  be  examined  as  to  their  contents ;  and  his  explanation 
of  them,  whatever  it  may  be,  has  to  be  accepted  in  the  process 
as  true.(v} 

Where  the  deposition  is  ambiguous  or  contradictory,  the 
Court  must  interpret  it  so  as  to  obtain  its  true  meaning,  though 
that  possibly  may  not  be  the  meaning  which  the  deponent 
would  like  to  have  attached  to  it.  If  the  deposition  contain 
materials  sufficient  to  show  that  the  debt  is  due,  the  oath  will 
not  be  held  as  negative  because  the  deponent  has  said  that  it 
was  not  due  in  answer  to  the  general  question.(a;)  The  prin- 
ciples to  be  recollected  in  interpreting  are,  that  the  oath  is  to  be 
assumed  as  true,  and  that,  even  though  it  should  be  very  appa- 
rent that  it  is  false,  it  is  the  only  evidence  which  can  be  looked 

(«)  Compare  Grant  v.  Maegregor,  20  (o)  Gordon  ▼.  Pratt,  24  Feb.  1860, 22 

June  1839,  1  D.  1048,  where  the  Coart  D.  903. 

refused  to  repone  the  representatives  of  a  {x)  Grant  t.  WWuirt,  17  Jan.  1S45, 7 

deceased  party  who,  when  in  life,  had  ne-  D.  274. 
glected  to  get  himself  reponod. 
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at,  and  that  the  burden  of  the  proof  is  on  the  referring  party. 
But  while  the  oath  is  to  be  taken  as  conclusive  on  all  the  mat- 
ters referred,  it  is  not  to  be  held  as  conclusive  in  regard  to 
everything  which  a  deponent  may  choose  to  say.  This  makes 
it  necessaiy  to  distinguish  between  intrinsic  and  extrinsic 
statements — that  is  to  say,  between  statements  relating  to  the 
matter  at  issue  and  statements  which  do  not  relate  to  it.  The 
nature  of  this  distinction  can  best  be  illustrated  by  an  example. 
In  an  action  for  debt  everything  relating  to  the  constitution  or 
the  subsistence  of  the  debt  is  intrinsic  to  the  oath ;  but  any 
statement,  such  as  that  the  debt  was  compensated  by  a  different 
debt,*is  extrinsic  ;(y)  and  the  only  way  here  is  to  give  decree  for 
the  debt  sued  for,  and  to  allow  the  deponent  to  sue  in  like 
manner  for  the  debt  due  to  him. 


Chapter  I V. 

OF  APPEALS  IN  ORDINARY  ACTIONS  FROM  THE  SHERIFF- 

SUBSTITUTE  TO  THE  SHERIFF. 


1.  Competency  of  Appealing, 

2.  List  of  Appealable  InUrlocutore, 

3.  Engrouing  the  Appeal. 

4.  Lodging  Reclaiming  Petition  and 

Antwert. 

5.  Ofdetiring  to  he  heard  Orally. 

6.  Of  including  prior  InterloetUort  in 

an  Appeal, 

7.  Appeals  againet  Interlocutor e  de- 


ciding on  the  Admiiaibility  of 
Evidence, 

8.  Appeals  against  Interlocutors  dis- 

posing   of  Objections     to   the 
Taxation  of  Accounts. 

9.  Powers  of  the  Sheriff  on  Appeal 

— Cross  Appeals — Opening  up 
Record. 
10.  Powers  of  Sheriff-Substitute  pend- 
ing the  Appeal. 


1.  Oompetency  of  Appealing. — The  right  of  appeal  from  the 
Sheriff-Substitute  to  the  Sheriff  did  not  exist  at  common  law. 
The  Sheriff-Substitute,  being  the  deputy  of  the  Sheriff,  acted 
in  his  name,  and  the  decision  was  in  law  the  decision  of  the 
Sheriff.(2)     The  right  of  appeal  was  of  gradual  introduction. 

iy)  Thomson  v.  Duncan,  10  July  1866,  "  Sheriff -Subrtitnte"  dates  only  from  the 

17  D.  1081.  end  of  the  last  and  the  beginning  of  the 

(z)  Erakine,  1,  2,  14.     The  practice  present  century, 
of  interlocutors  running  in  name  of  the 
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It  ia  a  comparatively  recent  matter  the  holding  of  an  interlocutor 
to  be  final  before  giving  out  the  "  extract,"  or  official  copy  to 
the  parties ;  and  the  practice  of  asking  the  judge  to  reconsider 
his  decision  (reclaiming)  until  he  prohibited  farther  petitions 
of  the  kind,  was  nniverBal.(a)  When  the  Sheriff  was  in  the 
county  at  the  time  of  presenting,  he  disposed  of  those  petitions ; 
and  when  he  was  not  in  the  county,  it  became  frequent  to  ask 
the  Sheriff- Substitute  to  take  the  opinion  of  the  Sheriff  be- 
fore disposing  of  them.  With  such  requests  the  Sheriff-Sub- 
stitute naturally  complied,  as  he  held  office  at  the  Sheriff's 
pleasure.  The  next  step  was  directly  to  crave  the  Sheriff's 
opinion ;  and  on  this,  the  Sheriff-Substitute  pronounced  an  in- 
terlocutor allowing  the  appeal.  The  last  stage  prior  to  the  pre- 
sent forms  was  the  system  embodied  in  the  Act  of  Sederunt 
of  1825,  and  continued  by  that  of  1839,  in  which  the  obtaining 
of  special  leave  to  appeal  in  each  case  was  changed  to  a  general 
right  to  appeal,  subject  to  a  power  in  the  Sheriff-Substitute  to 
"  refuse  to  allow  "  the  appeal  where,  in  his  opinion,  the  inter- 
locutor ought  to  be  carried  into  immediate  effect.  (6) 

As  matters  stood  under  the  Act  of  1839,  parties  had  the  power 
of  appealing  in  all  proceedings  conducted  under  it  against  any 
judgment  of  the  Sheriff- Substitute,  whether  interlocutory  or 
ftoal,  by  which  they  might  think  themselves  aggrieved.(c) 

By  the  Act  of  1853  the  power  of  appealing  was  so  far  limited 
as  to  make  it  incompetent,  before  the  pronouncing  of  an  inter- 
locutor disposing  in  whole  or  in  part  of  the  merits  of  the  cause, 
to  appeal  against  any  interlocutor  which  does  not  (1)  dispose  of  a 


(a)  Erskine,  4,  S,  5.  In  1709,  the 
Court  of  Session  muie  an  order  limiting 
the  number  of  reclaiming  petitions  against 
interlocutors  pronoonced  "  in  presence  " 
to  two.  Down  to  1863,  it  remained  com- 
petent to  reclaim  once  to  the  Sheriff- 
Sabstitnte  against  most  of  his  interlo- 
cutors. In  some  of  the  counties  the 
number  was  not  reduced  to  this  till  1825. 
In  Kincardineshire  the  number  remained 
without  limit  of  any  kind  till  1817. 


(b)  A.  8.  10  July  1839,  {  98  (App. 
Iviii).  This  system  had  been  at  work 
under  local  regulations  for  varying  periods 
before  1825,  but  not  for  a  long  time.  The 
Kincardineshire  regulations  of  1804  deal 
only  with  reclaiming  petitions,  and  know 
nothing  of  appeals,  though  they  were  in- 
formally in  use  before  that. 

ie)  A.  8.  10  July  1889,  §  98  (App. 
Iviii).  A.  8.  12  Nov.  1826,  Chapters 
XIII  and  XIV. 
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dilatoiy  defence,  (2)  sist  process,  (3)  allow  a  proof, (d)  or  (4)  de- 
cide upon  the  admissibility  of  evidence.(e)  Until,  therefore,  an 
interlocutor  is  pronounced  falling  under  one  of  these  four 
classes,  or  being  in  itself  an  interlocutor  disposing  in  whole  or 
in  part  of  the  merits  of  the  cause,  there  is  no  right  of  appeal. 
As  soon,  however,  as  the  first  appealable  interlocutor  (not  being 
an  interlocutor  on  the  admissibility  of  evidence)  is  pronounced, 
there  is  a  power  of  appealing  not  only  against  the  interlocutor 
in  question,  but  against  all  prior  interlocutors.(^) 

Although  not  expressly  said,  it  is  evidently  meant,  and  in 
practice  is  so  understood,  that  when  an  interlocutor  is  pronounced 
appealable  under  the  Act  of  1853,  there  is  no  power  (such  as 
was  contained  in  the  Act  of  Sederunt  of  1839)  to  refuse  to 
allow  the  appeal  on  the  ground  of  its  being  expedient  to  carry 
the  order  into  immediate  execution. 

The  limitation  in  the  Act  of  1853  of  the  power  of  appeal 
applies  only  to  interlocutors  pronounced  before  an  interlocutor 
has  been  pronounced  disposing  in  whole  or  in  part  of  the 
merits  of  the  cause.  The  Act  says  nothing  about  the  interlo- 
cutors pronounced  after  that,  and  it  therefore  must  have  in- 
tended to  leave  them  to  be  dealt  with  on  the  old  footing.  In 
practice  this  fact  is  generally  overlooked,  and  it  is  not  noticed 
that  when  an  interlocutor  disposing  in  part  of  the  merits  is 
pronounced,  it  renders  thereafter  the  limitations  on  the  power 
of  appeal  contained  in  the  Act  of  1853  inapplicable  to  the 
cause  ;  and  makes  it  thereafter  competent  to  appeal  every  inter- 
locutor, subject  to  the  right  of  the  Sheriff-Substitute  to  refuse 
to  allow  the  appeal. 

2.  List  of  Appealable  InterlocntoTB. — To  the  appealable  inter- 
locutors above  mentioned  there  fall  to  be  added,  as  being  dealt 
with  under  special  provisions,  appeals  by  witnesses  against 
orders  to  produce  documents  or  to  disclose  evidence,  and  appeals 
against  the  disposal  of  objections  to  the  taxation  of  accounts. 

(d)  16  and  17  Vict.  c.  80,  §  19  (App.         («)  Ih.  §  17. 
xziz).  (/)  See  note  {d),  p.  211. 
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The  result  is  to  present  the  following  table  of  appealable  inter- 
locutors : — 

(1)  Interlocutors  disposing  of  dilatory  defences. 

(2)  Interlocutors  fit«h'?i^  j>roccs«. 

(3)  Interlocutors  aUowing  proof.     Under  this  are  included 

interlocutors  renewing  an  allowance  of  proof  of  which 
a  party  has  neglected  to  avail  himself  ;(^)  but  it  does 
not  appear  to  include  an  interlocutor  adjourning  (or 
still  less  refusing  to  adjourn)  a  proof,  for  redress 
against  which,  if  wrong,  a  party  must  wait  till  the 
pronouncing  of  the  first  appealable  interlocutor  there- 
after, 

(4)  Interlocutors  deciding  upon  the  admissihility  of  evidence, 

(5)  Interlocutors  deciding  questions  of  confidenticUity  against 

witnesses.  (A) 

(6)  Interlocutors  disposing,  in  whole  or  in  part,  of  the 
merits  of  the  cause.  Under  this  is  included  an  inter- 
locutor giving  interim  decree.(t)  An  interlocutor 
ordering  consignation  would  fall  under  this  class,  as  it 
disposes  of  the  merits  to  the  effect  of  saying  that  the 
consigner  has  no  right  to  the  possession  of  the  fund  to 
be  consigned.  Judgments  by  default  fall  also  under 
this  class. 

(7)  Any  interlocutors  pronounced  prior  to  an  interlocutor 

falling  under  the  first,  second,  third,  and  sixth  of  the 
above  classes,  of  which  parties  complain  at  the  time  of 
taking  an  appeal  against  the  first  interlocutor  belong- 
ing to  those  classes  pronounced  thereafter.  From  this 
must  be  excepted  interlocutors  reviving  actions,  for  the 
reasons  explained  formerly  {ante  p.  190). 

(8)  Interlocutors  pronounced  after  a  judgment  disposing  in 

whole  or  in  part  of  the  merits  of  the  cause,  against 

ig)  Murphy  y.    HVKeandf  16   Feb.  11.    When  the  parties  complain  of  such 

1866,  4  liKph.  444.  interlocutors  they  appeal  as  against  in- 

{k)  As  these   appeals  ooocemed  the  terlocutors  falling  under  the  fourth  class, 
witnesses  only,  they  were  noticed  in  con-         (•)  AfiU,  Chap.  Ill,  Sea  viii. 
nectioD  with  the  proof,  ante,  p.  102,  art. 
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which  the  Sheriff-Suhstitute  does  not  refuse  to  allow 
an  appeal.    From  this  must  be  made  the  same  excep- 
tion as  from  the  preceding  class,  of  interlocutors  re- 
viving actions. 
(9)  Interlocutors  disposing  of  objections  to  taxation  of  ac- 
counts of  expenses. 
It  will  be  convenient  to  class  as  ordinaiy  appeals  the  ap- 
peals against  the  interlocutors  forming  the  first,  second,  third 
and  sixth  of  the  preceding  classes.    These  form  the  kind  of  ap- 
peals most  commonly  taken,  and  the  Act  of  1853  provides  for 
all  of  them  being  taken  in  the  same  manner. 

8.  Engrossing  the  Appeal. — The  party  who  proposes  to  ap- 
peal must,  within  seven  days  from  the  date  of  the  interlocutor, 
engross  and  sign  under  the  interlocutor  appealed  against  the 
words — "I  appeal  against  this  interlocutor." (A;)  If  the  inter- 
locutor is  pronounced  one  day,  but  not  signed  till  afterwards, 
the  date  of  signing  will  be  the  date  from  which  the  days  will 
run.(Z)  If  it  have  been  signed  at  a  distance  from  the  Court 
the  date  of  its  being  received  in  the  office  (which  will  be  the 
date  of  its  being  entered  in  the  minute-book)  must  be  held  as 
the  true  date.  Should  the  interlocutor  sheet  from  any  cause 
not  be  in  the  hands  of  the  clerk,  the  party  should  lodge  a 
notice  of  appeal,  which  would  necessarily  be  equivalent,  as  the 
clause  about  the  appeal  being  written  under  the  interlocutor 
cannot,  in  the  case  of  the  unavoidable  infringement  of  it,  be 
taken  as  more  than  directory.  If  a  party  wants  to  appeal 
against  part  only  of  an  interlocutor,  he  may  qualify  his  appeal 
accordingly,  but  the  effect  will  not  be  more  than  to  show  what 
he  wishes :  it  will  not  limit  the  powers  of  the  Sheriff  in  dealing 
with  the  appeal.  An  agent  signing  should  add  to  his  signature 
words  showing  for  whom  he  appeals. 

4.  Lodging  Seclaiming  Petition  and  Answers. — Within  eight 

{k)  16  and  17  Vict.  c.  80, 1 16.  (i)  CleUmd  v.  Clark,  15  Feb.  1849, 11 

D.  601. 


Chap.  IV.]    APPEALS  IN  ORDINARY  ACTIONS.       215 

Of  desiring  to  be  heard  Orally. 

days  after  the  expiry  of  the  appealing  dayB,(w)  the  party  may 
lodge  a  reclaimiDg  petition.  The  time  for  lodging  this  petition 
may  be  prorogated  under  section  6  of  the  Act  of  1853.(o) 

The  reclaiming  petition  must  recite  verbatim  the  interlocu- 
tor reclaimed  against.(  j?)  In  practice,  this  is  understood  to  mean 
that  the  note  also  must  be  recited.  It  must  also  bear  (on  the 
margin)  the  true  date  of  the  interlocutor.  The  petition  must 
not  contain  quotations  from  the  proof  or  from  the  writings  in 
process,  except  when  absolutely  necessary ;  but  suitable  refer- 
ences are  to  be  made.(^)  The  party  reclaiming  is  free  to  use 
all  relevant  arguments  to  impugn  the  interlocutor. 

If  a  reclaiming  petition  is  lodged,  the  Sherifif-clerk  forth* 
with  transmits  the  process  to  the  Sheriff,  who  may  then  (either 
with  or  without  ordering  answers)  dispose  of  the  appeal.  If 
answers  are  ordered,  they  must  be  framed  on  the  same  principles 
as  reclaiming  petitions,  except  that  the  interlocutor  must  not 
be  recited.  The  time  for  lodging  them  may  be  prorogated 
in  like  manner. 

5.  Of  desiring  to  be  heard  Orally. — ^An  appellant  who  prefers 
it  may,  in  place  of  lodging  a  reclaiming  petition,  lodge  a  notice 
with  the  Sheriff-clerk,  craving  to  be  heard  orally  before  the 
Sheriff  on  the  judgment  or  judgments  appealed  from.  This 
notice  must  be  lodged  within  the  eight  days  allowed  for  re- 
claiming. In  practice  it  is  usually  written  on  the  interlocutor 
sheet.  If  the  Sheriff  grants  the  desire  to  be  heard  orally,  he 
appoints  the  case  to  be  heard  at  his  next  sittings.  He  has 
power  however,  in  cases  requiring  extraordinary  despatch,  to 
refuse  the  desire,  and  to  proceed  by  way  of  reclaiming  peti- 
tion and  an6wers.(r) 

The  statute  appears,  in  the  concluding  portion  of  section  16, 

(n)  It  is  not  very  dear  whether  the     generally  given ;  16  and  17  Vict.  c.  80, 
statute  meant  this  period  to  run  from  the      §  16. 
expiry  of  the  appealing  days,  or  from  the         (o)  See  anU,  p.  74,  art.  3. 
date  of  the  actual  engrossing,  and  accord-         (p)  A.  S.  1839,  §  93. 
ingly  the  more  liberal  interpretation  is         (g)  A.  S.  1839,  §§  86  and  93. 

(r)  16  and  17  Vict.  c.  80,  J  16. 
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to  recognise  the  competency  of  the  party  in  whose  favour  the 
appealed  interlocutor  has  been  decided,  asking  to  be  heard  in 
support  of  it  even  when  the  other  party  does  not  ask  to  be 
heard  against  it.  The  Sheriff,  however,  can  hardly  be  supposed 
to  be  obliged  to  grant  this  request  in  all  cases ;  for  if  he  saw 
no  ground  for  disturbing  the  interlocutor  no  litigant  could 
complain  of  having  an  interlocutor  affirmed  with  less  trouble 
to  himself  than  he  was  willing  to  take. 

It  is  not  competent  in  any  case  to  have  both  written  and 
oral  pleadings.(«) 

If  the  appellant  do  not  lodge  a  reclaiming  petition,  and 
neither  party  craves  to  be  heard,  the  Sheriff  proceeds  to  dispose 
of  the  appeal  on  the  merits ;  but,  should  he  find  it  necessary, 
he  has  power  ex  propria  motu  to  order  argument,  oral  or  written 
as  he  may  think  Gt(t) 

6.  Of  including  prior  Xnterlocutors  in  an  Appeal. — It  is  not 
till  the  first  appealable  interlocutor  that  is  unfavourable  is  pro- 
nounced, that  a  party  is  bound  to  appeal  against  prior  interlo- 
cutors, under  the  penalty  of  being  held  to  acquiesce  if  he  do 
not.  It  is  evidently  not  intended  that  a  party  Bhould  pro  forma 
appeal  against  an  interlocutor  of  which  he  does  not  complain, 
in  order  to  get  at  a  prior  interlocutor  of  which  he  does  com- 
plain. Should  the  other  party,  however,  appeal,  he  should  then 
appeal  against  the  prior  interlocutors  to  which  he  objects — it 
being  clearly  proper  that  such  matters  should  be  brought  up  at 
the  first  legitimate  opportunity. 

It  is  a  question  of  some  importance  whether,  under  the  power 
given  to  bring  up  all  prior  interlocutors  at  the  time  of  an  appeal, 
it  is  competent  to  bring  up  interlocutors  which  were  themselves 
appealable  at  the  time  of  being  pronounced.  If  this  were  per- 
mitted, it  would  often  be  practicable  to  carry  a  case  to  a  final 
conclusion  before  the  Sheriff-Substitute  as  judge  ordinary,  be- 
fore taking  it  to  the  Sheriff  as  judge  of  appeal.  It  is  very 
doubtful  however  whether  this  power  has  been  given.     Before 

(«)  16  and  17  Vict.  c.  80,  {  16.  (()  lb,  i  12. 
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1853  it  was  held  that  every  interlocutor  must  be  appealed 
against  at  the  time  of  pronouncing,  under  pain  of  its  being 
held  final.(tt)  The  Act  of  1853  made  a  restriction  that  it 
should  not  be  competent  to  appeal  until  a  certain  event  hap- 
pened, and  coupled  that  restriction  with  a  qualification  ;  but  it 
did  not  remove  the  old  penalty  on  failure  to  appeal  when  ap- 
peal was  competent.  The  general  practice  is  believed  to  be  in 
accordance  with  this  view,  and  to  hold  that  if  a  party  has 
power  to  object  at  the  time  of  pronouncing  to  an  interlocutor, 
and  does  not  then  exercise  it,  he  has  waived  his  right  to  object, 
and  the  interlocutor  becomes  final  in  the  cause. 

An  appellant  at  the  time  of  appealing  against  an  appealable 
interlocutor  is  not  required  by  the  statute  to  mention  speci- 
fically in  his  appeal  all  the  prior  interlocutors  to  which  he  ob- 
jects. It  may  be  advisable  that  he  should  do  so,  because  it 
tends  to  clearness,  and  because,  in  the  event  of  there  being 
no  written  or  oral  pleading,  it  points  out  the  interlocutors  com- 
plained of  to  the  Sheriff  and  to  the  opposite  party.  But  the 
statute  does  not  require,  on  pain  of  nullity,  the  various  inter- 
locutors to  be  specially  mentioned  in  engrossing  the  appeal. 
On  the  contrary,  it  expressly  says  that,  after  writing  below  an 
appealable  interlocutor  the  words  ^^I  appeal  against  this  in- 
terlocutor," it  shall  be  competent  to  lodge  a  reclaiming  peti- 
tion against  that  judgment  and  against  any  prior  judgment 
which  may  under  the  Act  be  then  appealed ;  and  in  the  case 
of  the  notice  desiring  oral  argument  similar  terms  are  used. 
This  seems  the  correct  reading  of  the  statute,  and  opinions  have 
been  given  which  support  it.(t;) 

7.  Appeals  agamst  Xnterlocutors  deciding  on  the  Admissibility 
of  Evidence. — Prior  to  closing  the  proof,  it  is  incompetent  to 
appeal  against  any  ruling  by  the  Sheriff-Substitute  on  the  ad- 
missibility of  evidence ;  but  on  the  proof  being  declared  closed, 
or  within  seven  days  thereafter,  it   is  competent  to  appeal 

(ti)  See  Broicn  ▼.  QurdineTf  26  May         (v)  Caledonian  Bailway  Co,  y.  Orr,  7 
1823, 2  8.  319.  Jane  1855, 17  D.  812. 
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against  all  or  any  of  such  rollDgs.  This  appeal  is  usually 
written  below  the  interlocutor  declaring  the  proof  closed. (a;) 
On  receiving  the  appeal,  the  Sheriff  is  directed  to  pronounce 
such  judgment  as  shall  be  just,  and  to  appoint  any  evidence 
which  he  may  think  ought  not  to  have  been  rejected  to  be 
taken  before  the  case  shall  be  advised  on  the  merits.  There  is 
thus  no  opportunity  for  argument,  oral  or  written,  on  such  ap- 
peals, except  when  the  Sheriff  (under  his  general  powers)  thinks 
fit  to  order  a  debate. (y) 

8.  Appeals  against  Interlooutors  disposing  of  Oljeotions  to  the 
Taxation  of  Acoounts. — Appeals  against  interlocutors  disposing 
of  objections  to  the  taxation  of  accounts  are  the  only  appeals  in 
use  to  be  made  which  are  still  regulated  by  the  Act  of  Sederunt 
of  1839,  §  109. (z)  The  appeal  must  be  taken  within  forty-eight 
hours.  No  reclaiming  petition  is  competent  ;(a)  but  the  Sheriff 
might,  under  his  general  powers  to  that  effect,(y)  order  oral 
argument  if  he  thought  fit.  Such  argument,  however,  could 
not  be  demanded  as  matter  of  right. 

9.  Powers  of  the  Sheriff  on  Appeal — Oiobs  Appeals — Opening 
up  Secord. — ^The  taking  of  an  appeal  under  the  Act  has  the 
effect  of  preventing  the  interlocutors  appealed  against  from  be- 
coming final,  and  the  Sheriff  can  therefore  recal  them ;  and  he 
is  not  limited,  after  doing  that,  to  doing  merely  what  is  requisite 
to  dispose  of  the  matter  embraced  in  the  appeal,  but  may  pro- 
nounce any  interlocutor  which  he  thinks  right.  Cross  appeals, 
although  convenient,  seem  to  be  unnecessary.  Thus,  where  a 
proof  was  allowed,  and  the  pursuer  appealed,  and  maintained 


(a;)  The  Act,  by  a  wide  use  of  the  written  at  the  end  of  the  Notes  of  Eti* 

word,  or  by  a  mistake,  calls  all  such  nil-  dence. 

ings  "interlocutors;"  and  the  strict  read-  (y)  16  and  17  Vict  c  SO,  §  12  (App. 

ing  of  the  Act  would  therefore  require  the  Ixxvi). 

appeal  to  be  written  on  the  proof,  below  (z)    WilUanuon   y.    M'LaMxHr    19 

the  place  where  the  rulings  are  minuted ;  July  1866,  4  ICacph.  1091. 

but  this  would  be  very  inconvenient,  and  (a)  A.  S.  10  July  1889,  §  109  (App.  Iz). 
is  never  done.    Sometimes  the  appeal  is 
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that  no  relevant  defence  had  been  stated,  the  defender  was  al- 
lowed, without  a  cross  appeal,  to  object  also  to  the  proof  being 
allowed,  and  to  maintain  that  the  action  should  be  di8mi8sed.(2>) 
On  an  appeal  on  any  point,  the  Sheriff  may  open  up  the 
record  if  it  appear  to  him  not  to  have  been  properly  made  up.(c) 

10.  Powers  of  Sheiiff-SubBtitQte  pending  the  Appeal. — When 
an  appeal  has  been  competently  taken,  it  has  the  effect  of  en- 
tirely removing  the  process  from  the  Sheriff-Substitute,  and  of 
making  it  incompetent  for  him  to  pronounce  any  interlocutor.(cO 
No  power  is  conferred  on  the  Sheriff- Substitute  to  regulate 
possession  during  the  appeal.  If  a  plainly  incompetent  appeal 
be  engrossed  there  is  truly  no  appeal,  and  it  is  the  Sheriff-Sub- 
stitute's duty,  if  asked,  to  proceed  with  the  cause.  But  if  there 
be  any  doubt  as  to  the  competency  of  the  appeal,  he  must  not 
do  so,  but  must  leave  that  question  to  be  decided  by  the  Sheriff. 

(b)  Swan  v.  Buid,  21  Jan.  1834, 12  {d)  Martin  v.  Murray,  22  Dec.  1837, 
S.  816.  16  S.  298.     There  is  an  express  excep- 

(c)  16  and  17  Vict.  c.  80,  §  16  (App.  tion  in  the  case  of  appeals  by  witnesses 
Ixxviii).  on  confidentiality  {ante,  p.  102). 
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EXTRACT. 

1.  ITatnre  of  Extaraot. — ^The  "  Extract "  is  the  ojfficial  copy 
of  the  decree  on  which  the  successful  party  proceeds  to  execu- 
tion against  the  unsuccessful  party.  At  one  time  it  was  cus- 
tomary for  it  to  contain  a  narrative  of  nearly  all  the  proceed- 
ings in  the  action,  hut  now  it  is  confined  within  more  reason- 
able limits,  setting  forth  the  parties  and  the  sum  or  sums  de- 
cerned to  be  due  by  the  one  to  the  other,  and  concluding  with 
a  warrant  for  execution.      The  form  of  the  first  part  of  the 
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extract  is  regalated  by  an  Act  of  Sedenint  passed  in  1830,(a) 
and  the  form  of  the  warrant  by  the  Personal  Diligence  Act.(6) 
Extracts  for  execution  are  issued  only 'to  the  parties  in  right 
of  the  judgment,  but  "  any  party  interested,  if  he  shall  see 
cause,  may  demand  a  full  extract,  or  an  authenticated  copy  by 
the  clerk,  of  all  or  any  part  of  the  proceedings,"  on  payment  of 
the  prescribed  fees.(c)  Extracts  of  this  kind  are  frequently  ob- 
tained by  parties  who  require  to  use  the  proceedings  as  evidence 
in  other  courts. 

2.  Oompetency  of  Extract. — ^AU  final  judgments  may  be  ex- 
tracted. They  may  be  extracted  though  nothing  should  be 
found  due  by  them,  simply  for  the  purpose  of  bringing  the  action 
to  its  proper  ending.  In  order  to  fix  what  decrees  are  extract- 
able,  the  technical  word  ^^  decern  "  must  always  be  used  in  some 
part  of  an  extractable  interlocutor.(cr)  If  the  decree  be  an 
interim  one,  it  cannot  be  extracted  without  special  leave  from 
the  judge.(e)  Where  the  interlocutor,  though  final  on  the 
merits,  has  not  finally  disposed  of  the  expenses,  the  successful 
party  may  have  an  extract,  on  agreeing  to  treat  the  interlocu- 
tor as  final,  by  waiving  his  claim  to  the  expenses. (^) 

Extract  cannot  be  issued  unless  all  the  material  parts  of 
the  process  required  to  authorise  it  are  in  the  hands  of  the 
Clerk  of  Court,  to  remain  and  show  on  what  grounds  and 
warrants  the  extract  is  founded.  What  is  a  material  part  of 
the  process  in  this  sense  will  depend  on  circumstances.  The 
summons,  as  showing  the  parties  and  the  conclusions  dealt 
with,  is  a  part  of  the  process  which  is  always  essential.     If 


(a)  A.  S.  27  Jan.  1830;  Alemader's  interim  decrees  in  the  Court  of  Session 

Acts  of  Sederunt  (first  series),  p.  890.  to  be  extracted  without  special  leave. 
(6)  1  and  2  Vict.  c.  114,  §  9  (App.  Tii).         {g)  This  is  done  by  minute,  and  (un- 

(e)  A.  S.  27  Jan.  1830,  ut  tupra,  less  the  party  have  done  something  to 

(d)  Andergon  v.  Moon,  1  June  1836,  make  his  opponent  believe  that  he  was 
14  8.  863.  to  go  on  in  the  usual  manner)  need  not 

(e)  Taylor  v.  Jarms,  20  Mar.  1860,  be  intimated  to  the  unsuccessful  party ; 
22  D.  1031.   A  special  enactment  allows  M'Laehlan  v.  Campbell,  28  Feb.  1846, 

8  D.  574. 
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the  original  snmmons  be  lost  there  can  be  no  extract,  unless 
with  the  consent  of  the  opposite  party.  When  a  sammons 
is  lost,  and  consent  to  hold  a  copy  as  an  original  is  refused,  the 
only  remedy  is  to  have  a  proving  of  the  tenor. (A)  Equally  es- 
sential would  be  the  original  interlocutor  sheets ;  and  it  may 
be  doubted  whether  their  loss  could  be  made  up  by  proving 
their  tenor.  Probably  there  are  no  other  parts  of  the  process 
which  are  in  eveiy  case  necessaiy.  Where  the  summons  and 
the  interlocutor  sheet  showed  in  full  what  had  been  done,  the 
'  loss  of  a  reclaiming-note  (in  a  Court  of  Session  case)  was  held 
immaterial. (t)  But  it  is  easy  to  conceive  cases  where  the  loss 
of  some  other  step  would  be  material — for  instance,  where  the 
final  judgment  sustained  a  particular  plea,  and  the  pleading 
necessary  to  show  what  it  was  had  gone  amissing. 

3.  Time  of  Extract. — Until  the  passing  of  the  Court  of  Ses- 
sion Act  of  1868,  the  time  for  issuing  extract  was  regulated  by 
the  Act  of  Sederunt  of  1839.  Under  it  the  time  for  extracting 
was  six  free  days  after  final  judgment,  provided  that,  if  the 
taxation  of  the  expenses  was  contained  in  a  separate  interlocu- 
tor, forty-eight  hours  had  elapsed  from  its  date  without  appeal 
being  taken. (A;)  The  Sheriff  had  also  power  to  allow  extract 
to  be  issued  at  an  earlier  date,  or  to  supersede  it  till  a  later 
period.  The  Court  of  Session  Act,  in  dealing  with  appeals,(2) 
has  extended  the  normal  interval  between  the  date  of  judg- 
ment and  that  of  extract  to  twenty  days ;  and  although  it  has 
left  the  power  to  supersede  extract  untouched,  its  absolute  lan- 
guage has  taken  away  the  power  which  the  Sheriff  had  of  spe- 
cially allowing  extract  in  a  shorter  than  the  normal  period. 
The  provision  seems  to  apply  only  to  judgments  in  causes 
which  may  be  appealed — ^that  is,  to^  causes  exceeding  in  value 

{h)  Mair  ▼.  IngUs,  18  Jon.  1862,  24  (i)  White  v.  Arthur,  28  June  1866,  8 

D.  312 ;  Fortyih  t.  Aird,  13  Dec.  1853,  Macph.  1025. 

16  D.  205.    The  provision  in  {  15  of  the  (k)  WilUamton  ▼.  M'Laehian,  19  Joly 

Court  of  Session  Act  1868,  as  to  holding  1866,  4  Ifacph.  1091. 

a  copy  equivalent,  seems  not  to  apply  to  {I)  31  and  82  Vict.  c.  100,  §  68  (App. 

the  Sheriff-Court.  oczi). 
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the  sum  of  £25.  The  Act  gives  the  period  of  twenty  days  for 
the  purpose  of  appealing,  and  its  terms  appear  to  show,  though 
not  so  clearly  as  could  have  been  wished,  that  the  delay  is  not 
to  be  given  where  it  could  serve  no  purpose.  In  appealable 
actions  the  twenty  days  would  seem  to  run  from  the  date  of  an 
appealable  judgment,(7)^)  and  an  appeal  taken  even  after  the 
twenty  days,  if  before  actual  extract,  would  render  extract 
incompetent.  The  result  thus  is,  that  there  are  two  times  now 
for  issuing  extract,  one  for  causes  in  which  appeal  to  the  Court 
of  Session  is  competent,  and  another  for  those  in  which  it  is 
not;  and  that  the  power  of  allowing  immediate  extract,  or 
extract  before  the  normal  time,  is  now  competent  only  in 
causes  which  cannot  be  appealed  to  the  Court  of  Session. 

The  power  of  superseding  extract  is  one  analogous  to  that 
of  sisting  a  process.  Its  competency  is  admitted,  but  it  is  rarely 
exercised,  and  only  in  cases  where  the  debtor  is  entitled  to 
reasonable  time  for  some  purpose  before  being  called  on  to 
pay.(n) 

The  powers  of  shortening  or  lengthening  the  period  for  ex- 
tract, are  always  exercised  by  an  instruction  embodied  in  the 
decree ;  and  as  the  propriety  of  exercising  them  depends  always 
on  the  merits  of  the  cause,  it  would  not  be  safe  to  pronounce 
such  an  order  at  an  after  period,  because  after  the  merits  were 
settled  it  would  be  irregular  to  re-open  a  discussion  on  them. 

The  question  whether  extract  is  competent  after  the  lapse, 
since  the  final  judgment,  of  the  period  requisite  for  the  statu- 
tory dismissal  of  the  action,  has  been  already  noticed.(o) 

In  any  question  as  to  the  time  at  which  an  extract  was  is- 
sued, it  will  always  be  presumed  that  it  was  not  issued  pre- 
maturely, but  it  will  be  open  to  the  person  against  whom  exe- 
cution is  being  done  to  state  the  objection  without  its  being 
necessary  for  him  to  bring  a  reduction  of  the  extract. (j?) 

(m)  See  16  and  17  Vict  c.  80.  §  24         (o)  Ante,  p.  189. 
(App.  Ixxx),  and  itifrOf  Part  VI.  (p)  Badger  v.  Blant^/re,  16  Nov.  1844, 

(n)  TAomaon  V.  j[>ttnMui,  10  July  1855,  17  Jurist,  53;  Orindlay  ▼.  Saundere,  5 

17  D.  1082.  March  1830, 8  S.  642. 
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4.  Fonn  of  Extraot. — ^The  extract  must  conform  to  the  judg- 
ment and  prior  proceedings  by  which  it  professes  to  be  autho- 
rised.($)  The  form  of  extract  contained  (in  so  far  as  the  first 
part  of  it  is  concerned)  in  the  Schedule  to  the  Act  of  Sederunt 
of  27th  January  1830,  and  (in  so  far  as  the  warrant  annexed  is 
concerned)  in  the  Personal  Diligence  Act,  is  to  be  followed  aa 
nearly  as  may  be,  but  trifling  deviations  will  not  affect  the 
validity.  Thus,  though  the  statute  contemplates  that  in  the 
warrant  the  debtor  is  again  to  be  mentioned  by  name,  and  that 
the  sum  is  to  be  repeated  specifically,  a  warrant  referring  to 
them  as  previously  shown  in  the  earlier  part  of  the  extract  is 
not  fatally  irregular.(r)  It  is  enough  if  the  dates  of  the  judg- 
ments ordering  payment  of  the  principal  sum  and  expenses  in 
the  first  instance  be  given,  without  giving  the  dates  of  judg- 
ments affirming  them  on  appeal. (a)  If  the  dates  of  the  latter 
only  were  given,  the  extract  would  appear  equally  good. 

The  extract  is  not  issued  under  seal,  but  is  authenticated 
by  the  signature  of  the  Clerk  of  Court  (t)  on  each  page,  and 
by  a  docquet  at  the  end  (also  signed  by  him),  in  which  the 
number  of  pages  of  the  extract,  and  any  alterations  or  marginal 
additions  are  mentioned.(ti)  The  place  and  date  of  extracting 
are  generally  mentioned  in  the  docquet,  but  it  has  been  de- 
cided that  (though  advisable)  they  are  unnecessary  .(v)    Era- 


{q)  Stair,  4, 1, 45,  and  4,  42, 10;  Ersk. 
4,  2,  6;  Dickaon  on  Evidence,  §  1258. 

(r)  Hanna  ▼.  NeiUon,  2  March  1849, 
11  D.  941. 

(«)  Thomson  ▼.  McDonnell,  6  July 
1841, 3  D.  1167,  Wmiamgon  v.  M'Laeh- 
lan,  19  Jaly  1866,  4  Uacph.  1091.  If 
the  decree  have  a  date  at  the  beginning 
and  a  date  of  signing,  the  latter  is  the 
date  to  be  given;  Cleland  v.  CTarJt,  15 
Feb.  1849, 11  D.  601;  27  July  1860,  7 
Bell's  Ap.  Ca.  158. 

(<)  M*Dougdl  V.  ArdehaUan,  10  Jan. 
1623,  M.  12,180.  In  this  case  an  extract 
signed  by  the  judge  was  rejected. 

(tt)  Dickson  on  Evidence,  §  1254.  It 
is  essential  that  each  sheet  have  at  least 
one  signature. 


(v)  WiUianuonv.  M'Laehlan,  tU  supra; 
WiUon  V.  WiUony  25  Nov.  1848, 11  D. 
160.  The  opinion  given  in  Mr  Dickson's 
work  on  Evidence  (§  1252),  that  an  ex- 
tract of  a  decree  not  concluding  with  a 
warrant  for  execution  in  terms  of  the 
Personal  Diligence  Act  requires  to  be 
authenticated  in  the  old  form  prescribed 
by  the  A.  S.  6  March  1829,  does  not 
seem  well  founded,  because  that  form  was 
superseded  by  the  A.  S.  27  Jan.  1830,  in 
which  the  form  is  the  same  as  in  the  Per- 
sonal Diligence  Act.  The  pomt,  how- 
ever, is  of  no  importance,  as  it  is  not 
possible  to  conceive  any  circumstances 
in  which  the  authentication  of  a  decree 
which  contains  no  withority  for  a  war- 
nmt  can  be  of  much  consequence. 
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sures  in  an  essential  part  of  the  extract  would  be  fatal  to  it, 
and  ought  never  to  be  permitted  in  any  part,  as  a  party  doing 
diligence  on  such  a  document  might  subject  himself  in  claim8 
for  damages. 

5.  Warrant  embodied  in  Extract. — The  warrant  for  execution, 
which  was  formerly  a  separate  writ,  is  now  embodied  in  the 
extract  of  the  decree.  Its  form  is  contained  in  the  Personal 
Diligence  Act,  and  it  authorises  Messengers-at-Arms  and  Offi- 
cers of  Court  to  charge  the  debtor  to  make  payment  within  a 
specified  time  under  pain  of  poinding  and  imprisonment,  and 
also  to  arrest  the  debtor's  readiest  goods  and  debts  in  satisfac- 
tion of  the  debt.  It  farther,  in  the  event  of  the  charge  to  pay 
not  being  obeyed,  authorises  the  sale  of  the  poinded  effects. 

In  regard  to  this  warrant  care  must  be  taken  that  the  time 
given  to  the  debtor  to  make  payment  be  the  proper  period, 
and  that  if  the  amount  of  the  debt  contained  in  the  decree  be 
not  such  as  to  authorise  the  use  of  personal  diligence,  no  autho- 
rity be  inserted  to  use  the  penalty  of  imprisonment.  The  time, 
called  the  days  of  charge,  is  fifteen  days,  unless  there  be  any 
special  authority  for  inserting  a  different  period,  and  imprison- 
ment (see  article  17)  is  incompetent  for  a  civil  debt  which  does 
not  exceed  £8,  6s.  8d.,  exclusive  of  interest  and  expenses. 

The  warrant  itself  authorises  only  the  remedies  of  poinding 
and  arrestment.  A  further  warrant  has  to  be  applied  for  if  the 
creditor  wants  to  enforce  the  penalty  of  imprisonment ;  and,  iu 
like  manner,  if  he  wants  payment  out  of  arrested  funds,  he  has 
a  further  application  to  make  to  the  Court. 

6.  Second  Extract. — A  party  may  have  as  many  extracts  of 
the  decree  as  he  chooses  to  pay  for;  and  in  this  way,  when  a 
first  extract  has  been  lost  or  has  defects^  he  can  always  have  a 
remedy.  This  is  the  only  way  of  getting  over  a  faulty  extract 
in  the  Sheriff-Court,  for  there  is  no  power  of  amending  extracts, 
such  as  the  Court  of  Session  can  exercise,  (to) 

(tff)  See  EdinffUm  y.  AsOey,  5  Dec.  1S29, 8  S.  192 ;  Dickson  on  Evidence,  §  1260. 
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7.  Expense  of  Extraoti — ^The  expense  of  the  extract  had  for- 
merly to  be  dealt  with  as  a  separate  matter,  but  decree  for  ex- 
penses in  general  terms  is  now  held  to  include  the  expense  of 
extract,  and  the  Clerk  adds  them  without  further  authority  from 
the  Court,  (a:) 

RXECUTION. 

8.  Diflbrent  kinds  of  Exeoution. — The  nature  of  the  execution 
varies  according  to  what  b  desired  to  be  taken  in  payment;  and 
that  may  be  either  the  debtor's  person  or  his  property.  This 
property,  again,  may  be  either  real  or  personal ;  and  the  per- 
sonal property,  again,  may  consist  either  of  moveable  goods  in 
the  debtor's  hands,  or  of  goods  or  debts  due  to  him  by  others. 
The  mode  of  attaching  real  property  in  payment  of  a  moveable 
debt  was  by  an  apprising,  but  since  1672  this  diligence  has  been 
incompetent,  and  adjudications  in  the  Court  of  Session  have 
been  substituted.(y)  All  other  kinds  of  execution  are  compe- 
tent in  the  Sheriff-Court.  The  debtor's  person  may  be  im- 
prisoned ;  his  goods  may  be  poinded  and  sold ;  and  by  the  dili- 
gence called  arrestment  and  furthcoming  the  goods  or  money 
due  to  him  may  be  secured  to  his  creditors.  To  diligence 
against  the  debtor's  person  and  against  goods  in  his  hands  a 
charge  is  a  necessary  preliminary,  and  it  will  therefore  be  no- 
ticed first ;  and  then  the  three  kinds  of  execution  competent 
will  be  taken  in  their  order.  There  is  no  rule,  however,  in 
Scotland  requiring  a  creditor  to  do  diligence  in  a  particular 
sequence.  He  may  begin  with  what  diligence  he  pleases,  and 
he  may  use  all  of  them  at  the  same  time  if  he  is  so  inclined. 

9.  By  whom  Execution  oaxried  out. — The  execution  is  carried 
out  by  a  messenger-at-arms,(z)  or  by  a  sheriff-officer,  selected 
and  employed  by  the  creditor  or  his  agent.     The  sheriff-officer 

(x)  16  and  17  Vict.  c.  80,  }  U  (App.  called  poinding  of  the  ground^  which  will 

Izxvii).  be  noticed  in  Part  III,  Chap.  II. 

iy)  1672,  c.  19.    In  certain  caaes  of         (f)  1  and  2  Vict,  c  114,  ich.  No.  6 

debts  already  heritable  there  ia  a  kind  of  (App.  zviii.) 
execution  competent  in  the  Sheriff -Coarta 
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can  act  only  within  the  jurisdiction  for  which  his  commission 
is  granted.  Should  the  officer  so  neglect  or  contravene  his 
duty  in  the  matter  as  to  defeat  the  effect  of  the  diligence,  he 
and  his  cautioner  will  become  liable  for  the  debt,  (a) 

10.  Ezeoution  beyond  the  Ooimty. — ^The  warrant  attached  to 
the  extract  is  available  only  within  the  jurisdiction  of  the  court 
from  which  it  was  issued.  If  it  be  desired  to  charge,  imprison, 
poind,  or  arrest,  within  the  territory  of  another  Sheriff,  the  ex- 
tract must  first  be  indorsed,  either  by  the  Clerk  of  the  Bill- 
Chamber  of  the  Court  of  Session,  or  by  the  Clerk  of  the  Sheriff 
within  whose  jurisdiction  the  debtor,  or  his  moveables,  or  the 
arrestee  may  he,(h) 

CHABOB. 

11.  The  Oharge.*-The  charge  is  the  technical  name  for  the 
formal  requisition  to  pay,  which,  after  the  judgment  has  been 
extracted,  is  embodied  in  the  proper  document  and  given  to  the 
debtor  at  the  instance  of  the  creditor.  It  is  given  by  the 
messenger-at-arms  or  officer  of  court,  and  is  in  the  shape  of  a 
command,  in  the  name  of  the  Sovereign  and  of  the  Sheriff  of 
the  county,  or  of  the  latter  alone,  ordering  the  debtor  to  pay 
the  debt,  interest,  and  expenses  set  forth  in  the  judgment. 

12.  At  whose  Instance. — The  charge  is  given  at  the  instance 
of  the  creditor  named  in  the  decree,  but  if  he  have  assigned  his 
interest,  his  assignee  can  get  authority  to  charge.  The  assignee 
must  indorse  on  the  extract  a  minute  (signed  by  himself  or  his 
agent)  craving  authority  to  charge,  arrest,  and  do  other  dili- 
gence at  his  own  instance.  This  he  must  present  to  the  clerk 
of  the  court  from  which  the  extract  was  issued,  along  with  the 
evidence  of  the  mode  in  which  he  acquired  right  to  the  extract ; 
and  the  clerk,  if  there  be  no  lawful  cause  to  the  contrary,  must 

(a)  andtrid  r.  Sutherland,  19  July  (b)  1  and  2  Vict.  c.  114,  §§  18  and  19 

1776,  M.  voce  "  Messenger/'  App.  1 ;     (App.  zi). 
Ckatto  ▼.  MarihaU,  17  Jan.  1811,  F.C. 

p2 
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give  the  requisite  authority,  by  writing  after  the  xniDute  the 
words  "  Fi€U  ut  petitur,'^  and  dating  and  subscribing  them. 
He  also  marks  the  date  on  the  evidence  produced,  and  initials 
it.(c)  If  the  right  to  the  extract  have  been  conveyed  in  any 
other  way  than  by  an  ordinary  assignation — for  example,  by 
confirmation,  to  the  executors ;  by  marriage,  to  the  husband  ; 
or  by  bankruptcy,  to  the  trustee — ^the  mode  of  getting  authority 
to  do  diligence  is  the  same. 

A  person  not  resident  in  Scotland  does  not  require  to  conjoin 
a  mandatory  with  himself  in  doing  diligence,  though  if  the 
diligence  be  suspended,  he  would  require  to  sist  a  mandatory  in 
the  suspension. ((2) 

18.  Bequiiements  of  the  Ohazge. — The  principal  requirement 
of  the  charge  is,  that  it  be  exactly  in  conformity  with  the 
extract-decree  under  which  it  is  given.(c)  This  decree  must 
be  correctly  referred  to  by  the  names  of  the  pursuers  and  de- 
fenders, and  its  date.(^)  The  date  on  which  the  extract  was 
issued  need  not  be  given,  though  it  generally  is.(^) 

The  document  charges  the  debtor  (designing  him  by  name) 
to  pay  to  the  creditor  (also  designing  him  by  name)  the  sums 
contained  in  the  decree. 

If  anything  have  been  paid  to  account  care  must  be  taken 
to  give  credit  for  ii.{i) 

The  time  allowed  for  payment  is  that  specified  in  the  war- 
rant to  the  extract,  and,  in  order  that  it  may  appear  when  this 
time  will  expire,  the  date  of  the  charge  is  essential. (^) 

The  penalties  are  also  those  in  the  extract,  subject  to  this 
limitation,  that  the  penalty  of  imprisonment  must  not  be  recited 
if  payments  to  account  have  reduced  the  debt  below  the  amount 
(£8,  68.  8d.)  for  which  imprisonment  is  competent.(A;) 

(e)  1  And  2  Vict.  c.  114,  §  12  (App.  ix).         {g)  BeaUie  v.  WLeOan,  28  Uay  1844, 

(d)  Bom  T.  Shaw,  8  March  1849, 11      6  D.  1088. 

D.  984 ;  Chamben  v.  ChamberSf  8  June         {h)  See  supra,  art  4. 

1889, 1  D.  911.  (0  See  M'Martin  v.  Farhes,  12  Not. 

(e)  Craig  v.  Brock,  23  Nov.  1841,  4     1824,  S  S.  275. 

D.  54;  WaUt  ▼.  Barbour,  1  July  1828,         (i)  5  and  6  WiU.  IV,  c.  70. 
ti  8. 1048. 
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The  charge  is  written,  or  partly  written  and  partly  printed, 
and  is  authenticated  by  the  signature  of  the  officer.(Q 

14.  Service  of  the  Oharge. — The  charge  may  be  served  by 
the  officer  as  soon  as  the  extract  is  issued.  It  is  served  on  the 
debtor  or  debtors  mentioned  in  the  decree,  the  only  exception 
being  that,  in  the  case  of  a  company  debt,  the  individual  part- 
ners may  be  charged,  although  the  names  of  none  of  them 
have  been  contained  in  the  decree.(n)  The  place  and  mode  of 
service,  and  the  regulations  as  to  the  presence  of  a  witness,  are 
exactly  the  same  as  in  the  case  of  a  service  of  the  6ummonB.(o) 

15.  Exeontion  of  the  Oharge. — ^After  serving  the  charge,  the 
officer  fills  up  a  certificate  of  his  having  done  so,  which  is  called 
the  Execution  of  the  Charge.  The  form  for  this  document  is 
given  in  the  Personal  Diligence  Act.  It  is  signed  by  the 
officer  and  the  witness.(j)) 

The  execution  of  the  charge  is  an  echo  of  its  words,  with 
the  addition  of  describing  the  time  and  mode  of  the  service  ;(£) 
and,  as  it  is  the  foundation  for  going  on  to  the  use  of  farther 
diligence,  as  much  care  must  be  taken  with  it  as  with  the 
charge  itself. 

16.  Segistration  of  the  Execution. — The  execution  may  be 
registered  in  the  court  from  which  the  extract  issued.  This 
may  be  done  at  any  time  at  which  the  holder  of  the  decree  may 
apply,  not  later  than  a  year  and  a  day  from  the  expiry  of  the 
charge.  Its  effect  is  to  accumulate  the  debt  and  past  interest 
into  a  capital  sum,  whereon  interest  shall  thereafter  become 
due ;  and  it  is  also  a  necessary  preliminary  to  the  use  of  dili- 
gence against  the  person .(r) 

(0  1  and  2  Vict.  c.  114.  (p)  16S1,  c  6 ;  1  and  2  Vict  c.  114, 

(n)  Knox  ▼.  MaHin,  23  Jon.  1847, 10  §  32. 

D.  50.    A  creditor  charging  in  this  way  (q)  1640,  c.  76 ;  Nisbet,  80  Jaly  1786; 

a  person  who  is  not  a  partner  is  liable  in  Elchies,  voce  "Execution,"  No.  2. 

damages.  (r)  1  and  2  Vict,  c  114,  §§  10  and  11 

(o)  1640,  &  75,  ante,  Chap.  II,  Sec  ii.  (App.  viii). 
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IMPRISONMENT. 

17.  When  Imprisonment  competent. — Imprisonment  was  for- 
merly competent  for  all  debts,  however  small  in  amount,  but 
since  1835  imprisonment  has  not  been  competent  for  civil 
debts  which  do  not  exceed  the  sum  of  £8,  6s.  8d.  exclusive  of 
interest  and  expenses.(s)  This  limit  affects  civil  debts  only, 
and  is  not  applicable  to  taxes  or  penalties  due  to  the  revenue, 
to  poor-rates,  or  other  local  taxes,  or  to  fines  or  forfeitures  im- 
posed by  law,(Q  or  to  imprisonment  for  sums  decerned  for  ali- 
ment, (u) 

Certain  persons  are  exempt  from  imprisonment  for  civil 
debt.  Peers  are  exempt;  and  during  the  sitting  of  Parliament, 
and  for  forty  days  before  and  after,  members  of  the  House  of 
Commons  are  also  exempt.(i;)  Married  women « are  exempt 
during  coverture,(x)  and  pupils  are  exempt  under  a  special 
statute.(y)  Persons  having  personal  protections  obtained  under 
the  Bankruptcy  Act  or  in  the  process  of  cewio,  are  also  exempt. 

The  privilege  of  the  sanctuary  still  belongs  to  the  precincts  of 
Holyrood  Abbey,  and  debtors  who  have  been  booked  in  the  abbey 
books  are  exempt  from  imprisonment  while  they  remain  there.(2) 

18.  Warrant  of  Imprisonment. — The  execution  of  charge  must 
be  registered  in  the  Court  of  the  Sheriff  from  which  the  ex- 
tract was  issued,  within  year  and  day  after  the  expiry  of  the 
charge. (a)  The  clerk  who  registers  it  enters  the  name  and  de- 
signation of  the  person  by  whom  the  extract  and  execution  were 
presented,  and  the  date  of  presentation.  After  registering,  the 
Sheriff-clerk  writes  on  the  extract  (and  upon  the  execution,  if 
it  be  separate)  a  certificate  of  registration,  which  he  dates  and 
sub6cribes.(&) 

(f)  5  and  6  Wfll.  IV.  e.  70.  (v)  2  BeU's  Com.,  5fth  ed.,  p.  669. 

(I)  Lawton  ▼.  Jopp,  16  Feb.  1868, 16  (x)  Bell't  PriDciples,  4th  ed.,  §  1612. 

B.  892  (penalty  under  Selmon  Fisheries  (y)  1696,  c.  41. 

Act).  (f)  2  BeU's  Com,  670. 

(u)  If^fira  as  to  Actions  of  Aliment  (a)  1  and  2  Vict,  c  114,  §  10. 

(Part  m,  Chap.  II).  (h)  lb,  {  11. 
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Apprehending  the  Debtor. 

When  warrant  to  imprison  is  desired,  the  creditor  or  a 
Procurator  of  Court  must  indorse  and  subscribe  on  the  regis- 
tered extract  a  minute  asking  for  a  warrant  to  search  for,  take, 
and  apprehend  the  person  of  the  debtor;  and,  on  his  being  appre- 
hended, to  imprison  him  till  he  fulfil  the  charge ;  and,  if  neces- 
sary for  that  purpose,  to  open  shut  and  lock -fast  places.  If 
the  warrant  is  desired  by  an  assignee,  authority  must  be  got  in 
the  same  way  as  if  a  charge  were  to  be  given  by  an  assignee.(c) 
The  form  of  minute  for  craving  warrant  of  imprisonment  is 
given  in  the  Personal  Diligence  Act,(d)  and  requires  to  be 
carefully  followed.  It  is  enough,  however,  that  the  minute  be 
signed  hy  the  creditor  or  his  procurator,  though  it  be  written 
by  another.(e)  The  statutory  form  requires  the  place  and  date 
of  the  minute  to  be  given.  It  was  not  held  to  be  an  objection 
that  this  date  showed  the  minute  to  have  been  written  before 
the  execution  wa£  registered,  as  it  had  not  been  used  till 
after.(e)  But  if  the  place  and  date  be  omitted,  the  minute  will 
be  inYalid.(^) 

On  the  minute  being  presented  the  Sheriff-clerk  (if  there 
be  no  lawful  cause  to  the  contrary)  writes  on  the  extract  the 
deliverance  "  Fiat  ut  petitur,*^  which  he  dates  and  subscribes. 
Under  this  authority  it  is  now  lawful  to  take  all  the  steps  for 
which  the  minute  asked  authority,  and  all  magistrates  and 
keepers  of  prisons  are  bound  to  receive  and  detain  the  debtor 
till  liberated  in  due  course  of  law.(A) 

10.  Apprehending  the  Debtor. — ^The  officer,  duly  instructed 
by  the  creditor,  and  armed  with  the  warrant,  is  now  bound  to 
search  for  and  take  the  person  of  the  debtor.  The  apprehen- 
sion is  completed  by  the  officer  taking  him  and  telling  him 
that  he  is  his  prisoner.     The  exhibition  of  the  "  blazon,"  or  of 

{e)  Supra,  art.  12.  (A)  1  and  2  Vict.  e.  114,  §  11.    The 

(d)  Schedule  S  (App.  Tiii).  Magistrates  are  now  represented  hy  the 

(e)  AUan  v.  MiUar,  24  June  1848, 10  County  Prison  Boards  under  the  Prisons 
D.  1411.  Administration  Acts. 

ig)  Jameton  ▼.  Wdmm,  17  Feb.  1853, 
15  D.  414. 
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the  "  wand  of  peace,"  are  not  required  on  apprehension :  only 
in  the  event  of  resistance  is  it  proper  to  show  them,  in  order 
the  more  effectually  to  make  the  parties  resisting  incur  the 
penalties  of  deforcement.(i) 

Like  all  other  acts  of  civil  diligence  apprehension  cannot 
take  place  on  Sunday,  and  it  farther  appears  that  it  is  not  law- 
ful on  general  fasts  proclaimed  by  Government.  It  would  ap- 
l)ear  that  the  rule  does  not  apply  to  parochial  fasts.(A;) 

On  the  prisoner  being  apprehended  it  is  the  duty  of  the 
officer  to  take  him  to  the  nearest  prison,  unless  the  prisoner  be 
so  unwell  that  he  cannot  safely  be  moved,  or  unless  the  pri- 
soner, as  frequently  happens,  agrees  to  some  other  course,  in 
order  to  have  an  opportunity  of  settling  the  debt.(f) 

20.  ImpiiBonment  of  the  Debtor. — The  officer,  on  taking  the 
prisoner  to  the  jail,  must  leave  with  the  jailor  the  warrant 
under  which  the  apprehension  was  made,  as  the  debtor  is  en- 
titled to  require  exhibition  at  any  time  of  the  authority  on 
which  he  is  detained.(n)  The  officer  then  enters  the  debtor  in 
the  books  of  the  prison,  stating  the  amount  of  the  debt  due. 
If  anything  have  been  paid  to  account  a  note  of  that  should  be 
indorsed  on  the  warrant,  and  the  actual  balance  due  entered. (o) 
Lastly,  the  officer  deposits  ten  shillings  on  behalf  of  the  cre- 
ditor to  meet  any  claim  for  aliment  while  in  prison  which  the 
debtor  may  make.(jp) 

21.  Alimenting  the  Debtor  in  Prison. — The  public  authorities 
are  not  bound  to  support  in  prison  debtois  imprisoned  for  civil 
debts.  If  the  debtor  cannot  maintain  himself,  the  creditor  is 
obliged  to  do  it ;  and  there  is  a  summary  mode  of  enforcing 


(i)  Scott  ▼.  North  of  Scotland  Bank,  feasor  Menzies  (Lectares,  3d  ed.,  p.  800) 

18  Jan.  1855, 17  B.  292.  says  it  is  enoogh  to  leave  a  certified  copy 

{k)  2  Bell'a  Com.,  5th  ed.,  569.  of  the  warrant. 

(I)  Garden  y.  M'CoU,  13  Dec  1826,  (o)  Garden  ▼.  M'CoU,  trf  tupra, 

6  S.  128.  (p)  6  Geo.  IV,  c  62. 

(n)  2  BeU'8  Com.,  6th  ed.,  544.    Fro- 
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ibis  obligation.(g)  The  debtor  applies  by  petition  to  the  She- 
riff, (r)  who  thereupon  fixes  a  time  for  examining  the  debtor  on 
oath,  and  appoints  intimation  of  this  to  be  given  to  the  incar- 
cerating creditor,  or  his  agent. (s)  At  the  time  fixed  the  debtor 
is  examined  on  oath  regarding  his  ability  to  aliment  himself  in 
prison ;  and  the  examination  should  be  limited  to  this  and  not 
be  permitted  to  extend,  like  a  bankruptcy  examination,  to  the 
debtor's  whole  affairs.(i)  On  the  question,  whether  the  debtor 
has  means  of  subsistence,  his  oath  is  conclusive  in  the  first  in- 
stance, though  the  creditor  may  adduce  evidence  to  contradict 
it.(u)  In  general,  however,  this  is  not  worth  the  creditor's 
while,  as  the  debtor,  getting  aliment,  is  bound  on  demand  to 
execute  a  disposition  omnium  honarum  for  behoof  of  his  credi- 
tors, and  under  this  the  creditor  may  take  any  property  of  which 
he  has  knowledge .(v)  This  disposition  requires  no  stamp.(x) 
When  aliment  is  awarded,  the  creditor  must  within  ten  days 
lodge  money  to  meet  any  aliment  then  past  due,  and  future 
aliment.(y) 

22.  Liberation  of  the  Debtor. — The  debtor  may  be  liberated 
on  payment  of  the  debt,  or,  if  there  be  no  one  authorised  to  re- 
ceive payment,  on  consigning  the  amount  with  a  magistrate, (z) 


iq)  See  Act  of  Qrace  and  Amending 
Acts,  printed  in  Appendix,  part  ii,p.  zcls. 

(r)  The  application  used  to  be  made  to 
the  burgh  magistrates,  and  it  is  still 
competent  to  them.  7  and  8  Vict.  o.  34, 
§  13  (App.  di). 

(«)  M'Kentie  ▼  McLean,  14  Jan.  1830, 
8  S.  306.  If  there  be  more  than  one  in- 
carcerating creditor,  intimation  to  the 
one  from  whom  aliment  is  asked  is 
enough ;  Anderson  ▼.  Dingwall  Magit- 
trates,  15  Jan.  1823,  2  S.  116. 

{t)  A.  8. 12  Nov.  1826,  Part  II,  c.  4 
(App.  cii).  This  Act  of  Sederunt  was 
paaKd  for  the  guidance  of  the  burgh 
magistrates,  and  is  the  only  instruction 
on  the  point. 


(u)  A.  S.  ut  titpra.  In  Minorgan  ▼. 
Hogg,  9  June  1824,  3  S.  116  (decided 
before  the  A.S.),  the  Ck>urt  had  held  that 
the  creditor  could  not  brmg  evidence  to 
rebut  the  oath. 

(«)  6  Geo.  IV,  c.  62,  §  7  (App.  ci). 

(x)  55  Gko.  Ill,  c.  184,  sch.  ii,  §  5 ; 
Bae  V.  Henderton,  23  Feb.  1837,  15  S. 
653. 

{y)  M'ltfer  v.  LinUthgow  Magitirateff 
29  Nov.  1832,  11  S.  144.  In  counting 
the  aliment  due  the  day  of  imprisonment 
is  not  counted ;  Oihb  v.  Hamilton  Ma- 
gittraUs,  18  Nov.  1833, 12  S.  28. 

(z)  Forba  v.  AUwn,  31  Jan.  1823,  2 
S.  169. 
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or  on  the  written  consent  of  the  incarcerating  creditor,(a)  or 
(where  aliment  has  been  allowed,  as  explained  in  the  preceding 
article)  on  the  creditor  failing  to  aliment  the  debtor  in  pri8on.(&) 
He  may  also  be  liberated  by  the  order  of  a  Court)  pronounced 
in  a  competent  process. 

23.  Se-impiisoimient  of  Debtor. — When  the  debtor  has  been 
liberated  for  any  cause  less  than  the  payment  of  the  debt  or 
an  order  of  protection,  he  can  be  re-imprisoned  on  the  same 
diligence.(c)  Should  this  power,  however,  be  used  oppressively, 
the  Court  of  Session  may  interfere.((2) 

FOINDIKa  AND  SALS. 

24.  Hature  of  Poinding. — Poinding  is  the  means  by  which 
the  goods  of  a  debtor  who  has  been  charged  to  pay,  and  has 
failed  to  do  so,  are  made  available  for  payment  of  the  debt. 
Formerly  the  goods  themselves.were  adjudged  to  the  creditor.(6) 
A  value  was  placed  on  them,  at  which  they  were  indeed  tendered 
back  to  the  debtor ;  but,  as  a  person  who  had  not  money  to  pay 
his  debts  seldom  had  money  to  buy  back  his  goods,  the  result 
generally  was  that  the  goods  went  to  the  creditor  at' the  ap- 
praised value  in  payment  of  his  debt.  Under  the  modem 
practice,  if  the  debtor  cannot  take  back  the  goods  at  the  ap* 
praised  value,  they  are  offered  for  sale  by  public  auction,  and 
are  not  handed  bodily  to  the  creditor  unless  there  be  no  one  at 
the  sale  willing  to  give  the  appraised  value  for  them.(^) 


(a)  Where  there  were  two  creditors  in 
the  warnut,  the  Conrt  in  one  case  held 
that  the  consent  of  both  was  required  for 
liberation,  bnt  the  case  was  peculiar,  and 
it  woold  depend  on  how  the  debt  was 
payable;  Oampbdl  ▼.  MuUen,  16  Not. 
1S60, 18I>.78. 

(b)  1696,  c.  82  (App.  xdx).  If  the 
aliment  be  not  lodged  on  the  tenik  day 
from  intimation,  the  debtor  is  liberated ; 
Hood  ▼.  Maddrdy,  14  Dec.  1813»  F.a 
But  where  a  third  of  a  day's  aliment  is 


left  it  is  premature  to  liberate  in  the 
morning;  WhUe  ▼.  Bcbertmm,  24  Not. 
1858,  21  D.  28. 

(c)  Pender  t.  M'Artimr,  28  Jan.  1846, 
8  B.  408. 

(d)  See  Onupford  t.  PcHMOfi,  11  March 
1836, 14  S.  688. 

(«)  See  former  practice,  explained  in 
Erskine,  S,  2,  20. 

(g)  Personal  Diligence  Act,  1  and  2 
Vict,  c  114.    (App.  iT.) 
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What  may  be  Poinded. 

25.  Wliat  nukj  be  Poinded. — All  the  goods  of  the  debtor 
found  in  his  own  possession,  or  in  the  possession  of  his  servants, 
or  others  who  hold  solely  as  custodiers  for  his  behoof,  or  in  pub- 
lic places,  may  be  poinded.  It  is,  however,  only  goods  that  can 
be  poinded.  Poinding  is  not  the  diligence  for  attaching  debts 
due  to  the  debtor;  and  within  this  category  it  seems  that  bills 
and  bank-notes,  and  even  coin,  must  be  counted.(A)  It  seems 
indeed  to  be  clear  (from  ihe  whole  procedure  which  is  followed) 
that  poinding  cannot  be  the  diligence  to  reach  such  things,  and 
as  negotiable  debts  have  been  exempted  from  arrestment,  the 
remarkable  result  is  reached  that  it  is  hardly  possible  to  at- 
tach them  at  all.(«)  If  the  debtor  will  not  part  with  them, 
it  seems  that  he  must  either  be  sequestrated  under  the  Bank- 
ruptcy Acts,  or  imprisoned  till  he  give  them  up  ;  and  as  both 
of  those  proceedings  are  incompetent  where  the  debt  due  by 
the  debtor  is  of  small  amount,  there  is  here  evidently  a  defect 
in  the  law. 

There  are  certain  exceptions  in  regard  to  the  goods  that 
may  be  poinded.  Thus  ships,  for  some  reason,  are  attached  by 
arreBtment.(/e)  Plough  goods,  that  is,  implements  for  tilling 
the  ground  and  the  horses  or  oxen  used  for  drawing  them, 
cannot  be  poinded  during  the  season  for  tillage,  unless  other 
goods  cannot  be  found.(Z)  Goods  in  which  the  debtor  has  only 
a  joint  intere8t,(m)  or  a  temporary  interest,  such  as  a  liferent,(n) 
cannot  be  poinded;  but  to  prevent  fraudulent  claims  of  this 
kind,  goods  found  in  the  debtor's  possession  are  presumed  to  be 
his,  until  the  contrary  is  proved.  Gk)ods  subject  to  a  hypothec 
cannot  be  poinded  where  the  person  having  the  right  of  hypo- 

(A)  See  Alexander  y.  M*Lay,  10  Feb.  (t)  See  infra,  art.  37. 

1826, 4  S.  439,  where  the  point  as  to  the  (k)  See  Arrestment  and  Sale  of  Ships, 

competency  of  poinding  negotiable  docu*  infiraf  art.  43. 

ments  was  raised.  In  the  Exchequer  Act  (!)  1503,  c  98,  Erskine,  8,  6,  22; 

(19  and  20  Vict.  c.  56,  §  82)  there  is  Lord  Advoeaie  t.  Forgan,2l0  Feb.  1811, 

special  power  to  poind  for  Crown  debts  F.C.  (App.  No.  1). 

"  the  whole  moveable  effects,  without  (m)  Fleming  v.  TtDaddkf  2  Dec  1828, 

^oeption,  indading.  bank-notes,  money,  7  S.  92. 

bonds,  bills,  crop,  stocking,  and  imple-  .  (n)  ScoU  ▼.  Price,  13  May  1837, 15  S. 

ments  of  husbandry  of  all  kinds."  916. 
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thee  objects,  unless  security  be  given  for  the  whole  of  the  debt 
secured  by  the  hypothec.(o)  Where  the  period  for  payment  of 
this  debt  is  past,  sufficient  security  will  be  given  if  effects  enough 
be  left  to  meet  it.(p)  If  the  poinding  creditor  pays  or  finds 
security  for  the  secured  debt  he  is  entitled  to  an  assignation  of 
the  right  of  hypothec,(g)  but  it  is  illegal  for  him  to  poind  (as 
has  been  done)  greatly  more  than  his  own  debt,  in  order  to  pay 
out  of  the  proceeds  both  it  and  the  secured  debt.(r) 

It  is  sometimes  difficult  to  tell  whether  an  article  is  move- 
able or  not.  Thus,  it  is  held  that  growing  com  is  moveable  if 
it  be  nearly  ripe  ;(s)  but  that  it  is  not  moveable  if  it  has  only 
briered.(^)  G-rass  and  green  crops,  which  a  tenant  is  bound  to 
consume  on  the  land,  probably  could  not  be  poinded. 

26.  Time  of  Poinding. — The  full  days  of  the  charge  must 
have  expired  before  the  poinding  can  be  executed.  How  long 
the  creditor  may  delay  after  the  charge  is  not  settled;  but 
poindings  have  been  sustained  which  were  not  executed  for 
three  or  four  years  after  the  charge  was  given.(u)  The  limit  of 
a  year  and  a  day,  applicable  to  the  case  of  execution  against  the 
person,  is  not  applicable  to  poindings. 

A  poinding  must  be  in  the  day  time.  At  latest,  it  must  be 
begun  before  sunset,  and  executed  during  daylight,  (v) 

27.  How  Poinding  Executed. — The  poinding  is  executed  at 
the  place  where  the  goods  are  found ;  and  if  the  officer  cannot 
get  access  to  them  he  may  open  shut  and  lockfast  places  in  all 
cases  in  which  the  extract-decree  authorises  him  to  do  so. 


(o)  Pringk  ▼.  Scot,  30  June  1786,  (s)   BattaiUine  y.  WoeKm,  16  June 

M.  6216.  1709,  M.  10^26. 

ip)  Half  ▼.  KeWh  25  July  1623,  M.  (t)  Elder  y.  AUen,  6  July  1883,  11 

6788.  S.  902. 

{q)  Crawford  y.  Stewart,  21  Jan.  1737,  (u)  Kerr  y.  Barbour,  30  Hay  1887, 

M.  10,581.  15  S.  1041. 

(r)  M*Kinnon  y.  flamOfon,  21  June  (v)  DougUuY,  Jadeeon,  11  Febw  1695, 

1866,  4  Macph.  852 ;  EamOUm  y.  EfM-  M.  8739. 
lie,  27  Noy.  1868. 
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This  authority  is  contained  in  all  extracts  of  ordinary  Sheriff- 
Court  decrees.  At  the  debtor's  dwelling  or  premises  the  officer 
reads  his  warrant  and  asks  payment  of  the  debt.(i&)  If  any  one 
offers  payment,  either  then  or  at  any  stage  before  the  poinding 
is  complete,  the  poinding  must  be  stopped,  and  if  the  officer  has 
not  special  authority  to  receive  the  money,  it  must  be  taken  to 
the  creditor,  or  consigned  in  some  bank.  The  officer  has  not 
authority  to  receive  the  money  without  special  instructions ; 
and  if  he  were  to  receive  and  lose  it,  the  debtor  might  have 
it  to  pay  over  again.  What  has  to  be  tendered  is  merely  the 
sum  or  sums  contained  in  the  extract- decree,  not  the  expense  of 
charging  and  attending  to  poind.  When  the  latter  are  not  ten- 
dered, the  creditor  must  bring  another  action  for  them.  The 
person  paying  is  not  entitled  to  have  delivery  of  the  extract, 
but  he  is  entitled  to  see  such  a  marking  made  on  it  as  will  pre- 
vent its  being  used  for  farther  diligence. (x) 

Where  no  tender  is  made,  the  officer  proceeds  to  inventory 
the  goods,  and  have  them  valued.  This  is  done  by  two  valua- 
tors, whom  he  appoints  by  administering  an  oath  to  tbe  due 
performance  of  their  duty.  The  valuation  must  be  specific, 
each  article,  or  set  of  articles,  being  kept  separate.  A  poind- 
ing was  once  found  bad  because  a  trunk  and  its  contents  had 
been  valued  at  a  slump  Bum.(y)  Goods  are  poinded  to  the 
amount  of  the  debts  contained  in  the  decree,  and  of  the  expenses 
of  the  diligence.  The  invariable  practice  is  to  include  the  latter, 
because  if  there  is  a  sale  those  expenses  can  be  taxed  in  due 
course,  and  there  is  nothing  in  this  case  to  be  gained  by  leaving 
over  their  settlement  to  a  future  action.  The  legality  of  the 
practice  seems  8ettled.(z) 

At  the  conclusion  of  the  poinding,  the  goods  are  offered 
back  at  the  appraised  value.  If  any  one  then  tender  the  value 
of  the  goods,  the  creditor  must  take  it,  even  though  the  amount 


(w)  See  the  form  of  execution  in  ordi-  {y)  M'KnigM  ▼.  Orem,  27  Jan.  1835, 

nary  ose.  18  S.  342. 

(x)  InglU  y,  M'Intyre,  14  Feb.  1862,  («)   M^NeOL  ▼.  WMwrchy,  13  Feb. 

24  D.  543.  1841,  3  B.  554. 
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be  leas  than  his  debt ;  if  the  goods  be  bought  back  they  cannot 
be  poinded  again  for  the  same  debt.(a) 

If  there  be  no  payment,  the  officer  then  leaves  a  schednle 
of  the  poinded  goods  in  the  possession  of  the  debtor ;  and  with 
him  the  goods  also  remain. (6)  The  officer  usually  warns  the 
parties  present  of  the  consequences  of  meddling  with  any  of 
the  goods. 

28.  Person  intermpting  Poinding. — ^If  any  person  olaim  any 
of  the  goods  as  his,  the  officer  may  examine  him  or  his  wit- 
nesses on  oath ;  and  if  he  be  satisfied  that  the  goods  claimed 
are  not  the  debtor's,  he  may  discontinue  the  poinding.  If  the 
person  claiming  the  goods  produce  a  written  title  to  them,  it  is 
said  that  the  officer  (though  he  may  not  be  satisfied  with  it) 
must  desist  from  the  poinding,  and  make  a  special  report  on  the 
point  .(c)  Any  person  interrupting  the  poinding  by  a  claim 
of  this  kind  is  liable  in  damages  if  the  claim  be  ill-founded  ;{d) 
and  a  person  who  interrupts  a  poinding  by  force  is  liable  to 
punishment,  and  to  make  payment  of  the  value  of  the  goods.(6) 
The  proper  way  to  prevent  an  illegal  poinding  is  for  the 
debtor  to  apply  for  interdict.  If  any  person  is  aggrieved 
by  having  his  goods  poinded  for  the  debts  of  another,  he  also 
can  have  his  remedy  at  once  in  this  way  (by  applying  for  in- 
terdict against  the  sale),  and  he  will  farther  be  entitled  to  pay- 
ment of  all  damages  he  may  have  sustained. 

29.  Ooi^joiiiing  Creditors. — ^To  prevent  expense  in  unne- 
cessary competitions  between  creditors,  it  is  provided  that, 
where  an  officer  proceeds  to  poind  at  the  instance  of  any  cre- 
ditor, he  shall  conjoin  in  the  poinding  any  other  creditor  who 
shall  exhibit  and  deliver  to  him  a  warrant  to  poind.     The 

(a)  Fiddet  ▼.  Fufe,  16  Feb.  1791,     22  July  1867,  M.  10,522,  but  the  case 
Bell's  Sto  Cases,  855.  cannot  be  taken  as  oonclnsiTe. 

(()  1  and  2  Vict.  e.  114,  §  24.  (d)  Amit  ▼.  Doteie,  20  Nov.  1868,  2 

(e)  Menzies  (Lectares,  3d  ed.,  p.  808)      Macph.  119.  No  liability  for  the  debt,  as 
founding  on  Breadalbane  y.  Smelair,     soeh,  is  incurred. 

(e)  Erakine,  3,  6,  27. 
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claim  to  be  conjoined  must  be  made  before  the  first  poinding 
is  completed.  When  such  a  claim  is  made,  the  officer  poinds 
enough  to  meet  both  debts.  He  causes  the  poinded  efifects  to 
be  valued  as  in  the  ordinary  case,  and  one  valuation  is  suffi- 
cient.(/)  If  the  poinding  has  been  completed  before  the  second 
creditor  has  had  the  opportunity  of  being  conjoined,  he  must 
(if  he  desires  to  share  in  the  proceeds)  take  steps  to  have  the 
debtor  sequestrated  or  made  notour  bankrupt  under  the  Bank- 
ruptcy Act8.(^) 

80.  Beporting  the  Poinding. — The  officer  must  report  an 
execution  of  the  poinding  to  the  Sheriff.  This  he  must  do 
within  eight  days,  unless  cause  can  be  shown  for  requiring  a 
longer  period.(A)  The  execution  must  specify  the  diligence 
under  which  the  poinding  was  executed,  the  amount  of  the 
debt,  the  names  and  designations  of  the  debtor  and  of  the 
poinding  creditor,  the  effects  poinded  and  their  value,  the 
names  and  designations  of  the  valuators  and  of  the  person  in 
whose  hand  the  goods  were  left,  and  the  fact  of  the  delivery  of 
the  schedule  to  him.  The  execution  is  subscribed  by  the 
officer  and  the  two  valuators,  who  (it  is  provided)  may  be  the 
witnesses  to  the  poinding. 

81.  Custody  of  Goods  between  Poinding  and  Sale. — On  the 
execution  being  reported  to  the  Sheriff,  it  is  competent  for  him 
to  give  such  orders  for  the  security  of  the  moveables  as  he  may 
find  necessary.  Under  this  power  he  may  give  orders  for  their 
removal  from  the  custody  of  the  debtor,  if  there  is  reason  to 
fear  that  they  will  not  be  safe  with  him.  In  former  times  it  was 
the  practice  to  remove  the  goods  at  once  in  every  case.  If  the 
articles  are  of  a  perishable  nature,  the  Sheriff  is  empowered  to 
provide  for  their  immediate  disposal,  under  such  precautions  as 
he  may  think  fit.(t) 

(/)  1  and  2  Vict.  c.  114,  §  23.  {h)  1  and  2  Vict,  c.  114,  §  26;  MiUer 

ig)  19  and  20  Vict.  c.  79,  §$  7  and  12.      v.  Stetoart,  17  Feb.  1835, 13  S.  483. 

(t)  1  and  2  Vict,  c  114,  §  26. 
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Any  person  canying  off  the  poinded  goods  is  liable  to  be 
imprisoned  until  he  restore  them  or  pay  double  the  appraised 
value.  This  power  may  be  exercised  on  a  summary  complaint 
being  made  either  to  the  Sheriff  of  the  county  where  the  effects 
were  poinded,  or  to  that  of  the  domicile  (residence)  of  the  per- 
son who  interfered  with  them. (A;) 

82.  Fixing  and  Adyertising  the  Sale. — ^When  required,  the 
Sheriff  grants  a  warrant  for  the  sale  of  the  poinded  effects. 
The  requisition  is  usually  made  by  the  poinding  officer  when 
reporting  the  poinding.  It  is  always  granted,  unless  lawful 
cause  be  shown  to  the  contrary.  The  warrant  fixes  what  notice 
of  the  sale  is  to  be  given,  and  the  time  and  place  at  which  it  is 
to  be  held.  It  also  names  a  judge  of  the  roup  at  whose  sight 
the  sale  is  to  be  carried  out.  The  notice  is  left  to  the  discretion 
of  the  Sheriff,  and  will  vary  greatly,  according  to  the  nature  and 
value  of  the  articles  to  be  sold ;  but  the  Sheriff  will  naturally 
see  that  it  is  of  something  of  the  same  character  as  would  be 
given  by  a  prudent  person  having  a  similar  sale  for  his  own 
behoof.  The  time  of  the  sale  must  not  be  sooner  than  eight 
days,  nor  later  than  twenty  days  after  the  notice.(Q  As  an 
unsuitable  hour  might  have  as  bad  an  effect  on  the  sale  as  an 
unsuitable  day,  the  hour  as  well  as  the  day  should  be  fixed  in 
the  warrant.(n)  The  place  of  sale  has  also  to  be  fixed  by  the 
Sheriff  ;(o)  and  it  is  in  his  discretion  to  fix  this  so  as  to  suit 
all  parties  in  the  best  way  possible.  These  things  the  Sheriff 
must  himself  fix,  and  he  must  not  grant  a  general  warrant 
to  sell  within  a  specified  period,  leaving  the  notice  or  the  time 
or  place  to  be  filled  in  by  the  officer.(  p)  The  Sheriff  orders  a 
copy  of  the  warrant  of  sale  to  be  served  on  the  debtor  and  on 
the  person  who  has  possession  of  the  poinded  effects,  if  he  be 

{k)  1  and  2  Vict.  c.  114,  §  80.  v.  HamiUon,  21  Jane  1866,  4  Uacph. 

(0  A  ;^e  advertised  on  the  10th  is     852. 
competently  carried  out  on  the  18th;         (o)  M'Viear  v.  Kerr,  2  July  1857, 19 
M*Nem  V.  M'^urehy,  supra.  J>.  948. 

(tt)  See  the  point  raised  in  M*Kitmon        (p)  Kewly  v.  AndretB,  8  March  1843, 

5  D.  860. 
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different  from  the  debtor,  at  least  six  days  before  the  date  of 
the  Bale.(^) 

83.  Oondact  of  the  Sale. — At  the  sale  the  goods  are  offered 
at  upset  prices  not  less  than  the  appraised  values.  If  the  ap- 
praised value  be  offered,  they  must  be  sold,  and  the  poinder  or 
any  other  creditor  is  at  liberty  to  buy.(r)  If  no  offerer  appears, 
the  effects,  or  such  part  as  may  be  necessary  according  to  the 
appraised  value  to  satisfy  the  debt,  interest  and  expenses,  due 
to  the  poinding  creditor  or  creditors,  is  delivered  over  to  them 
or  their  authorised  agent.  The  Act  declares  that,  notwith- 
standing this  delivery,  the  goods  shall  remain  subject  to  the 
claims  of  other  creditors  to  be  ranked  as  by  law  competent  ;(s) 
but  as  the  goods,  when  thus  delivered,  pass  from  the  custody  of 
the  Court,  the  right  to  such  ranking,  where  the  bankruptcy 
laws  give  it,  will  have  to  be  made  good  in  separate  proceedings. 

34.  Seport  of  Sale. — Within  eight  days  after  the  day  of  sale 
the  judge  of  the  roup  must  report  to  the  Sheriff  what  has  taken 
place.(^)  If  the  goods  have  been  delivered,  he  reports  that 
fact ;  but  if  the  goods,  or  any  of  them,  have  been  sold,  he 
lodges  (also  within  eight  days)  the  roup  rolls,  or  certified  copies 
of  them,  and  an  account  setting  forth  the  sum  arising  from  the 
sale  and  the  expenses  which  attended  it.  The  sum  the  Sheriff 
may  order  to  be  lodged  in  the  hands  of  the  Sheriff-clerk  if  he 
see  cause ;  and  this  power  is  useful  where  other  creditors  have 
made  claims  to  be  ranked  along  with  the  poinding  creditors, 
because  while  the  money  remains  in  the  hands  of  the  Court  the 
Sheriff  may  decide  between  the  competitors,  and  apportion  the 
money  amongst  them  according  to  their  several  rights,  without 
putting  them  to  the  expense  of  new  proceeding8.(u)  If  the 
Sheriff  do  not  see  cause  to  order  consignation,  or  if  after  con- 

(q)  1  and  2  Vict.  c.  114,  §  26.  (u)  In  competitions  of  this  kind  the 

(r)  1  and  2  Vict.  c.  114,  §  29.  proceedings  are  the  same  as  in  multiple- 

{$)  1  and  2  Vict.  c.  114,  §  27.  poindings. 

(t)  1  and2  Vict.  c.  114,  §  28;  MiUer 
V.  Stacartf  17  Feb.  1835, 13  S.  483. 
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signation  is  made  no  cause  be  shown  to  the  contrary,  the  She- 
riff orders  payment,  of  the  sum  to  the  poinding  creditor  or  cre- 
ditors, or  of  so  much  of  it  as  is  necessary  to  meet  his  or  their 
debts  and  expenses.  The  creditors  receiving  the  money  take 
it  subject  to  the  right  of  other  creditors  to  share  with  them 
under  the  Bankruptcy  Acts  \(y)  but  that  right,  after  the  money  is 
paid  over,  will  have  to  be  made  good  under  new  proceedings. 

85.  Begister  of  Poindings. — The  Sheriff-clerk  keeps  a  regis- 
ter of  all  poindings,  and  is  bound  to  show  the  report  of  any 
poinding,  with  the  relative  documents,  to  all  concerned  on  pay- 
ment of  a  fee  of  one  shilling. (a?) 

ARRESTMENT  AND  FURTHCOMING. 

86.  Arrestment  in  Ezeontion. — Arrestment  in  execution  is  a 
diligence  similar  to  arrestment  in  security,  and,  when  completed 
by  decree  in  the  action  of  furthcoming,  to  which  it  is  prelimi- 
nary, has  the  same  effect  as  the  diligence  of  poinding  in  trans- 
ferring the  property  of  the  debtor  to  the  creditor. (y)  But  until 
thus  completed  by  this  decree,  the  transfer  is  imperfect,  and 
the  diligence  is  liable  to  be  defeated.  In  competitions  between 
arrestments,  none  of  which  have  been  followed  by  decree  of 
furthcoming,  they  rank  with  each  other  according  to  their  date, 
but  when  in  this  incomplete  state  they  cannot  compete  with  a 
poinding,(z)  or  a  sequestration  under  the  bankruptcy  statutes,  or 
with  a  confirmation  as  executor-creditor,(a)  or  with  any  other 
transfer  complete  in  itself. 

37.  What  may  be  Arrested. — The  general  principle,  in  regard 
to  what  may  be  arrested,  is,  that  all  debts  or  goods  owing  to  the 
debtor  may  be  arrested  in  the  hands  of  the  persons  who  are  to 
pay  or  supply  them  to  him. 


iv)  1  and  2  Vict.  c.  114,  §  28.  {z)  2  BeU's  Com.,  5th  ed.,  64. 

ix)  Ibid.  (a)  WUaon  r.  FUming,  26  June  1823, 

{y)  Muirhead  y.  CknoUy  17  Feb.  1735,  2  S.  430. 
M.  687. 
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With  regard  to  debts  due  to  the  debtor,  there  is  seldom 
much  difficulty  in  understanding  when  they  may  be  arrested, 
as  almost  any  kind  of  debt,  not  being  heritable,(6)  which  is  due 
to  him  is  arrestable.  Thus,  the  price  of  goods  sold  may  be  ar- 
rested in  the  hands  of  the  buyer  ;(c)  money  lodged  in  bank  may 
be  arrested  in  the  hands  of  the  bank ;  or  the  debtor's  share  of  a 
company's  stock  may  be  arrested  in  the  hands  of  the  company.(c?) 
But  there  are  certain  debts  which  cannot  be  arrested.  Thus, 
money  which  has  been  consigned  and  set  apart  for  a  certain 
purpose  cannot  be  arrested  so  as  to  defeat  that  purpose. (e) 
Alimentary  funds  are  in  like  manner  exempt  from  arrest- 
ment \(jj)  and  under  this  exemption  are  included  wages  of  all 
kinds,  in  so  far  as  they  are  necessary  for  the  aliment  of  the 
servant  or  workman. (A)  In  order  not  to  interfere  with  their 
use  as  currency,  debts  due  by  bill  of  exchange  have  been  ex- 
empted from  arrestment.(t) 

With  regard  to  goods  to  which  the  debtor  has  right,  there 
is  often  great  difficulty  in  saying  when  they  are  liable  to  ar- 
restment, and  when  they  should  be  attached  by  poinding.  If 
the  arrestee  possess  them  simply  for  the  debtor,  and  have  no 
right  of  any  kind  to  retain  them  as  against  him,  arrestment  is 
not  the  proper  diligence.(A:)  But  if  the  arrestee  have  them  in 
such  a  capacity  as  to  give  him  a  right  of  retention,  it  seems 


(6)  Although  heritable  debts  recorded 
in  the  Register  of  Sasines  are  now  move- 
able quoad  saccession  (31  and  82  Vict, 
c.  101,  i  117),  they  are  still  heritable  on 
this  point.  Heritable  debts  not  re- 
corded may  be  arrested ;  1661,  c.  51 ; 
SiewaH  ▼.  Dunda*,  20  Feb.  1706,  M. 
705.  The  interest  of  an  heritable  debt  is 
arrestable. 

(e)  Creditors  of  Bor^edward,  24  Xov. 
1753,  M.  743. 

{d)  SindaiT  v.  StapUt,  27  Jan.  1860, 
22  B.  600.  In  the  incorporating  acts 
and  charters  of  some  companies  there  are 
spedal  provisions  against  the  arrestment 
of  stock. 

(«)  Ante,  p.  188,  art.  10  (Consignation). 


ig)  Smith  y.  BeU,  29  May  1855, 17  B. 
778. 

(h)  1  and2  Vict.,  c.  41,§  7 (App.  cxlv). 

(0  Diek  V.  Gcodall,  1  June  1815,  F.C. 
It  is  said  that  the  creditor  wanting  to 
attach  the  contents  of  a  biU  held  by  his 
debtor  should  raise  an  action  of  exhibi- 
tion, or  a  sequestration  of  the  bill,  against 
his  debtor,  so  as  to  prevent  him  negotiat- 
ing it.  See  the  last  edition  of  Thomson 
on  Bills,  p.  194.  The  use  of  an  interdict 
to  aid  an  arrestment  was  held  objection- 
able in  M*Gubbin  v.  Vennii^g,  3  Dec. 
1859,  22  B.  164,  but  the  circumstances 
were  peculiar. 

{k)  Erskine,  8,  6, 5. 

q2 
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that  in  general  they  may  be  arrested  in  his  hands.  Thus, 
while  an  arrestment  in  the  hands  of  a  clerk  of  goods  belonging 
to  his  employer  is  bad ;(/)  an  arrestment  of  goods  in  the  hands 
of  a  carrier  or  of  a  manufacturer  seems  to  be  good.(n)  But 
this  principle  is  not  strictly  carried  out ;  and  where  the  cus- 
tody is  of  a  short  or  temporary  character,  there  is  no  power  of 
arrestment  in  the  hands  of  the  custodier.  Thus,  a  parcel 
could  not  be  arrested  in  the  hands  of  a  street  porter,  and  a  horse 
cannot  be  arrested  in  the  hands  of  a  smith  who  is  shoeing 
it,(o)  or  in  the  hands  of  an  innkeeper  in  whose  house  the  owner 
is  staying  ;(jp)  although  each  of  these  parties  has  a  certain 
right  of  retention.  Where  there  is  no  right  of  retention  at 
all,  there  can  be  no  arrestment :  for  instance,  where  a  tenant 
hires  a  furnished  house,  the  furniture  cannot  be  arrested  in  his 
hands.(9)  Where  there  is  a  clear  right  of  retention,  on  the 
other  hand,  there  is  a  clear  right  to  arrest:  for  instance,  in  the 
case  of  goods  sold  but  not  delivered,  creditors  of  the  purchaser 
may  arrest  them  in  the  seller's  hands.(r) 

Where  the  custodier  of  the  goods  is  not  bound  to  give  up 
the  goods  themselves  to  the  debtor,  but  has  got  them  for  the 
purpose  of  selling  them  and  accounting  to  him  for  their  pro- 
ceeds, they  may  be  arrested  in  his  hands.  As  he  then  has  the 
power  of  disposing  of  them,  the  goods  are,  properly  speaking,  in 
his  hands,  and  out  of  the  hands  of  the  debtor.  Thus,  when  a 
debtor  went  abroad  leaving  behind  the  furniture  in  his  house, 
with  instructions  to  an  agent  to  sell  it,  an  arrestment  used  in 
the  agent's  hands  was  held  good.(<) 


(J)  Bums  T.  Bruee,  27  Feb.  1799, 
Home  29 ;  and  see  a  simikr  case,  Gun- 
ningham  v.  Home,  18  Not.  1760,  M.  747. 

(n)  Matthew  v.  Fawns,  21  May  1842, 
4  D.  1242,  2  BeU's  Com.,  6th  ed.,  73. 

(o)  Nea8(m  V.  Smith,  20  Feb.  1821, 
Home  31. 

ip)  Hume  y.  BaOUe,  29  May  1852, 14 
D.  821. 

(g)  Davideon  ▼.  Murray  11  Dec.  1784. 
M.  761. 


(r)  See  19  and  20  Vict,  c  60,  §3.  The 
seller,  to  put  himself  on  a  par  with  other 
creditors,  may  also  arrest ;  and  this  is  the 
only  case  in  which  a  party  can  arrest 
goods  in  his  own  possession. 

(s)  Brown  v.  BlaQde,  26  Not.  1860, 13 
B.  149 ;  and  (to  similar  effect)  Matfar- 
lane  t.  Forrester,  20  Not.  1823, 2  S.  605 ; 
and  see  also  Todd  t.  Smith,  16  July 
1861, 13  D.  1371. 
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38.  On  whom  Airestment  served. — The  arrestment  must  be 
served  on  the  debtor  to  the  arrester's  debtor.(^)  The  arrestee 
must  be  indebted  directly  to  the  debtor,  and  not  to  some  inter- 
mediate party.  Where  the  debtor  has  a  claim  against  some 
person,  who  again  has  a  claim  against  some  second  person  (say 
some  trustee),  arrestment  in  the  hands  of  this  second  person  is 
invalid.(ti)  This  does  not  mean  that  the  arrestee  must  always 
be  the  person  who  incurred  the  debt  due  to  the  debtor ;  it  is 
enough  that  he  be  such  a  person  as  the  debtor  could  have 
maintained  an  action  against  for  his  debt.  For  example,  the 
arrestee  may  be  the  trustee  under  the  bankruptcy  statute,(v) 
or  a  general  factor  and  commissioner,(a;)  or  the  executor, (y)  or 
other  legal  administrator,  of  the  person  indebted  to  the  debtor. 

The  arrestee  must  farther  be  indebted  to  the  debtor  at  the 
actual  time  when  the  arrestment  is  used ;  and  the  arrestment 
will  not  affect  any  debt  or  property  for  which  his  liability  com- 
mences at  some  subsequent  time.  Thus,  if  goods  be  consigned 
to  a  person,  an  arrestment  laid  on  before  their  actual  arrival  is 
bad ;  because,  until  the  arrival,  the  consignee  is  under  no  obli- 
gation to  account  for  them.(z)  In  like  manner,  though  an  ar- 
restee be  in  process  of  making  up  a  title  (such  as  that  of  exe- 
cutor), in  which  capacity  the  debtor  would  have  a  claim  against 
him,  yet,  if  the  title  be  incomplete  at  the  date  when  the  arrest- 
ment is  used,  the  arrestment  is  ineffectual.(a)     On  this  prin- 


(I)  The  arrester's  debtor,  or  the 
debtor  in  the  decree,  is  usually  called  in 
the  books  the  "common  debtor/' because 
in  a  competition  between  arresting  cre> 
ditors  he  is  indebted  in  common  to  all 
of  them.  But  the  name  is  unnecessary 
and  confusing  when  speaking  of  cases 
where  there  is  no  competition.  It  would 
be  a  great  convenience  if,  instead  of  al- 
ways having  to  repeat  "  debts  due  to  the 
debtor,"  some  such  words  as  "  credits  '* 
were  in  use. 


(u)  CampheU  v.  Faikney,  12  Dec. 
1752,  M.  742. 

(r)  Orierson  v.  Ramsay,  25  Feb. 
1780.  M.  759. 

{z)  Erskine  3,  6,  4;  2  Bell's  Com., 
6th  ed.,  74. 

{y)  Olohe  Irisurance  Co.  v.  Mackenzie, 
14  Aug.  1850,  7  BeU's  Ap.  Ca,  296. 

(«)  Stalker  v.  AiUm,  9  Feb.  1759,  M. 
74d. 

(a)  AGeinaon  v.  Learmonth,  14  Feb. 
1808 ;  M.  wee  "  Service  and  Confirma- 
tion," App.  No.  3. 


246 


HANDBOOK  OF  PRACTICE. 


[Paut  II. 


Arrestment  and  Furthcoming. 


ciple,  an  arrestment  of  rents  or  interests  covers  only  arrears,  and 
the  rent  or  interest  for  the  current  term.(&) 

The  persons  in  whose  hands  the  arrestments  are  nsed  must 
be  carefully  designed.  An  arrestment  used  in  the  hands  of 
"Sibbalds  Brothers,"  where  the  name  of  the  company  was 
"  Sibbalds  Brothers  &  Co.,"  was  held  bad.(c) 

89.  How  Arrestment  Used. — G-iving  a  charge  to  the  debtor 
is  not  necessary  prior  to  arrestment.(cQ  The  arrestee  is  served 
with  a  schedule  which  narrates  the  extract-decree  under  which 
the  arrestment  is  used.  The  schedule  then  arrests  (in  the 
form  in  which  it  is  commonly  used)  a  specified  sum  (not 
exceeding  the  debt)  and  all  goods,  gear  and  e£facts  belonging 
to  the  debtor,  which  are  in  the  hands  of  the  arrestee.  Some- 
times aJso  the  schedule  specifies  the  particular  debt  which  the 
arrestee  is  due  to  the  debtor,  or  the  particular  article  belonging 
to  the  debtor  which  f  he  arrestee  has  in  his  hands ;  and  this  is 
a  prudent  course  to  take  where  there  is  any  suspicion  that  the 
arrestee  may  be  not  unwilling  to  misunderstand  the  arrestment. 
The  arrestment  ib  served  in  the  same  way  as  the  citation  of  a 
summons,  and  a  similar  execution  is  made  out. 

40.  Effect  of  Arrestment. — The  effect  of  arrestment  is  to 


(6)  Livingtton  ▼.  Kintoeh,  10  March 
1795,  M.  769 ;  SmUh  ▼.  Bums,  23  June 
1847, 9  D.  1844 ;  Wright  v.  Cunningham, 
23  Jnne  1802,  M.  15,919. 

(c)  Henderson's  Trustees  v.  Lang, 
20  Maj  1831,  9  S.  618.  It  is  difficult, 
looking  at  arrestment  in  execution'  as  a 
means  of  recoyering  dehts  that  are  due, 
to  understand  whj  so  many  confusing 
distinctions  have  been  introduced,  but 
they  hare  arisen  from  the  diligence 
having  been  so  often  used  to  obtain  in- 
equitable preferences  by  one  creditor  over 
another.  The  whole  law  stands  greatly 
in  need  of  revision.  It  is  not  right  that 
a  creditor  seeing  goods  belonging  to  his 
debtor  should  be  liable  to  have  his  right 


to  them  defeated,  and  himself  perhaps 
found  liable  in  damages,  becaose  the  law 
leaves  him  in  uncertainty  as  to  the  tech- 
nical mode  of  attaching  them.  This  is  all 
the  more  unjust,  because  the  uncertainty 
often  arises  from  the  necessary  want  of 
knowledge  of  the  relations  subsisting  be> 
tween  the  debtor  and  the  person  in  whose 
hands  the  property  is  seen.  The  length 
of  time  which  a  person  who  has  used 
arrestments  in  execution  may  delay  in 
following  them  up,  is  preposterous,  and 
pennits  an  almost  fraudulent  appearance 
of  having  credit  to  be  kept  up  long  after 
the  reah'ty  is  gone. 

(d)  Weir  v.  Falconer,  2  Feb.  1814, 
F.C. 
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make  an  arrestee  paying  to  the  debtor  in  defiance  of  it  liable 
in  second  payment  to  the  arrester ;  and  liable  also,  it  may  be,  in 
an  arbitary  fine  for  disregarding  proceedings  taken  under  the 
authority  of  a  court.  In  the  same  way  as  in  the  case  of  arrest- 
ment in  security,  the  arrestee  is  not  liable  in  repayment,  or 
(still  less)  in  the  penalty,  if  he  have  paid  the  debt  while  excus- 
ably ignorant  of  the  arrestment  having  been  used.(e)  If  the 
arrestee  die,  the  arrestment  should  be  used  over  again  against 
his  representatives,  as  they  are  held  not  to  be  bound  to  know 
of  it,  though  the  arrestment  is  still  good  for  the  purposes  of 
competition.(/) 

41.  Frescription  of  Airestment. — An  arrestment  in  execution 
(like  an  arrestment  in  security)  prescribes  in  three  years  from 
its  date ;  and  unless  the  usual  action  of  furthcoming  or  some 
other  action,  such  as  a  multiplepoinding,  be  brought  before 
the  expiry  of  this  period  to  have  the  debt  or  goods  adjudged 
to  the  arrester,  the  arrestment  falls.(^) 

42.  Action  of  Furthcoming. — The  action  of  furthcoming  is 
brought  at  the  instance  of  the  creditor,  and  calls  the  arrestee 
and  the  debtor  as  defenders.  The  action  concludes  for  payment 
to  the  creditor  of  the  debt  due  from  the  arrestee  to  the  debtor, 
or  of  so  much  of  it  as  will  pay  the  creditor's  debt  and  the  ex- 
penses of  the  arrestment.  If  goods  have  been  arrested,  the 
summons  may  conclude  for  a  warrant  to  sell  them  and  to  apply 
their  proceeds  in  like  manner.  It  is  one  of  the  anomalies  of 
the  law  of  arrestments  that  the  expenses  of  a  furthcoming  can- 
not be  made  good  out  of  the  arrested  effects.(^) 

In  defence,  the  arrestee  is  limited  to  pleading  defences 
against  the  validity  of  the  arrestment.     He  cannot  dispute  the 


(e)  AnU,  p.  181,  art.  7.  {h)  May  ▼.  Mcdeolm,  7  June  1826,  4 

(/)  Aberdeen  t.  Scot's  Credilort,  22      S.  76.    The  case  was  one  of  arrestment 
Dec.  1738,  M.  774  and  775.  in  security,  but  the  principle  (whatever 

{g)  1  and  2  Vict.  c.  114,  §  22.  it  may  be)  seems.equally  applicable  to  ar- 

restment in  execution. 
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debt  due  by  the  arrester's  debtor  to  tbe  arrester  ;(t)  but  if  he 
deny  his  own  liability  to  the  debtor  there  may  be  a  litigation 
about  it  of  the  same  kind  as  if  he  were  being  directly  sued  for 
it.  When  the  furthcoming  is  defended  a  record  is  made  up, 
and,  if  necessary,  proof  allowed,  in  the  same  way  as  in  an  ordi- 
nary action.  In  modem  practice  the  rule  which  Erskine  stated, 
that  the  arrestee's  oath  was  conclusive  in  this  action  as  to  the 
amount  due  by  him  to  the  arrester's  debtor,  is  not  followed. 

48.  Arrestment  of  Ships. — As  already  mentioned,  arrestment 
is  the  proper  diligence  for  attaching  a  ship.  Even  while  on 
the  stocks,  unfinished,  a  ship  can  be  taken  only  in  this  way  (k) 
The  ordinary  warrant  to  arrest,  contained  in  the  extract,  is 
su£Bcient,(Q  but  there  is  also  a  speciaKorm  of  precept  for  a  mari- 
time arrestment.  The  arrestment  is  served  by  the  ofBcer  going  to 
the  ship,  along  with  a  witness,  and  affixing  the  schedule  to  the 
main -mast,  or  (if  there  be  no  main-mast)  to  the  stem  post,  and 
chalking  over  it  the  letters  "V.  R."  If  there  be  any  fear  of 
the  ship  being  removed  the  officer  is  at  liberty  to  dismantle  it ; 
but  if  he  does  this  he  must  take  care  to  have  proper  assistance, 
for  if  he  damage  the  ship,  or  allow  it  to  be  damaged  by  dis- 
mantling, he  will  be  held  reBponsible.(m) 

A  ship  may  be  arrested  in  this  way  even  for  the  debt  of  a 
part  owner.(n) 

The  arrestment  is  completed  by  bringing  an  action  of  sale 
against  the  owners  of  the  ship,  under  which  action  the  ship  is 
sold  by  public  roup,  and  the  proceeds  applied  in  payment  of 
the  debt.(o) 


(f)  Houston  y.  Aberdeen  Town  and         (m)  Kennedy  ▼.  M*Kinnon,  13  Dec. 
Cowtiy  Bank,  20  July  1849, 11  D.  1490.     1821, 1  S.  228. 

(fc)  Mitt  V.  Hoar,  18  Dec.  1812,  F.C.  (n)  M*Aulay  v.  GauU,  6  March  1821, 

(0  Clark  T.  LooB,  17  Jane  1858,  15     F.C. 
D.  750.  (o)  Campbell  on  Citation  and  Dili- 

gence, p.  158. 
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Chapter  I. 

OF  THE  DISTINCTION  BETWEEN  ORDINARY  AND  SUMMARY 
ACTIONS;  OF  PETITIONS;  AND  OF  ACTIONS  AD  FACTA 
PR^STANDA. 


1.  Dutmction  between  Ordinary  and 

Summary  Actions. 

2.  What  Actiont  may  begin  by  Peti- 

tion. 


8.  Proceedings  in  Petitions. 
4.  Decrees  ad  facta  priseatanda. 


The  subjects  to  be  treated  of  in  this  part  are  of  so  miscel- 
laneous a  description  that  it  seems  unadvisable  to  attempt  any 
other  arrangement  than  that  of  giving,  in  an  introductoiy  chap- 
ter, some  general  explanations  as  to  the  various  special  forms 
of  action,  and  then  in  the  following  chapter  to  take  the  special 
actions  themselves  in  alphabetical  order. 

1.  Distinction  between  Ordinary  and  Bmmnary  Actions. — Most 
of  the  special  forms  of  action  in  use  are  of  the  kind  called  sum- 
mary. The  division  between  ordinary  and  summary  actions 
has  not  now  the  importance  which  it  had  before  it  was  made 
competent  to  pronounce  interlocutors  in  Vacation  time  in  any 
kind  of  action.  Summary  actions  are  still  defined  as  those 
requiring  extraordinary  dispatch;  and  (with  the  exception  of 
actions  of  Aliment  and  Removing,  which  usually  commence  by 
summons)  all  commence  by  petition.     The  privilege  they  have 
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of  proceeding  in  Vacation  time  in  the  same  way  as  during 
Session,  is  almost  the  only  difference  between  them  and  ordi- 
nary actions,  because  the  differences  caused  by  the  form  of  the 
initial  writ  are  quite  unimportant.  There  are  various  of  the 
summary  actions,  for  which  there  are  special  forms  of  process 
under  special  Statutes  or  Acts  of  Sederunt,  or  even  under  special 
usage;  but  wherever  there  is  no  provision  of  that  kind  they 
are  conducted  in  the  usual  way  under  the  Begulations  of  1839 
and  the  Act  of  1853. 

8.  What  Actions  may  begin  by  Petition. — ^Where  special  re- 
gulation or  settled  practice  has  prescribed  that  actions  shall 
commence  by  petition,  there  is  no  room  for  dif&culty  as  to  the 
mode  of  beginning  the  action.  But  there  are  many  cases  where 
it  may  be  competent,  according  to  circumstances,  to  commenoe 
in  either  way.  In  such  cases  the  rule  is,  that  the  summons  is 
to  be  used  unless  special  reasons  appear  for  beginning  by  peti- 
tion. The  Act  of  Sederunt  of  1839  (a)  says,  that  applica- 
tion by  summary  petition  maybe  made  '4n  all  cases  which 
require  extraordinary  dispatch,  and  where  the  interest  of  the 
party  might  suffer  by  abiding  the  ordinary  inducue,^*  This 
rule  was  a  repetition  of  one  made  in  1825,  which  was  the  first 
general  regulation  on  the  subject,  although  it  seems  to  have 
been  adopted  from  the  local  regulations  in  use  among  the 
different  Courts  prior  to  that  time.  Under  this  rule  there  was 
at  one  time  a  great  deal  of  useless  litigation.  The  rule  is  still 
in  force,  but  since  the  Act  of  1853  passed  only  two  cases  seem 
to  have  occurred  on  the  subject,  and  it  is  unnecessary  to  go  back 
on  the  old  cases,  which  proceeded  on  a  very  strict  view  of  the 
application  of  the  words  "requiring  extraordinary  dispatch," 
for  now  that  there  is  no  reason  for  inclining  to  any  particular 
view  they  are  taken  in  their  ordinaiy  meaning.  In  one  of  the 
cases  which  have  occurred  since  1853,  certainly  an  extreme  one, 
it  was  held  that  a  party  suing  for  specific  implement  of  a  contract 
had  no  excuse  for  doing  so  in  the  form  of  a  summary  petition 

(a)  A.  S.  10  July  1839,  §  137  (App.  buv). 
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after  a  delay  of  nearly  two  years  before  raising  the  action. (6) 
In  the  other  case,  in  which  the  point  as  to  the  form  of  the  writ 
was  raised,  since  1853,  it  was  held  competent  to  apply  by  sum- 
mary petition  for  interdict  against  a  person  using  funds  which 
it  was  alleged  he  had  shortly  before  obtained  by  fraud,  and  for 
an  order  on  him  to  consign  them,  or,  failing  consignation,  for 
payment  of  them .(c)  It  is  a  defect,  however,  in  our  forms  of 
pleading,  that  it  allows  the  question  as  to  the  form  of  the 
initial  writ  to  depend  on  circumstances  of  which  reasonable 
men  may  easily  enough  take  different  views,  and  it  would  be 
much  better  to  lay  down  some  general  rule. 

3.  Proceedings  in  FetitionB. — The  petition  sets  forth  the 
grounds  for  making  the  demands,  and  in  the  prayer  the  pre- 
cise demand  itself.  It  may  also  contain  a  conclusion  for  a 
claim  of  damage,  or  other  (pecuniary)  claim  arising  out  of  the 
subject  matter  ;(c2)  but  as  such  a  claim  should  properly  be 
brought  in  an  ordinary  action,  it  will  be  entertained  only  as 
incidental  to  the  summary  remedy  asked.  The  grounds  of 
action  and  the  remedy  must  be  set  forth  with  the  same  degree 
of  specification  as  would  be  required  in  a  summons,  and  may 
be  amended  on  the  same  principles. (e)  It  is  competent  to 
give  a  remedy  of  a  more  limited  character  than  that  claimed,(/) 
but  it  is  not  competent  to  give  more.  The  formal  words,  asking 
the  judge  "  to  do  otherwise  in  the  premises  as  he  shall  think 
proper,"  seem  to  have  no  meaning. 

On  being  presented,  the  Sheriff  is  to  consider  the  petition  ; 
and  (if  he  sees  cause)  he  orders  it  to  be  served  on  the  person 
complained  of,  and  appoints  him  to  enter  appearance  within  a 
certain  short  time.(^)    He  may  also  pronounce  such  interim 

(b)  Irvine  ▼.  SeoU,  27  June  1856, 18  douaU,  1  March  1867,  5  Macph.  534, 

D.  1090.  where  a  party  claiming  a  certain  line  of 

{e)  AUan  v.  Munnoehj  30  Jan.  1861,  boundary   got  decree  for  a  line  falling 

23  I).  417.  within  it,  notwithstanding  an  objection 

{d)  A.  S.  10  Jnly  1839,  §  138  (App.  that  he  was  getting  something  different 

Ixv).  from  what  he  had  concluded  for. 

(«)  Ih.  §  140.  ig)  A.  S.  10  July  1839,  §  137 ;  Act  of 

(/)  Compare  WTaggari   v.    Mac-  1858,  §§  3  and  7. 


252  HANDBOOK  OF  PRACTICE.  [Pabt  III. 

Distinction  between  Ordinary  and  Summary  Actions. 

order  as  the  exigencies  of  the  case  require ;  {h)  but  this  power 
is  seldom  used  until  after  hearing  the  parties,  except  in  the 
case  of  interdict.  When  the  inducice  has  expired  without  ap- 
pearance being  entered,  the  Sheriff  may  decern  in  absence 
if  he  sees  fit,  and  if  he  does  so,  the  decree  resembles  one  in  an 
ordinary  action,  and  may  be  recalled  in  the  same  way.(i)  If 
appearance  be  entered,  parties  are  heard,  and  a  record  made  up 
in  all  respects  as  in  an  ordinary  action.  Where  the  record 
cannot  be  closed  on  a  minute,  and  it  is  nevertheless  necessary 
(so  as  to  authorise  some  interim  order)  that  some  statement  by 
the  defender  should  be  recorded,  it  would  often  be  convenient 
to  allow  answers  to  be  given  in,  but  the  competency  of  this  is 
doubted  by  some.  The  provision  of  the  Act  of  1863,  that  the 
procedure  under  the  petition  shall,  "  as  nearly  as  may  be,''  be 
the  same  as  in  an  ordinary  action,  can,  however,  hardly  be  read 
so  strictly  as  to  render  the  lodging  of  answers  incompetent. 

The  order  for  service  seems  to  begin  the  cause.  At  that 
time  the  petition  is  presented  to  the  judge  for  consideration, — 
whether  it  is  a  writ  which  should  be  served ;  and  occasionally 
also  whether  any  other  interim  order  should  be  pronounced. 
If  this  view  be  correct,  the  petition  will  be  dismissed  under  the 
Act  of  1853  if  it  be  not  served  within  three  months  of  that 
order.  Under  the  old  forms  a  complainer  could  keep  his  in- 
terim order  in  his  hand  for  a  year — most  likely  with  the  defen- 
der knowing  nothing  about  it — an  abuse  which  need  not  now 
be  tolerated.  After  the  writ  has  been  served,  a  petition,  as 
regards  dismissal,  must  be  in  the  same  position  as  an  ordinary 
action.(y) 

4.  Decrees  ad  £Mta  pr»8tanda. — The  enforcing  of  decrees  ad 
facta  proestanda  is  conducted  as  nearly  as  possible  in  the  ordi- 
nary form.  Of  course,  poinding  and  arrestment  are  inappli- 
cable, except  as  to  the  expenses,  but  a  charge  to  obey  the  de- 
cree may  be  given ;  and  if  the  defender  fail  in  obedience  the 

(ft)  A.  S.  10  Jnly  1839,  i  187.  (j)  See  anie,  p.  188. 

(0  lb.  §§  141  and  145. 
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charge  may  be  followed  by  imprisonment.  It  is  necessary  to 
point  out  that  this  is  the  only  way  in  which  the  defender  can 
be  imprisoned;  for  it  is  incompetent  except  (under  certain 
special  proceedings)  to  grant  a  summary  warrant  in  the  course 
of  a  petition  id  imprison  the  defender  for  non-compliance,  with 
an  order  to  do  what  has  been  asked  in  the  prayer. (A;)  The 
pecuniary  limit  of  £8,  6s.  8d.  for  decrees  below  which  im- 
prisonment is  incompetent,  has  no  reference  to  decrees  of  this 
kind ;  and  though  the  damage  which  the  pursuer  will  sustain 
by  non -implement  should  be  much  below  that  sum,  imprison- 
ment is  competent. (Z)  When  a  defender  is  in  prison  on  a  de- 
cree of  this  kind,  and  has  it  in  his  power  to  do  what  is  required, 
he  is  not  entitled  to  aliment,  (m)  nor  can  he  be  liberated  under 
the  process  of  ceasio  honorum,(n) 


{k)  Murray  y.  Bisset,  15  Maj  1810,  4  D.  909.    It  is  otherwise  if  it  is  not  in 

F.C. ;  Haig  v.  BuchanaUf  20  Jane  1823,  the  power  of  the  prisoner  to  do  what  he 

2  S.  412 ;  Morrison  y.  CuUiberty  16  May  is  required ;  Smith  ▼.  NieoUon,  31  May 

1835,  18  S.  772.  1853, 16  D.  697. 

(0  6  and  6  Will.  IV,  c.  70,  §  6.  (n)  6  and  7  Will.  IV,  c.  56,  §  2  (App. 

(7M)  Brechin  v.  Taylor,  9  March  1842,  ciii). 
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Section  I. — Adjudications. 


An  action  of  adjudication  is  the  means  by  which  an 
heritable  estate  is  taken  in  payment  of  a  debt ;  and  it  is  also 
used,  in  the  form  of  an  adjudication  in  implement,  when  a 
person  has  a  title  to  an  estate  of  an  incomplete  kind,  and  the 
person  from  whom  he  is  entitled  to  exact  what  is  necessary  to 
its  completion  refuses  to  fulfil  the  obligation  he  is  under.  All 
adjudications  in  use  were  at  one  time  competent  in  the  She- 
riff-Court, but  since  1672  they  have  been  competent  only  in 
the  case  of  the  death  of  a  proprietor  whose  heir  renounces 
the  succession.  Even  in  this  case,  however,  adjudications  are 
now  scarcely  used  in  the  Sheriff-Court ;  and,  as  all  the  provi- 
sions of  the  recent  Conveyancing  Acts  have  been  adapted  with 
a  view  to  the  Supreme  Courts  alone,  the  use  of  adjudications  in 
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the  Sheriff-Court  cannot  be  recommended  until  the  matter  has 
been  put  on  some  more  satisfactory  footing.(a) 


Section  II. — Actions  of  Alimknt. 


The  action  of  aliment  is  a  summary  action,  usually  commenc- 
ing by  summons.  By  the  Act  1  Will.  IV.  c.  69,(6)  all  actions  of 
aliment  are  competent  in  the  Sheriff-Court.  But  this  must  be 
understood  to  apply  only  to  cases  where  not  only  the  conclu- 
sions, but  the  grounds  of  action  abo,  raise  nothing  but  a  question 
of  aliment.  Where  the  grounds  of  action  involve  a  question  of 
status  as  the  primary  ground  of  liability  there  is  no  jurisdiction. 
Thus,  a  pursuer  founding  on  an  irregular  marriage,  which  is  de- 
nied, cannot  sue  for  aliment  in  the  Sheriff-Court,  because  the 
main  question  here  is  whether  the  parties  have  been  married.(c) 
On  the  other  hand,  if  the  parties  have  been  publicly  married, 
the  action  is  competent,  and  the  defender  would  not  be  allowed 
to  plead  in  the  Sheriff-Court  that  the  marriage  was  invalid.(cQ 

The  same  principle  is  applicable  when  any  other  question  of 
status  is  raised;  for  example,  the  right  of  married  persons  to  live 
separate.  If  a  wife  sue  her  husband  for  aliment,  stating  that 
she  has  been  obliged  to  separate  from  him  on  account  of  ill- 
treatment,  and  that  she  cannot  therefore  return  to  him,  the  ac- 
tion is  incompetent  in  the  Sheriff-Court.(c)  Again  (for  the  same 
reasons)  if  the  wife  has  been  turned  out  of  the  house,  and  sues 
for  aliment,  the  action  must  be  dismissed  if  the  husband  offers 
to  take  her  back.  In  such  cases  the  Sheriff-Court  cannot  even 
award  interim  aliment,  unless,  perhaps,  in  the  vacation  of  the 
Court  of  Session,  till  such  time  as  that  Court  resumes  its  sit- 
tings.(^)    Where  no  question  of  status  is  involved, — as  in  a  case 

(a)  See  1  Bell's  Com.,  6th  ed.,  701 ;  (c)  Benaon  v.  Benson,  14  Feb.  1854, 

ErBkine  2, 12,  39 ;  1672  c.  19.  16  D.  555. 

{b)  §  32  (App.  iii).  Actions  of  aliment  (d)  M'Leod  ▼.  Telfer,  9  Jmie  1820, 

seem  to  haye  been  competent  in  the  She-  Hume,  10. 

riff-Court  before  the  SUtnte,  and  the  («)  Braick  ▼.  Braiek,  19  Dec.  1829,  8 

Statute  does  not  seem  to  have  had  any  S.  284. 

effect  in  extending  the  Sheriff's  power.  (y)  Per  curiam  ia  Braids  $  case,  tupra . 
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of  father  and  son,  where  the  relationship  is  admitted — ^there  is 
jurisdiction.  In  the  case  of  illegitimate  children,  no  question 
of  status  is  raised  even  though  the  paternity  is  disputed. 

Aliment  being  a  debt,  the  amount  of  which  cannot  be  fixed 
for  any  definite  period  in  certain  cases,  as  the  liability  may 
vary  with  the  circumstances  of  the  payer  and  receiver,  care 
should  be  taken  that  judgment  is  not  pronounced,  in  such  cases, 
in  such  a  form  as  to  prevent  the  rate  being  altered  at  any  future 
time. (A)  Debtors  in  aliment  are  liable  to  imprisonment  for  the 
debt,  and  also  for  the  expenses  incurred  in  constituting  it, 
although  the  amount  be  under  that  of  £8,  Gs.  8d.,  for  which 
imprisonment  for  ordinary  civil  debts  is  incompetent.(i) 


Section  III. — Process  op  Cessio  Bonorum. 


1.  Who  may  apply. 

2.  Jurisdiction, 

8.  Form  of  Application. 
4.  IntimiUion  of  Application. 
6.  Production  of  AecountSf  and  of 
Evidence  of  Intimation. 

6.  Appearance  of  Creditors. 

7.  Examinaiion  of  the  Debtor. 

8.  Hearing  Parties  and  disposal  of 

objections. 


9.  Judymeat. 

10.  Appeals. 

11.  Interim  protection  of  Debtor. 

12.  Cases  remitted  from   Court  of 

Session, 
18.  Renewing  Application. 

14.  Oath  on  getting  Decree, 

15.  Disposition  omniam  bonorum. 


The  process  of  cessio  bonorum  is  a  process  by  which  an  in- 
solvent applies  for  personal  protection  from  imprisonment,  or 
for  liberation  from  prison,  on  condition  (as  the  name  shows)  of 
giving  up  to  his  creditors  his  whole  property.  Formerly  it 
was  competent  in  the  Court  of  Session  only,  but  since  1836  it 
has  been  equally  competent  in  the  Sheriff-Court.  It  is  a  sum- 
mary action,  commencing  by  petition,  and  is  regulated  by  the 
Act  6  and  7  Will.  IV,  c.  56,  and  relative  Act  of  Sederunt  of 


{k)  Thorn  ▼.  Mackenzie,  2  Dec.  1864,         (0  Cheyne  t.  M'Gungle,  19  July  1860, 
3  Macph.  177.  22  D.  1490. 
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6th  June  1839. (A;)    The  provisions  of  the  Act  of  1853  seem 
inapplicable.(Q 

1.  Who  may  apply. — The  persons  who  may  apply  for  decree 
of  cessio  are  those  who  are  actually  in  prison  for  civil  debt,  or 
against  whom  a  warrant  of  imprisonment  has  been  issued,  or  a 
Small  Debt  decree  pronounced  on  which  imprisonment  is  com- 
petent, or  who  have  been  imprisoned  for  a  civil  debt  and 
liberated.(n)  Provided  the  debtor  be  liable  to  civil  imprison- 
ment for  the  debt,  the  particular  amount  is  immaterial ;  and 
there  is  no  rule  that  a  debtor  imprisoned  for  aliment  cannot 
get  the  benefit  of  ce88to.{o) 

Persons  sequestrated  under  the  Bankruptcy  Statutes  are  not 
debarred  from  applying.  In  their  case  it  may  be  as  necessary 
as  in  other  cases,  because  their  creditors  may  refuse  them 
personal  protection.(  p)  But  when  they  apply  they  must  pro- 
duce a  certificate  under  the  hands  of  the  trustee,  or  of  the 
commissioners,  stating  how  far  they  have  complied  with  the 
provisions  of  the  Bankruptcy  Statutes;  and,  in  particular,  how  far 
they  have  made  a  full  and  fair  surrender  of  their  estates ;  (q) 
and  though  this  certificate  should  be  uufavourable,  the  case  is 
investigated  and  disposed  of  on  its  own  merits.(r) 

2.  Jurisdiction. — The  application  must  be  made  to  the 
Sheriff  of  the  county  in  whose  territory  the  applicant  is  domi- 
ciled.(s)  If  he  leaves  Scotland  after  applying,  he  is  not  bound 
to  sist  a  mandatory,(^)  and,  on  the  same  principle,  a  mandatory 
is  unnecessary  though  the  debtor  should  be  out  of  Scotland  at 


(k)  Both  printed  in  Appendix,  Part  II,         [p)  See  M'KeUar  ▼.  LivinggUme,  13 

C.  II,  p.  ciii.  Jane  1860,  22  D.  1180. 

(I)  See  a  fall  note  on  this  point  by  Mr         (</)  This  certificate  is  provided  for  by 

Sheriff  Cook,  4  Scottish  Law  Magazine,  the  Act  of  Sederunt,  §  10  (App.  cxii). 
p.  40.  (r)  M^Kellar,  ul  tupra. 

(n)  6  and  7  WiU.  IV,  c.  56,  2  2.  (f)  Act,  {  3  (App.  ciii). 

(o)  CasgelB  y.  Keddie,  27  Nov.  1862,         (<)  Hosaack  v.  Laidlaw,  16  Dec.  1841, 

15  D.  124;   ChiAoha  ▼.  PaUnon,  2  4  D.  268. 
Dec.  1856, 19  D.  116. 

R 
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the  time  of  presenting  the  application.  A  foreigner  coming  to 
Scotland,  owing  nothing  hut  foreign  dehts,  will  not  he  allowed 
to  make  the  application  here,  though,  if  he  were  liahle  to  im- 
prisonment in  Scotland,  the  case  would  he  di£ferent.(«) 

8.  Form  of  Applioatiop. — The  form  of  the  petition  is  given 
in  the  Act  of  Sederunt,  and  seta  forth,  as  required  hy  the  Act 
of  Parliament,  the  grounds  on  which  the  debtor  is  imprisoned 
or  is  liable  to  imprisonment,  his  inability  to  pay  his  debts,  and 
his  willingness  to  surrender  his  estate  for  behoof  of  his  credi- 
torB.(t;)     The  petition  farther  sets  forth  that  the  inability  to 
pay  has  not  been  occasioned  by  fraud,  but  has  arisen  solely 
from  misfortunes  and  losses.    Those  precise  words,  however, 
do  not  seem  necessaiy,  but  the  facts  embodied  by  them  must 
appear  in  some  shape  on  the  face  of  the  petition,  otherwise  it 
would  not  be  relevant.(a;)    In  the  petition  the  debtor  gives  a 
list  of  all  his  creditors,  with  their  names,  designations,  and  resi- 
dences so  far  as  known  to  him ;  and  in  this  list  he  should  name 
(with  a  view  to  saving  future  trouble)  all  who  make  any  claim 
against  him,  founded  or  unfounded.     The  Statute  (§  3)  autho- 
rises the  prayer  of  the  petition  to  be  for  interim  protection 
against  the  execution  of  diligence,  and  for  decree  of  cessio  bon- 
arum.    As  given  in  the  form  of  petition  annexed  to  the  Act  of 
Sederunt,  the  prayer  is  somewhat  fuller ;  and  is  so  framed  as  to 
impose  certain  limits  on  the  discretion  of  the  Sheriff  in  reg^ard 
to  the  granting  of  inierim  protection.    Along  with  the  petition 
is  produced  certain  evidence  of  the  petitioner's  liability  to  im- 
prisonment,(y)  and  the  prescribed  form  of  petition  narrates 
what  it  consists  of. 

4.  Intimation  of  Application. — On  the  petition  being  presented 
the  Sheriff  issues  a  warrant  appointing  the  debtor  to  publish  a 
notice  of  the  presentation  in  the  Edinburgh  Gazette,  requiring 


(tt)  ShiUelo,  20  Mkreh   1862,  24  D.  {x)  See  Strulhers  t.  Her  Orediton,  8 

848.  July  1868,  6  Macpb.  980. 

(v)  Appendix,  p.  cziv.  (y)  Act  6  aod  7  Will.  IV,  c.  66,  }  S. 
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all  the  creditors  to  appear  in  Court  on  a  certain  day,  which  must 
be  not  less  than  thirty  days  from  the  date  of  the  publication 
of  the  Oazette  notice.  The  SherifiTs  order  farther  directs  the 
debtor  either  to  send  post-paid  copies  of  that  notice  to  all  his 
creditors  within  five  days  after  the  date,  or,  in  his  option,  to  cite 
them  to  appear  in  terms  of  law.(2)  The  notice  must  always 
show  the  name  of  the  petitioner's  agent.(o)  If  any  of  the  credi- 
tors be  cited,  the  citations  must  be  given  within  ten  days  after 
the  Oazette  notice.(&)  The  SherifiTs  order  on  the  petition  farther 
ordains  the  debtor  to  appear  for  public  examination  on  the  day 
appointed  for  the  meeting  of  the  creditors. 

5.  Production  of  AccountSi  and  of  Evidence  of  Intimation. — 
On  or  before  the  sixth  lawful  day  prior  to  the  day  appointed 
for  examination,  the  debtor  must  lodge  with  the  Sheri£f-clerk  a 
state  of  his  affairs,  subscribed  by  himself,  together^  with  all  his 
books,  papers  and  documents  relating  to  those  affairs.  The^e 
are  to  be  lodged  for  the  purpose  of  being  made  patent  to  all  cofi- 
cemed.(c)  If  the  debtor  fail  to  produce  them,  the  Sheriff  must 
dismiss  the  process,  unless  the  debtor  show  that  he  had  suffi- 
cient excuse ;  in  which  case  the  Sheriff  may  order  new  intima- 
tion to  the  creditors,  or  make  such  other  order  as  he  may  think 
necessary.(ci) 

Also,  on  or  before  the  sixth  lawful  day  prior  to  the  exa- 
mination day,  the  debtor  is  to  produce  evidence  of  due  intima- 
tion,—consisting  of  a  copy  of  the  Oazette^  and  either  a  certifi- 
cate of  the  posting  of  the  letters  to  the  creditors,  or  an  execu- 
tion of  citation  against  them.  It  is  prescribed  that  the  cer- 
tificate of  the  letters  having  been  posted  shall  state  the  date 
and  place  of  posting;  that  the  postage  was  paid;  that  the 
letters  were  severally  addressed  as  specified  in  the  petition, (e) 
repeating  the  particular  address  of  each  letter  as  sent.(^)     The 

(»)  Act  6  aod  7  WiU.  IV,  c.  66,  §  4.  {d)  A.  S.  §  7. 

(a)  A.  S.  6  June  1S39,  §  2.  (e)  Act,  §  4. 

(6)  A.  S.  §  3.  is)  A.  S.  §  5. 

(c)  Act,  g  4. 

r2 
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certificate  is  to  be  subscribed  by  the  debtor's  agent,  or  by  a 
messenger  or  sheriff-officer  and  a  witness.(A) 

6.  Appearance  of  Oieditors. — The  creditors  are  not  required 
to  lodge  any  notice  of  appearance,  but  they  appear  by  them- 
selves, or  by  an  agent,  at  the  diet  for  the  examination  of  the 
debtor.  When  an  agent  appears  for  a  creditor,  he  must  pro- 
duce either  the  letter  sent  to  the  creditor,  or  the  citation 
served  on  him,  or  a  mandate  subscribed  by  him.(t)  If  it  be 
objected  that  all  the  creditors  have  not  been  called,  the 
objection  should  be  disposed  of  before  proceeding  to  the  exa- 
mination. The  objector  lodges  a  list  signed  by  himself 
or  his  agent,  8pecif3ring  the  names  and  designations  (in  so  far 
as  known)  of  the  creditors  alleged  to  be  omitted.  The  Sheriff 
has  power  to  dispose  of  this  objection  as  he  sees  cause.  If  it 
turn  out  to  be  well  founded,  he  may  dismiss  the  process ;  or, 
before  inquiring  into  the  merits,  he  may  appoint  intimation  to 
the  omitted  creditors.  This  intimation  is  to  be  given  either  by 
citing  them  (if  within  Scotland)  to  appear  within  six  days,  or 
by  calling  them  (whether  in  Scotland  or  not)  by  letter  to  appear 
within  fifteen  days.  If  the  objection  turn  out  to  be  ill-founded, 
the  objector  will  have  to  pay  tlie  unnecessary  expenses. (A;) 

Where  such  an  objection  is  taken,  the  Sheriff  may  either 
proceed  with  the  examination  of  the  debtor,  and  leave  the 
omitted  creditors  to  apply,  when  they  appear,  to  have  another 
diet  fixed  for  his  re-examination ,(Z)  or  he  may  at  once  adjourn 
the  diet  to  a  day  on  or  after  that  at  which  the  omitted  creditors 
will  appear.(n) 

7.  Examination  of  the  Debtor. — The  examination  is  taken  by 
the  Sheriff  in  public  court,  in  presence  of  the  creditors.  The 
Sheriff  may  put  the  debtor  upon  oath  or  affirmation,  and  the 
debtor  is  bound  to  answer  all  questions  pertinent  to  his  affairs 

(A)  Act,  §4.  (0A.S.§9. 

(0  A.  S.  1 18.  (n)  Act,  §  5. 

(it)  A.  S.  §  8. 
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which  may  be  put  to  him  by  the  SherifF,  or  by  any  creditor 
with  the  approbation  of  the  Sheriff.(o)  The  examination 
will  naturally  be  directed  to  such  points  as  the  amount  of  the 
debts  or  assets,  and  the  causes  of  the  insolvency ;  and  though 
there  be  no  opposition,  the  Sheriff  must  satisfy  himself  that 
the  difficulties  have  been  caused  by  innocent  misfortunes,  be- 
.  cause  the  protection  is  not  to  be  granted  as  a  matter  of  course.(^) 
If  the  debtor,  without  lawful  cause,  refuse  to  take  the  oath  or 
affirmation,  or  to  answer  any  pertinent  question,  or  to  sign  his 
deposition  (which  is  taken  like  the  deposition  of  a  witness  exa- 
mined on  a  commission)  decree  of  cessto  must  be  refused  in  hoc 
8tatt/L.{q) 

As  mentioned  at  the  close  of  the  preceding  article,  the 
Sheriff  may  adjourn  the  examination,  or  appoint  the  debtor  to 
appear  for  re-examination. 

8.  Hearing  Parties  and  Disposal  of  OlgeotionB. — ^At  the  end  of 
the  examination  the  Sheriff  hears  parties  viva  voce.  If  objec- 
tions are  stated  by  opposing  creditors,  he  makes  and  signs  a 
note  of  them,(r)  and  of  the  debtor's  answers  thereto.(9)  If  he 
finds  it  necessary,  he  may  then  allow  a  proof  to  the  parties  ;(^) 
and  where  the  deposition  of  the  debtor  shows  a  case  for  grant- 
ing cessiOf  the  oniui  of  proving  the  objections  lies  on  the  cre- 
ditors.(tf)  When  a  proof  is  allowed  the  Sheriff  is  recommended 
by  the  Court  of  Session  to  specify,  under  articulate  heads,  the 
several  facts  to  be  proved  by  either  party.(i;)  A  diet  is  then 
fixed  in  the  usual  way,  and  the  evidence  may  be  taken  down 
either  by  way  of  notes,  or  like  a  proof  on  commission. (a;)  On 
the  evidence  being  concluded,  the  Sheriff  may  again  hear  parties 
viva  voce,  and,  though  not  much  purpose  can  now  be  served 
by  it,  he  is  directed  again  to  make  a  note  of  objections  and 


(o)  Act,  §  6.  («)  A.  S.  §  15. 

( j>)  WriglU  t.  Broum,  9  Feb.  1856, 18  (1)  Act,  §  6. 

D.  576.  (ii)  2  BeU'8  Com.  (5th  ed.)  592. 

(q)  Act,  §  5.  (o)  A.  S.  i  9. 

(r)  Act,  §  6.  {x)  A.  8.  §  14. 
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ati8wer8.(y)  It  is  assumed  that  all  adjournments  necessary  for 
the  proper  disposal  of  the  objections  may  be  made,  but  before 
granting  an  adjournment  it  should  be  kept  in  view  that  the 
statute  directs  that  the  most  summaiy  dispatch,  consistent  with 
the  forms  of  process,  shall  be  given .(z) 

9.  Judgment. — The  ShenfiTs  judgment  either  grants  decree, 
of  ceasio  or  refuses  it  in  hoc  statu;  and  when  decree  is  granted, 
it  may  be  either  unconditionally,  or  under  a  declaration  that 
it  is  not  to  be  available  as  a  protection  for  a  given  time. 
Where  the  Sheriff  refuses  decree  in  hoc  staiu^  or  grants  it  sub- 
ject to  a  limitation,  he  must  state  the  grounds  of  his  decision.(a) 
The  decree  always  implies,  and  generally  expresses,  that  the 
debtor  shall,  when  required,  grant  to  his  creditors  a  disposition 
omnium  bonorum;  and  it  names  (or  provides  for  the  naming  of) 
a  trustee  to  act  for  the  creditors.(&) 

Decree  of  cessio  ought  not  to  be  granted  where  the  debtor 
has  been  guilty  of  fraudulent  conduct.(c)  Where  he  conceals 
funds,  or  refuses  information,  the  decree  is  refused  in  hoc 
statu,  and  it  depends  on  the  bankrupt's  further  conduct  how  the 
application  will  ultimately  be  disposed  of.((2) 

Creditors  unnecessarily  opposing  a  cesaio  are  liable  in  ex- 
penses; but  in  judging  of  the  necessity  for  opposition  it  is  to 
be  kept  in  view  that  the  creditors  are  entitled  to  the  fullest  in- 
formation from  their  debtor,  and  that  no  opposition  is  unneces- 
saiy  where  it  is  neither  frivolous  or  vexatious,  but  is  directed  to 
the  finding  out  of  whether  the  debtor  has  a  just  right  to  a  per- 
sonal protection.(e)  In  such  cases  it  may  even  be  proper,  and 
it  is  competent,  to  give  expenses  in  favour  of  the  opposing  cre- 
ditors, notwithstanding  that  decree  of  cessio  has  ultimately  been 
granted. 

(y)  A.  S.  §  16.  (d)  MaMon  t.  NaUonal  Banky  27 

(X)  Act,  §  6.  Nov.  1844,  7  D.  169 ;  GoXloufay  v.  Kirk- 

(a)  Act,  i  6.  patriek,  3  Blarch  1846,  8  D.  680. 

(6)  Act,  §  16.  («)  Wright  t.  Brotm,  mpra,  note  (j»). 

(e)   BtuaeU  t.  Hedderufiek,  11  Feb. 
1860.  22  D.  764. 
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10.  Appeab. — When  the  Sheiiff^Substitnte  proDonnces  a 
decree  either  granting  or  refusing  cesno  in  hoc  ataiUy  or  granting 
it  conditionally,  it  is  competent  to  reclaim  against  his  decision. 
This  is  done  (somewhat  in  the  old  manner)  by  addressing  the 
reclaiming  petition  to  the  Sheriff-Substitute ;  and  the  petition 
is  not  laid  before  the  Sheriff  unless  the  complainer  intimates 
his  desire  that  it  should  be  so,  in  the  event  of  the  Sheriff-Sub- 
stitute being  disposed  to  refuse  it.  The  reclaiming  petition 
must  be  lodged  within  six  days;(^)  and  it  is  competent  to  order 
answers  to  it.(A)  No  appeal  is  provided  for,  under  the  Statute, 
against  any  other  kind  of  interlocutor,  and  as  the  most  summaiy 
dispatch  is  to  be  given,(t)  it  would  appear  there  is  no  right  of 
review  except  on  the  merits.  Of  course  when  a  case  goes  before 
the  Sheriff  on  a  competent  appeal,  he  will  have  full  power  to 
set  anything  right  which  he  may  think  the  preliminaiy  inter- 
locutors have  left  in  an  unsatisfactoiy  condition.(&) 

11.  Liteiim  Protection  of  Debtor. — ^While  the  proceedings 
are  going  on  in  Court,  interim  protection  or  liberation  may  be 
granted.  This  interim  protection  must  be  specially  asked ;  but 
the  application  may  be  contained  in  the  principal  petition,  pro- 
vided it  be  specially  mentioned  in  the  advertisement  and 
notice.(Z)  If  it  be  in  a  separate  petition,  a  copy  must  be  served 
on  the  agent  or  agents  of  the  opposing  creditors  at  least  forty- 
eight  hours  before  moving  it  in  Court.  In  either  case  the  ap- 
plication must  set  forth  the  amount  of  caution,  and  the  name 
of  the  cautioner  offered.(») 

The  statute  provides  that  the  Sheriff  may  grant  interim 
protection  on  production  of  the  evidence  of  intimation ;  (o)  but 
the  Act  of  Sederunt  has  prescribed  that  he  must  not  grant  it 
until  after  the  diet  for  the  appearance  of  the  creditors.(|9)  The 

{g)  Act,  §  7.  by  Mr  Cook  referred  to  ante,  p.  257, 

{%)  A  S.  §  17.  note  (l). 

(0  Act,  §  6.  (I)  A.  S.  ;  4. 

Ik)  Compare  GaWraiih  ▼.  SUekie,  6         (n)  A  S.  §  11. 
Dec  1856, 19  D.  186;  and  see  the  note         (o)  Act,  §  15. 

(p)  A.  S.  §  6. 
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Court  of  Session  have  here  re-established  a  rule  of  the  old  com- 
mon law,  which  the  Act  of  Parliament  was  apparently  intended 
to  alter,  and  which  they  have  actually  held  it  to  alter  in  their 
own  case.(^) 

The  interim  protection  is  granted  on  caution,  for  a  sum 
fixed  by  the  Sheriff,  that  the  debtor  will  attend  all  diets  of 
Court,  whenever  required.  If  forfeited,  the  amount  in  the  bond 
must  be  divided  amongst  the  creditors;  but  it  could  not  well  be 
forfeited  unless  the  debtor  had  failed  to  attend  after  having 
been  specially  ordained  to  attend  at  the  diet,  and  after  intima- 
tion of  the  order  having  been  made  to  the  cautioners.(r) 

The  warrant  of  interim  protection  and  liberation  is  good  in 
all  parts  of  Scotland.(«) 

It  is  not  competent  by  an  appeal  or  by  a  reclaiming  peti- 
tion to  suspend  the  effect  of  the  warrant  of  protection;  but  on 
a  reclaiming  petition  (to  be  presented  and  dealt  with  in  the 
same  way  as  one  upon  the  merits)  the  warrant  may  be  re- 
called.(«) 

For  the  limited  purpose  of  attending  the  examination,  it  is 
competent  for  the  Sheriff  to  grant  a  warrant  to  bring  the  debtor 
from  and  take  him  back  to  prison  ;  («)  and  this  warrant,  like 
the  more  general  warrant  of  protection,  is  valid  throughout 
Scotland. 

12.  Oases  remitted  from  Court  of  Session. — ^When  a  process 
of  ceaaio  has  been  commenced  in  the  Court  of  Session,  it  is  com- 
petent to  remit  it  to  the  Sheriff  of  the  county  of  the  debtor's 
domicile,  for  the  purpose  of  taking  the  examination.  When 
such  a  remit  is  made  the  Sheriff  takes  the  examination  in  the 
usual  way,  and  reports  the  case  to  the  Court  of  Session. (f) 

13.  Benewing  Application. — ^Where  decree  of  cessio  has  been 
refused  in  the  Sheriff-Court  in  hoc  stalu^  the  application  may 

iq)  Anderton,  20  Feb.  1849,  11  D.         (r)  A.  S.  §  20. 
679 ;  Mamoeh,  4  llAroh  1867,  19  D.         {$)  Act,  §  16. 
598.  (0  Act,  §  12. 


■^■■^WHiivivi^i^^^^w^v^svr-nw-^ 


Ch.  II,  S.  HI.]        SPECIAL  FORMS  OF  ACTION.  265 

Oath  on  getting  Decree — Disposition  Omnium  Bonoruan, 

be  renewed  at  any  time.  The  debtor  does  this  by  a  minute, 
which  must  be  intimated  by  posting  prepaid  letters  to  each  cre- 
ditor. The  fact  of  the  dispatch  of  these  letters  must  be  esta- 
blished by  satisfactory  certificates,  and  the  case  cannot  be  taken 
up  till  twenty  days  after  the  date  of  the  dispatch.  Where  the 
original  application  was  to  the  Court  of  Session,  the  debtor  may 
either  renew  it  there,  or  he  may  present  a  new  petition  to  the 
Sheriff.  In  the  latter  event  the  proceedings  are  conducted  as 
if  no  former  application  had  been  made.(u) 

14.  Oath  on  getting  Decree. — On  getting  decree  of  cessio  the 
debtor  is  bound  to  take  an  oath  or  affirmation  that  the  state  of 
affairs  given  up  is  true  to  the  best  of  his  knowlege  and  belief, 
and  that  he  has  no  property  except  what  he  has  made  known 
and  given  over  to  his  creditors.  The  form  of  oath  is  prescribed 
by  the  Act  of  Sederunt,  (v) 

15.  Disposition  omnium  bonorum. — It  is  optional  to  require 
the  debtor  to  execute  a  disposition  omnium  honorum  in  favour 
of  the  trustee  mentioned  in  the  decree  of  cessio ;  and  as  the 
Act  (§  16)  provides  that  the  decree  itself  is  to  operate  as  an 
assignation  of  the  debtor's  moveable  property,  it  is  unnecessary 
to  take  one  unless  the  debtor  has  any  heritable  estate.  Where 
such  a  disposition  is  wanted,  the  better  plan  is  not  to  give  the 
protection  till  it  has  been  signed.  There  is  a  convenience,  where 
this  is  not  done,  in  putting  the  obligation  expressly  in  the  de- 
cree, because  in  that  case,  if  the  debtor  refuse  to  grant  the 
disposition,  the  decree  may  be  extracted  by  the  incarcerating 
creditor,  and  the  debtor  again  imprisoned  under  it,  as  under  a 
decree  ad  factum  proBsta7idum,{w)  The  decree  has  to  be  exe- 
cuted at  the  cost  of  the  creditors. 


(tt)  Act,  §  17;  A.  S.  §  22.  (ir)  Tayhry.Macdonald,2lJin,  1864, 

(o)  App.  p.  cxvi.  16  D.  37S. 
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Section  IV. — Action  op  Constitution. 


Every  action  for  payment  of  debt  is  in  one  sense  an  action 
of  constitution,  but  the  term  is  specially  applied  to  actions 
brought  against  the  representatives  of  deceased  debtors. 

When  the  deceased  debtor  is  represented  by  executors  who 
have  confirmed,  the  action  is  in  the  commcm  form,  and  concludes 
against  the  executors,  as  such,  for  payment  of  the  debt.  The 
conclusion  for  expenses  should,  however,  be  so  worded  as  to  ask 
for  them  in  the  event  only  of  the  claim  being  opposed;  for  it  is 
a  rule  of  Ck>urt  that  a  creditor  is  bound  to  constitute  his  debt 
against  his  debtor's  representatives  at  his  own  expense.  If  the 
action,  however,  be  opposed,  it  is  held  to  be  no  longer  in  the 
position  of  a  mere  constitution,  but  to  become  a  different  kind 
of  process ;  and  in  that  case  the  party  who  is  unsuccessful  is 
liable  in  the  usual  way  in  the  whole  expenses.(fl;) 

Where  the.  persons  entitled  to  the  office  of  executor  to  the 
deceased  debtor  have  not  taken  steps  to  have  themselves  con- 
firmed, the  creditor  cannot  (except  in  two  cases)  bring  his 
action  of  constitution  against  them  without  first  "  charing  "(y) 
them  to  take  up  the  office.  The  excepted  cases  are  where 
those  persons  have  acted  as  executors  without  authority,  or 
where  the  creditor  means  to  be  content  with  what  is  called  a 
decree  co^iUonis  eauaa  ta/ntum^  which  gives  him  right  to  attadi 
the  goods  of  the  deceased  debtor  for  his  debt,  but  imposes  no 
kind  of  obligation  on  the  persons  called  as  defenders.(z)  In 
bringing  the  action,  the  next  of  kin  of  the  deceased,  and  any 
persons  he  may  have  nominated  as  executors  by  will,  are  cited 
as  defenders.  As  in  the  case  of  actions  against  confirmed 
executors,  expenses  should  not  be  asked  unless  the  action  is 
opposed.  If  the  action  have  been  brought  for  the  ordinary 
decree,  the  conclusions  may  be  restricted  to  ask  decree  of  cog- 

(z)  SmUh  V.  Kippenj  19  Julj  1860, 22     proceeds  on  letters  passing  ander  the 
D.  1495.  Signet 

(y)  The  charge  to  confirm  ss  executor         (t )  Forreii  y.  Forreii,  26  Maj  1863, 1 

Macph.  806. 
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nition  only,  but  in  such  a  case  the  defenders  would  be  entitled 
to  the  expense  of  appearing  to  get  this  restriction  made. 
Where,  however,  a  charge  has  been  given,  and  the  persotis  en- 
titled to  be  executors  pay  no  attention  to  it,  either  by  con- 
firming, or  by  renouncing  the  succession,  they  may  be  found 
liable  in  any  expenses  their  negligence  may  occasion. (a) 

Actions  of  constitution  against  the  heir  of  a  deceased 
debtor,  with  the  view  of  afterwards  adjudging  heritage,  are 
competent  in  the  Sheriff-Court* 


Section  V. — Action  of  Count  and  Reckoning. 


The  action  of  Count  and  Beckoning,  which  is  in  an  ordinaiy 
action  commencing  by  summons,  is  an  action  in  which  the 
pursuer  concludes  against  the  defender  for  exhibition  of  all 
accounts  between  them,  and  for  payment  of  the  balance  due  on 
a  settlement  of  those  accounts.  The  action  usually  contains 
an  alternative  conclusion  for  payment  of  a  specified  sum  in  the 
event  of  no  accounting  taking  place;  but  this  conclusion  is 
not  essential,  and  if  it  have  been  omitted  it  may  be  supplied 
on  an  ameudment.(&)  The  use  of  this  conclusion  is  to  enable 
the  pursuer  to  get  a  decree  for  a  definite  sum  in  the  event  of 
the  defender  failing  to  appear,  or  appearing  and  failing  to  ac- 
count. Should  the  accounting  be  gone  into,  the  sum  specified 
does  not  limit  the  pursuer's  claim ;  but  he  gets  whatever  turns 
out  to  be  due,  whether  it  be  less  or  more.(c) 

In  an  action  of  count  and  reckoning  it  seems  necessary, 
where  the  defender  insists  on  it,  to  make  up  and  close  a  record 
before  ordering  production  of  the  accounts.  Should  the  defen- 
der agree  to  produce  them  before  having  a  record,  the  conde- 
scendence and  defences  may  contain  the  pursuer's  objections  to 

*■ 

(a)  Davidton  t.  Clark,  13  Dee.  1867,  expenses  on  amending  must  of  course  be 

6  iUcph.  151.  complied  with. 

(6)  Dobton  T.  Hughson,  17  Feb.  1858,  (<;)  SpoOimoode  y.  Hi^kirk,  17  Nov. 

20  D.  610.     The  usual  conditions  as  to  1858, 16  D.  59. 


268 


HANDBOOK  OF  PRACTICE. 


[Pabt  IU. 


Proceedings  concerning  Ecclesiastical  Buildings  and  Glebes. 

the  accounts  (if  he  has  any)  and  the  defender's  replies  to  those 
objections.  Where  the  record  is  closed  before  the  accounts  are 
lodged,  it  will  in  general  be  necessary  to  allow  objections  and 
answers  to  be  stated  to  the  account  in  a  separate  foim.{d) 


Section  VI. — Action  of  Delivbrt. 


An  action  for  delivery  of  any  article,  brought  by  a  person 
entitled  to  its  possession  against  one  who  has  possession  without 
a  sufficient  title,  may,  according  to  circumstances,  be  either  an 
ordinary  action  commencing  by  summons,  or  a  summaiy  peti- 
tion. If  it  contain  no  conclusions  except  for  delivery  of  the 
article,  and  for  expenses,  it  may  be  brought  in  the  jurisdiction 
of  the  place  where  the  article  is,  as  well  as  in  that  of  the  de- 
fender's domicile. (e)  When  brought,  it  is  conducted  in  com- 
mon form. 


Section  VII. — Proceedings  concerning  Ecclesiastical 

Buildings  and  Glebes. 


1.  Eeelesiattieal   Buildings   and 

Olebes  Act,  1868. 

2.  ffow  Proeeedingt   removed  from 

the  Presbytery, 


8.  Conduct  of  Proceedings  m  Sheriff- 
Court. 
4.  Appeal  to  the  Lord  Ordinary. 


1.  EcclesiaBtioal  Bdldings  and  Olebes  Act  1868. — By  the 
Ecclesiastical  Buildings  and  Glebes  Act  of  1868  certain  pro- 
ceedings which  were  formerly  commenced  and  concluded  in  the 
Presbyteries  of  the  Established  Church  of  Scotland  can  now 
be  removed  from  those  tribunals  to  the  Court  of  the  Sheriff  at 
any  time  that  any  of  the  interested  parties  becomes  dissatisfied 
with  their  determination. 

The  proceedings  in  question  are  those  relating  to  the 
building,  rebuilding,  repairing,  adding  to,  or  making  other  al- 
terations on  churches  or  manses,  or  to  the  designing  or  ex- 


Id)  See  ante,  p.  159,  art.  16. 


(e)  See  ante,  Part  I,  Chap.  IV. 
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cambiog  of  sites  for  those  buildings,  or  of  glebes,  or  of  addi- 
tions to  glebes,  or  of  sites  for  churchyards,  or  additions  to  church- 
yards, and  proceedings  relating  to  the  suitable  maintenance  of 
all  such  subjects,  specially  including  the  building  or  repcdring  of 
churchyard  walls.(5r) 

2.  How  Proceedings  Bemoyed  from  the  Presbytery. — The  pro- 
ceedings are  to  be  begun  before  the  presbytery  in  the  manner 
hitherto  in  use,  but  upon  any  order,  finding,  judgment,  inter- 
locutor or  decree,  being  pronounced  by  the  Presbytery,  with 
which  the  minister  of  the  parish,  or  any  heritor,  shall  be  dis- 
satisfied, he  may  appeal  the  whole  cause  within  twenty  days 
from  the  date  of  the  deliverance. (A) 

The  appeal  is  taken  by  presenting  a  summary  petition  to 
the  Sheriff  of  the  county  in  which  the  parish  is  situated,  praying 
him  to  stay  the  proceedings  before  the  Presbytery  and  to  dis- 
pose of  the  same  himself.  If  the  parish  is  in  more  than  one 
county,  the  petition  may  be  presented  to  and  disposed  of  by  the 
Sheriff  of  either.(t) 

The  petition  is  to  be  intimated,  within  ten  days  of  presen- 
tation, to  the  heritors  and  their  clerk,  to  the  minister  of  the 
parish,  and  to  the  Clerk  of  the  Presbytery,  by  circular,  in  the 
manner  provided  for  in  the  Statute.(A:)  This  intimation  is  to 
be  made  by  the  petitioner's  agent  without  any  special  order, 
but  the  Sheriff  must  satisfy  himself  that  it  has  been  duly  made, 
and  if  he  discover  any  defect  he  must  cause  it  to  be  remedied .(^) 

When  the  appeal  is  duly  made  and  insisted  in,(n)  it  has  the 
effect  of  staying  any  further  progress  before  the  Presbytery, 
and  the  proceedings  must  be  concluded  before  the  Sheriff-Court, 
or  (under  appeal  from  it)  by  the  Lord  Ordinary.    On  the  appeal 

• 

ig)  31  and  82  Vict.  c.  96.  Tertisement  may  be  substituted  for  the 

{h)  Act,  g  8.    All  deliverances  by  the  circulars  to  them. 

Presbytery  not  thus  appealed  from  are  (2)  Act,  §  6. 

final.  (n)  If  the  original  appellant  do  not  in- 

(i)  Act,  g  4.  sist  in  the  appeal,  the  minister,  or  aiiy 

{k)  Act,  §  5.     If  the  heritors  exceed  heritor,  or  the  heritors'  clerk,  or  the  Pres- 

forty,  notice  on  the  charch  door  and  ad-  bytery-clnrk,  may  insist  in  it.     Act  §  2. 
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being  intimated,  the  Fresbyteiy-clerk  will  have  to  transmit  to 
the  Sheriff-clerk  the  previous  proceedings  in  the  same  way  as 
any  other  Court  would  have  to  do  on  an  appeal  being  taken 
from  it.  Of  the  references  to  the  proceedings  contained  in 
minute  books  or  other  books  belonging  to  the  Presbytery,  the 
appellant  will  have  to  produce  certified  copies. 

8.  Oondnct  of  Proceedings  in  Sheiiff-ooort. — The  Sheriff's  first 
duty  in  the  petition  is  to  inquire  into  the  circumstances,  and 
hear  the  parties  or  their  agents.  This  he  is  to  do  without  writ- 
ten pleadings,  unless  he  sees  fit  specially  to  order  them.  He 
is  to  take  a  note  of  the  proceedings,  and  of  any  evidence  which 
may  be  laid  before  him,  and  then  he  is  to  dispose  of  the  peti- 
tion as  shall  be  just.(o)  In  addition  to  the  general  regulations, 
of  which  the  substance  has  here  been  given,  the  Act  contains 
special  regulations  as  to  how  the  inquiry  is  to  be  made  in  each 
of  the  several  kinds  of  proceeding  with  which  the  Act  deals, 
but  these  it  would  be  needless  to  repeat  here.  The  Sheriff  may 
dispose  of  all  questions  of  expenses.(p) 

4.  Appeal  to  the  Lord  Ordinaiy.^-All  deliverances  by  the 
Sheriff  are  final  and  conclusive,  and  not  subject  to  review,  un- 
less an  appeal  shall  be  taken  to  the  Lord  Ordinaiy.  This  appeal 
may  either  be  written  on  the  end  or  margin  of  the  deliverance, 
or  be  contained  in  a  separate  note,  duly  signed  by  the  appellant 
or  his  agent,  and  dated.(g)  It  must  be  taken  within  twenty 
days  of  the  date  of  the  deliverance(r) ;  and  within  two  days  of 
the  appeal  being  taken  the  Sheriff-clerk  must  give  notice  to  the 
respondent.(«)  The  effect  of  an  appeal  is  to  transfer  the  whole 
cause  to  the  Lord  Ordinary,  and  to  give  him  the  full  powers 
which  the  Sheriff  could  have  exercised,  in  so  far  as  those  are 
not  limited  by  deliverances  which  have  become  final.     Counter 


(o)  Act,  §  8.  (r)  Act,  §  17.     Dnring  this  time  ex- 

ip)  Act,  §  15.  tract  is  incompetent. 

(q)  Act,  §  16.  ($)  Act,  i  19. 
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appeals  are  tmnecessary,  and  any  party  interested  may  insist  in 
an  appeal  if  the  original  appellant  withdraw.(<) 


Section  VIII. — Procekdinqs  with  reference  to  Entailed 

Estates. 


1.  What  Proceedings  Competent, 

2.  Constituting  Improvements. 

3.  Greeting  Mansion-Bouses. 

4.  Exchange  of  Entailed  Lands. 
6.  Feuing  Entailed  Estates, 

6.  Conditions  on  which  Feuing,  j*c., 
competent. 


7.  What  Lands  may  be  Feued,  ^c. 

8.  How  authority  to  Feu,  j:c.,  ob- 

tained. 

9.  Appeal  from  Sheriff's  decree. 

10.  Charters^  j'c,  to  he  recorded. 

11.  Feuing    Sites    of   Churches, 

Schools,  S^e. 


1.  What  Proceedings  Competent. — Several  proceedings  with 
reference  to  entailed  properties  are  competent  in  the  Sheriff- 
Court.  Under  the  Montgomery  Act  {u)  proceedings  for  consti- 
tuting the  costs  of  improvements  as  charges  against  the  estate, 
and  for  exchanging  limited  quantities  of  land  with  neighhour- 
ing  proprietors,  are  competent  before  the  Sheriff;  and  in  the 
Entail  Amendment  Act  of  1868,(t;)  provisions  of  a  very  im- 
portant kind  are  contained,  giving  power,  with  the  Sheriff's 
authority,  to  feu, grant  leases,  or  dispone  on  payment  of  aground 
annual. 

2.  Oonstitatmg  Lnpiovements. — The  Montgomery  Act  pro- 
vides that  the  proprietor  of  an  entailed  estate  who  lays  out 
money  (not  exceeding  four  years'  free  rent,  as  the  estate  shall 
stand  at  the  date  of  his  death)  in  inclosing,  planting,  or  drain- 
ing, or  in  erecting  farm-houses,  or  office8,(a;)  for  the  improve- 
ment of  the  estate,  is  a  creditor  of  the  succeeding  heirs  for  three- 
fourths  of  the  sum  laid  out.     The  proprietor  beginning  to 


(0  Act,  §§  18  and  20. 

(tt)  10  Gteo.  m,  c.  61  (1770).  The 
Act  is  not  applicable  to  entails  granted 
after  Ist  August  1848,  unless  speciallj 
declared  to  be  so ;  16  and  17  Vict.  c.  94. 

(r)  81  and  32  Vict.  c.  84. 


(x)  Cottages  for  labourers  and  others 
(23  and  24  Vict.  c.  95 ;  and  31  and 
82  Vict.  c.  84,  §  12),  and  private  roads 
(11  and  12  Vict.  c.  36,  §  20,)  are  now  in- 
cluded. 
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improve  must  give  three  months'  notice  to  the  next  heir,  speci- 
fying the  improvement  intended,  and  must  lodge  a  copy  of  this 
notice  with  the  Sherifif-clerk  of  the  county  where  the  lands 
are.  During  the  progress  of  the  works  he  must  annually  lodge 
with  the  Sheriff-clerk  an  account  of  the  money  expended,  to- 
gether with  the  relative  vouchers.  On  the  completion  of  the 
improvements  the  proprietor  may  bring  a  process  before  the 
Sherifif  to  ascertain  the  amount  of  the  sums  so  expended.  This 
action  is  brought  before  the  Sheriff  of  the  county  in  which  the 
improved  lands  lie,  and  is  directed  against  the  next  heir  of  en- 
tail. The  proprietor  produces  proper  evidence  of  the  amount 
laid  out,  and  the  next  heir,  or  any  other  heir  who  chooses  to 
appear,  may  produce  proper  evidence  to  set  aside  or  diminish 
the  claim.  The  Sheriff  pronounces  a  decree  for  such  part  ot 
the  sum  as,  under  the  Montgomery  Act,  forms  a  competent 
charge  against  the  succeeding  heirs.  Unless  appealed  from 
within  six  months  to  the  Court  of  Session,  the  decree  is  final:(y) 
The  Montgomery  Act  provides  for  the  executors  or  assignees 
of  the  improving  proprietor  making  good  the  decree  against  the 
succeeding  heirs;  and  in  the  Eutherfurd  Act  there  is  a  provi- 
sion authorising  the  improving  proprietor  to  grant  bonds  of 
annualrent  for  the  amount.(z) 

3.  Ereotmg  Hansion-HonseB. — The  Montgomery  Act  contains 
provisions,  similar  to  those  just  noticed,  providing  for  the  erec- 
tion and  repair  of  mansion-houses  and  relative  offices  on  en- 
tailed estates,  and  for  the  ascertainment  of  their  cost  by  the 
Sheriff.(a) 

4.  Exchange  of  Entailed  Lands. — The  proprietors  of  entailed 
estates  may  make  exchanges  of  small  parcels  of  their  lands  with 


{y)  10  Geo.  Ill,  c.  51,  §§  9  to  25.  those  who  cannot  get  their  improvements 

Duncan's  Manual  of   Summary  Entail  constituted  in  the  Sheriff-court,  by  reason 

Procedure,  cap.  xiii.  of  having  failed  to  comply  with  the 

(s)  11  and  12  Vict.  c.  36.    This  Act  terms  of  the  Montgomery  Act 

also  contains  provisions  for  the  benefit  of  (a)  10  Qeo.  Ill,  c  51,  S§  27  to  81. 
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the  neighbounDg  proprietois.  The  quantity  must  not  exceed 
300  acres  of  land,  lying  together  in  one  place  or  plot;(&)  and 
an  equivalent  in  land  contiguous  to  the  entailed  estate  must  be 
received  in  exchange.  The  value  of  the  land  is  ascertained  on 
the  proprietor  of  the  entailed  estate  presenting  an  application 
for  that  purpose  to  the  Sheriff  of  the  county  where  the  estate 
is  situated.  On  this  application,  the  Sheriff  appoints  two  or 
more  skilled  persons  to  inspect  the  lands  and  settle  the  marches 
thereof,  and  to  report,  upon  oath,  whether  the  exchange  will  be 
just  and  equal.  On  their  reporting  that  it  is,  the  Sheriff  autho- 
rises the  exchange  to  be  made ;  and  on  the  same  being  executed 
and  recorded  in  the  Sheriff-Court  Books  within  three  months  of 
the  execution,  the  land  added  to  the  entailed  estate  becomes 
subject  to  the  entail,  and  the  land  given  off  free  from  the 
entail.(c) 

5.  Feuing  Entailed  Estates. — The  Entail  Amendment  Act  of 
1868  gives  power  to  heirs  of  entail  in  possession  to  grant  build- 
ing leases,  or  feus,  or  dispositions  under  reservation  of  a 
Iground-annual,  of  certain  parts  of  the  entailed  estates.  The 
power  maybe  exercised  notwithstanding  any  prohibitions  or 
limitations  in  the  deed  of  entail,  or  in  any  Act  of  Parliament. 

6.  OonditionB  on  which  Feuing,  &c.,  competent. — Leases  under 
the  Act  must  not  exceed  ninety-nine  years  in  duration,  and, 
where  feus  are  granted,  it  is  provided  that  the  entry  of  heirs 
and  singular  successors  is  to  be  taxed  at  a  nominal  sum  of  one 
penny.  It  is  only  when  the  estate  is  held  by  burgage  tenure 
that  dispositions  on  payment  of  a  ground-annual  are  competent. 
The  annual  payment  in  every  case  must  be  fair  and  adequate, 
and  no  grassum,  fine,  or  consideration  of  any  kind,  except  the 
annual  payments,  must  be  taken.  The  contract  (whether 
feu-charter,  lease,  or  disposition)  must  contain  such  conditions 
as  the  Sheriff  thinks  essential  for  securing  the  annual  payment, 
and  a  condition  that  buildings  of  the  annual  value  of  at  least 


(h)  31  and  32  Vict  c.  S4,  §  14.  («)  10  Q«o.  HI,  c.  51,  §§  82  and  33. 

8 
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I  * ^ 

double  the  annual  payment  be  erected  within  five  years  of  the 
date,  and  thereafter  kept  in  good,  tenantable,  and  sufficient 
repair.  The  contract  must  also  contain  any  other  conditions 
to  which  the  Sheriff  may  see  fit  to  subject  it.  The  Act  de- 
clares that  if  any  fine  be  taken,  or  that  if  buildings  be  not 
erected  and  kept  in  repair  as  required,  the  contract  shall  be 
null  and  void.((f) 

7.  What  lands  may  be  Fened,  &g. — The  lands  thus  to  be 
leased,  feued,  or  disponed,  may  consist  of  any  part  of  the  en- 
tailed estate,  excepting  the  garden,  orchards,  policies,  or  en- 
closures adjacent  to  or  in  connection  with  the  manor  place,  in 
so  far  as  such  garden,  orchards,  policies,  or  enclosures  are 
necessary  to  the  amenity  of  the  manor  place.  Minerals,  and 
the  right'  of  working  the  same,  are  specially  reserved  from  the 
power  to  feu  or  dispone ;  and  under  the  leases  the  law  would 
reserve  them. 

8.  How  anthoiity  to  Fen,  &c.,  obtamed. — The  authority  to 
feu,  lease,  or  dispone,  in  this  way,  is  obtained  by  the  heir  in 
possession  on  presenting  an  application  to  the  Sheriff  of  the 
county  within  which  the  entailed  estate,  or  the  part  proposed 
to  be  dealt  with,  is  situated.  No  form  for  this  petition  is  pre- 
scribed, but  it  will  naturally  refer  to  the  Act,  and  then  set 
forth  the  lands  that  are  proposed  to  be  dealt  with,  the  petition- 
er's title  to  them,  the  name  and  designation  of  the  next  heir, 
the  condition^  on  which  it  is  proposed  to  feu,  lease,  or  dispone, 
and  the  annual  payment  that  it  is  proposed  to  exact.  The 
prayer  may  be  for  an  order  to  intimate  to  the  next  heir  for  a 
remit  to  persons  of  skill  (whose  names  should  not  be  suggested) 
to  examine  and  report,  and  then  for  authority  to  feu,  lease,  or 
dispone  (taking  the  words  from  the  Act,  and  using  one  or  more 
of  the  alternatives  as  desired)  the  specified  lands  on  the 
conditions  set  forth.  Notice  of  this  application  must  be  given 
to  the  next  heir  of  entail  in  such  manner  as  the  Sheriff  shall 

(d)  31  and  32  Vict.  c.  84,  }}  S,  4,  ^d  5  (App.  cxix). 
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deem  proper.  If  the  next  heir  be  under  age,  or  subject  to  any 
legal  incapacity,  the  Sheriff  ia  to  appoint  a  tutor  or  curator  ad 
litem  to  attend  to  his  interests.  The  next  step  is  to  remit  to 
one  or  more  skilled  persons  to  inquire  and  report  (1)  as  to  the 
value  of  the  lands  proposed  to  be  dealt  with ;  and  (2)  whether, 
from  their  position  or  otherwise,  they  may  or  ought  to  be  so  dealt 
with  in  terms  of  the  Act,  either  in  whole  or  in  lots.  On  the 
skilled  persons  reporting  that  the  annual  payment  proposed  is  in 
their  opinion,  having  regard  to  all  the  circumstances,  fair  and 
adequate,  and  that  the  lands  may  from  their  position  be  dealt 
with,  in  terms  of  the  Act,  either  in  whole  or  in  lots,  the  Sheriff, 
on  consideration  of  the  whole  circumstances,  may  grant  the  re- 
quired authority.  The  Sheriff's  deliverance  will  authorise  the 
heir  in  possession,  or  his  successors  in  the  entailed  estate,  at 
any  time  within  ten  years  from  its  date,  to  feu,  lease,  or  dis- 
pone the  land  in  one  or  more  lots,  at  such  rate  of  annual  pay- 
ment as  he  can  obtain,  not  being  less  than  the  rate  fixed  by  the 
reporters.  The  deliverance  must  specially  subject  the  right  to 
feu,  lease,  or  dispone,  to  the  conditions  which  the  Sheriff  thinks 
essential  for  securing  the  annual  payment ;  and  should  he  see 
fit  to  subject  it  to  other  conditions,  the  deliverance  must  set 
them  forth.  The  condition,  that  entries  are  to  be  taxed  at  one 
penny,  requires  also  to  be  inserted;  and  the  deliverance  will 
conclude  by  giving  authority  to  grant  all  the  necessary  feu 
charters,  leases,  or  dispositions. 

9.  Appeal  from  Sheriff's  decree. — The  decree  of  the  Sheriff  is 
not  liable  to  review  except  by  note  of  appeal  to  be  presented 
to  the  Court  of  Session  in  one  or  other  of  the  Divisions  thereof, 
to  be  disposed  of  there  as  a  summary  cause.  This  note  of  ap- 
peal must  be  lodged  with  the  clerk  of  the  Division,  and  written 
notice  of  it  must  be  given  to  the  opposite  party,  or  his  known 
agent,  or  lodged  with  the  Sheriff-clerk,  within  six  months  of  the 
date  of  the  decree,  otherwise  the  decree  will  be  final  and  con- 
clusive. In  the  event  of  an  appeal,  the  judgment  of  the  Court 
of  Session  is  final  and  conclusive. 

s2 
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10.  Ohartan,  &c.,  to  be  recorded. — The  fen-charter,  lease,  or 
disposition,  on  being  executed,  must  be  recorded  in  the  Begister 
of  Sasines,  and  from  that  date  will  be  effectual  to  all  intents 
and  purposes,  taking  the  lands  conveyed  (so  long  as  it  remains 
in  force)  out  of  the  entail,  and  (in  lieu  thereof)  leaving  under  the 
entail  the  superiority  of  the  lands,  and  the  annual  payment. 

11.  Feuing  Sites  of  Ohuzches,  BohoolB,  &c. — The  powers  to 
feu,  lease  or  dispone  contained  in  the  Entail  Amendment  Act 
of  1868,  not  being  hampered  with  any  conditions  as  to  the 
purposes  for  which  the  buildings  to  be  erected  are  intended, 
will  probably  supersede  any  statutes  giving  powers  to  feu  for 
special  purposes,  although  there  are  also  some  of  these  statutes 
which  allow  of  proceedingl^  in  the  Sheriff-Court.  For  example, 
the  Act  3  &  4  Vict.,  c.  48,  §  1,  provides  for  feuing  or  leasing 
lands,  with  the  authority  of  the  Sheriff,  for  places  of  public 
Christian  worship,  schools,  burying-grounds,  play-grounds,  and 
dwelling-houses  and  gardens  for  ministers  and  schoolmasters, 
but  as  the  proceedings  are  more  complicated  than  under  the 
Entail  Amendment  Act  of  1868,  and  the  powers  less  extensive, 
no  advantage  could  well  be  got  by  going  back  to  it. 


Section  IX. — Action  op  Exhibition. 


The  action  of  exhibition  is  the  special  name  given  to  the 
action  of  delivery,  when  what  is  wanted  to  be  delivered  up  is  a 
deed  or  other  writing.  It  is  conducted  in  all  respects  like  an 
ordinary  action  of  delivery.  Sometimes  a  special  form  of  it  is 
used,  when  the  delivery  is  wanted,  in  the  first  place  at  all 
events,  only  for  the  purpose  of  examining  the  writs ;  as  when 
an  heir  wants  to  inspect  the  writings  belonging  to  his  ancestor, 
with  the  view  of  seeing  whether  he  should  take  up  the  succes- 
tiioii.  The  action  is  competent  in  the  Sheriff-Court  though  the 
deed  relate  to  an  heritable  right,  provided  that  the  action  itself 
raise  no  question  of  heritable  title.(e) 

(e)  Bwnet  v.  Morrow^  19  ICarch  1864,  2  Macph.  929. 
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Section  X. — AcmoN  for  Forfeiture  of  Feu-Rights. 


Where  the  feu-duty  for  subjects  which  do  not  exceed  £25 
in  annual  value  has  run  in  arrear  for  two  years,  the  Sheriff  has 
power,  on  the  application  of  the  superior,  to  remove  the  vassal 
from  the  possession.  The  superior  raises  an  action  in  ordinary 
form,  setting  forth  that  the  subjects  are  of  the  value  which 
makes  the  action  competent,  and  that  the  feu-duty  has  run  in 
arrear  for  two  years,  and  concluding  that  the  vassal  be  removed 
from  his  possession,  and  that  warrant  to  that  effect  be  granted. 
The  action  proceeds  in  the  ordinary  form.  When  the  defender 
fails  to  appear  decree  is  pronounced.  If  he  does  appear,  a  re- 
cord is  made  up ;  and  then,  upon  such  evidence  as  the  Sheriff 
may  require  as  to  the  value  of  the  subjects,  and  as  to  the  feu- 
duty  being  in  arrear,  decree  may  be  given.  Where  the  defender 
objects  to  the  pursuer's  title,  the  Sheriff  cannot  entertain  the 
objection,  unless  it  be  such  that  its  grounds  are  instantly  verified 
by  the  superior's  titles.  If  the  objection  be  not  of  this  kind, 
it  is  to  be  disregarded  in  the  Sheriff-Court  and  made  good  in 
an  action  of  declarator  in  the  Court  of  Session,  which  the  de- 
fender is  at  liberty  to  bring  at  any  time  within  a  year  from  the 
date  of  removal. 

When  decree  of  removal  is  pronounced,  it  must  be  executed 
at  the  first  term  of  Whitsunday  or  Martinmas  which  occurs 
four  months  after  it  has  been  issued  by  the  Sheriff.(^)  It  is  de- 
clared to  have  the  effect  of  the  old  decree  ob  rum  solutum  canonem, 
and  the  vassal  can  purge  the  irritancy  (by  paying  the  arrears 
and  expenses)  at  any  time  before  the  execution  of  the  war- 
rant.(^) 


(9)  Whether  this  means  from  the  date         (7i)  16  and  17  Vict.  c.  80,  §  82  (App. 
of  the  decree  or  from  the  date  of  the  #z-     Ixzxiv). 
tract  b  not  dear. 
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Section  XI. — Interdicts. 


1 .  Nature  of  Remedy. 

2.  Form  of  Application, 
S.  Interim  Interdict, 

4.  Caveat  againat  Interim  Interdict, 


6.  Proceedings  in  Interdict  Proeeea, 

6.  Competency  of  applying  to  Two 

Courts, 

7.  Breach  of  Interdict, 


1.  Vature  of  Semedy. — ^In  the  process  of  interdict  a  Court 
ij^  asked  to  prohibit  a  person  from  doing,  or  continuing  to  do 
some  particular  act.  The  Act  complained  of  must  be  illegal  or 
wrongful,  and  the  complainer  must  have  a  title  and  interest  to 
object  to  it ;  but  beyond  these  requisites  there  is  scarcely  a 
limit  to  the  kind  of  act  against  which  interdict  may  be  granted. 
The  act  must  be  one  of  which  the  pursuer  has  reasonable 
ground  to  suspect  or  fear  the  committal  ;(f)  and  there  must  be 
proof  of  wrong  done,  or  intended,  before  permanent  interdict 
will  be  granted  \Qc)  although  an  interim  interdict  may  be  more 
easily  given.  As  the  remedy  is  one  which  consists  in  prohibiting, 
it  is  evidently  inappropriate  where  the  legal  act  complained  of 
is  completed,  and  is  not  of  a  kind  which  admits  of  repetition. 
For  instance,  it  is  too  late  to  ask  for  interdict  against  building 
on  a  piece  of  ground  after  the  house  has  been  half  built.(Z)  In 
such  cases  there  is  always  a  remedy  by  declarator,  or  removing, 
or  ejection,  or  petition  for  a  re-delivery,  as  the  case  may  be,  but 
it  is  evidently  absurd  to  ask  a  Court  to  prohibit  what  has  hap- 
pened. 


2.  Form  of  Application. — The  process  of  interdict  is  a  sum- 
mary process  commencing  by  petition.  The  grounds  on  which 
the  interdict  is  asked  are  set  forth  on  principles  the  same  as 
those  on  which  the  grounds  of  action  are  stated  in  the  sum- 
mons. The  remedy  craved  is  specified  in  the  prayer ;  and  the 
act  or  acts  which  the  Court  is  asked  to  prohibit  must  be  set 


(0  Monereiffy,  Amottf  13  Feb.  1828, 

6  S.  530;  Weir  y.  Oknny,  7  April  1834, 

7  W.  And  S.  244. 

(k)  King  y.  HamiUm,  17  Ju.  1844,  6 
D.  399. 


(2)  Loweon  y.  Cramondj  16  Noy.  1864, 
3  Uacph.  53 ;  see  also  Glen  y.  Caledo- 
nian Baiheay,  23  May  1868,  6  Maq>h. 
797. 
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forth  distinctly.  This  is  essential,  for  the  party  involved  must 
be  put  in  a  position  to  be  able  to  know  what  he  may  do  without 
fear  of  contravening  the  order,  and  what  acts  will  bring  him 
under  the  penalties  of  breach  of  interdict. (m)  The  petition  al- 
ways concludes  specially  for  interim  interdict,  though  it  would 
seem  competent  to  give  it  without  a  special  prayer  for  it.(n) 
The  petition  may  contain  a  conclusion  for  damages. (o) 

It  is  not  usual,  though  it  is  difficult  to  see  why  it  should 
not  be  competent,  to  bring  a  summons  with  no  conclusion  ex- 
cept one  for  interdict ;  but  in  actions  with  other  conclusions, 
one  for  interdict  is  frequently  introduced. 

On  the  petition  being  presented,  an  order  for  service  is  pro- 
nounced. This  directs  a  copy  to  be  served  on  the  defender, 
and  allows  him  a  certain  number  of  days  to  enter  appearance. 
This  order  may  also  dispose  of  the  question  of  interim  interdict. 

8.  Interim  InteTdiot. — The  use  of  interim  interdict  is  to  pre- 
serve matters  intcu^t  until  the  rights  of  the  parties  are  ckter- 
mined.  It  is  often  granted  till  parties  are  heard,  on  considera- 
tion merely  of  the  statements  in  the  petition,  as  it  is  sometimes 
necessary  to  act  on  the  moment ;  but  it  should  not  be  granted 
without  due  regard  to  the  consequences  both  of  granting  and 
of  refusing.  Sometimes  it  is  not  granted  except  on  caution 
for  damages ;  and  sometimes  it  is  refused  if  caution  be  found 
by  the  opposite  party.(j?)  When  granted  before  the  defender 
has  appeared,  he  can,  on  entering  appearance,  move  to  have  it 
recalled ;  and,  indeed,  unless  the  interlocutor  be  specially 
worded,  it  is  liable  to  recall  at  any  moment. 

If  the  Sheriflf-Substitute  grants,  or  refuses  to  grant,  interim 
interdict,  the  interlocutor  mtiy  be  reviewed  by  the  principal  She- 


Cm)  CaOeart  v.  8lan,  22  Not.  1864,  3  29  Nov.  1831, 10  S.  12,  where  interdict 

Hacph.  76.  was  granted  on  the  pursuer  finding  can- 

(n)  A.  S.  10  July  1839,  {  137  (App.  tion ;  and  JohwsUm  v.  Dumfries  Road 

Ixiv).  Tr»,,  19  July  1867,  6  Macph.  1127, 

(o)  Ih.  i  138.  where  it  was  refused  on  the  defender 

(p)  This  is  matter  of  common  prac-  finding  it. 
tice.  See,  inter  aUa,  Curiu  v.  8andi«on, 
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nS.(q)  When  interim  interdict,  granted  by  the  Sheriff-Substi- 
tute, has  been  recalled  by  him,  an  appeal  against  the  interlo- 
cutor recalling  has  not  the  effect  of  continuing  the  interdict, 
for  the  process  is  in  the  same  position  as  if  interim  interdict 
had  never  been  granted.(r) 

Under  the  old  forms,  though  a  process  fell  asleep,  an  in- 
terim interdict  remained  effectual  ;(<)  but  under  the  new  forms, 
if  a  process  stood  dismissed  under  the  Act  of  1853  for  failure 
to  take  proceedings,  an  interim  interdict  granted  would  be  held 
to  fall  with  the  action. 

4.  Oayeat  against  Interim  Interdict. — ^When  a  party  has 
reason  to  fear  thai  another  is  to  apply  for  interdict  against  him, 
he  can  enter  (with  the  Sheriff-clerk)  a  "  caveat,"  and  this  will 
ensure  him  notice  of  the  presentation  of  the  petition,  and  an 
opportunity  of  being  heard,  before  interim  interdict  is  granted. 
He  must  be  prepared,  however,  to  discuss  the  question  imme- 
diately on  receiving  the  notice,  because  he  is  not  entitled  to 
time. 

6.  Proceedings  in  Interdict  Frocess. — Except  as  regards  the 
matter  of  interim  interdict,  the  process  of  interdict  is  conducted 
in  the  ordinary  style  of  a  process  commencing  by  petition. 

6.  Competency  of  applying  to  Two  Courts. — ^It  has  happened 
that  parties  have  presented  petitions  for  interdict  both  to  the 
Court  of  Session  and  to  the  Judge  Ordinary ;  but  in  such  an 
event  there  can  be  little  doubt  that  the  second  application  is 
incompetent — if  both  are  not — for  there  is  no  authority  for 
holding  that  the  ordinary  rules  as  to  lis  alibi  pendens  do  not 
apply  to  interdict  as  well  as  to  other  processes.  In  a  case 
where  interim  interdict  was  refused  in  the  Sheriff-Court,  and 

iq)  Arg^  t.  M'ArOtwr,  28  June  1861,         («)  Hamilton  y.  AUan  (Court  of  Set- 
98  D.  1286.  sion  case),  16  Feb.  1861,  28  D.  689. 

(r)  Laird  v.  Miln,  16  Nov.  1838,  12 
B.  M. 
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the  pursuer  (without  abandoning  the  proceedings  there)  brought 
a  process  of  interdict  in  the  Court  of  Session,  Lords  Deas  and 
Ardmilleoi  thought  it  incompetent ;  and  though  the  other  two 
Judges  of  the  First  Division  decided  the  case  on  the  relevancy, 
they  suggested  no  opposite  opinion  on  this  point.(e) 

7.  Breaoh  of  Interdiot. — The  remedy  given  by  an  interdict 
being  a  negative  one,  the  holder  of  the  decree  cannot  enforce 
it— except  as  to  the  expenses — by  imprisonment,  as  if  it  were 
a  decree  ad  factum  proestandum.  If  the  defender  transgress  the 
order,  the  pursuer's  remedy  is  to  prosecute  for  breach  of  inter- 
dict. This  is  done  by  a  summary  petition,  in  which  the  pur- 
suer can  conclude  to  have  matters  restored  as  they  were, — to 
have  the  defender  found  liable  in  damages, — to  have  him  made  to 
find  caution  not  to  repeat  the  oflfence,(M)— to  have  him  fined  for 
contempt  of  Court, — and  imprisoned  if  he  fail  to  pay  the  fine, 
— and  to  have  him  found  liable  in  expenses.  If  the  petition 
contains  a  prayer  for  fine  or  imprisonment,  it  comes  to  have 
somewhat  of  the  character  of  a  criminal  prosecution  ;  the  con- 
currence of  the  procurator-fiscal  is  required  ;(v)  and  it  seems 
that  the  defender  must  be  present  at  the  time  of  pronouncing 
sentence.(a:)  The  defender  may,  however,  be  judicially  exa- 
mined,(^)  though  it  would  be  unsafe  to  examine  him  as  a  wit- 
ne8S.(2)  The  pursuer  must  prove  the  breach  of  the  interdict ; 
and,  as  the  consequences  are  serious,  great  exactness  is  required, 
the  interdict  being  strictly  construed.  An  interdict  against 
drawing  boats  upon  an  island  was  not  held  to  be  infringed  by 
the  defender  drawing  his  boat  till  it  grounded  in  the  shallow 


(0  See  Caiheari  ▼.  SloUt  aupra,  note  The  defender  is  not  required  where  he 

(m).  is  merely  found  liable  in  expenses. 

(u)  See  Gray  y  Peirie,  17  Feb.  1848,  (y)  Madeay  ▼.  J2om,  23  Sept.  1853,  1 
10  D.  718,  for  an  example  of  caution  be-  Irv.  288.  The  case  of  Duncan  y.  Nam- 
ing ordered.  aay,  15  April  1858, 1  Irv.  208,  proceeded 

( o)  Northumberland  y.  Harri$,  23  Feb.  on  specialties. 

1832, 10  S.  366.  (t)  Compare  Dickson  on  Eyidenoe,  § 

(x)  See  authorities  cited  in  Anderton  1707. 
y.  Connacher,  20  Dec.  1850, 13  D.  405. 
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water  on  the  8hore.(a)  The  penalty  in  a  breach  of  interdict  is 
in  the  discretion  of  the  Court,  and  the  fine  varies,  according  to 
the  circumstances,  from  a  nominal  fine  to  one  of  large  amount.(6) 
It  is  made  payable  to  the  public  prosecutor,  and  he  may  recover 
it  by  the  method  in  use  for  civil  decrees  ;(c)  or,  if  the  sentence 
contain  authority  to  that  effect,  may  imprison  the  defender,  for 
the  time  specified,  in  case  of  non-payment. 


Section  XII. — Lawburrows. 


Lawburrows  is  an  old  form  of  process,  still  in  use,  by  which 
a  person  who  dreads  bodily  harm  from  another  ol^iges  the  other 
to  find  caution  not  to  trouble  him. 

The  mode  of  application  is  by  a  petition  setting  forth  (in 
substance)  the  fee^  which  the  applicant  entertains,  and  con- 
cluding that  the  defender  be  bound  to  find  caution  for  a  specified 
sum  not  to  molest  the  pursuer,  and  that,  if  he  fail  to  find  caution, 
he  be  put  in  prison.  The  sum  for  which  caution  has  to  be 
found  is  specified  in  one(c2)  of  the  many  old  statutes  authorising 
the  process,  for  different  classes  of  persons ;  but  as  the  penalties 
fixed  are  now  inadequate,  the  Sheriff  exercises  the  power,  on  ap- 
plication, of  making  the  penedty  larger.  After  presenting  the 
petition  the  applicant  appears  before  the  Sheriff  and  swears  to  its 
truth.  Upon  this,  in  the  ordineory  case,  the  order  to  find  caution 
is  at  once  issued ;  but  in  cases  between  husband  and  wife,(e) 
or  parent  and  child,(^)  the  applicant  must  bring  some  evidence 


(a)  Menxiea  y.  Maedonald,  13  Feb. 
1864,  2  llacpb.  652. 

(b)  Caledonian  Raikcaiy  ▼.  UanuUon, 
Z  Aag.  1850,  7  BeU's  Ap.  Ca.  272. 

{e)  Beattie  v.  Rodger,  14  Not.  1835, 
14  S.  6. 

{d)  1593,  c.  170.  For  an  earl  or  lord 
the  penalty  is  £2000  Scots ;  for  a  great 
baron,  £1000  Boots;  for  a  freeholder, 
1000  merks;  for  a  feuar,  500  merles;  for 
a  yeoman,  100  merks ;  for  a  landless  gen- 


tleman, 200  merks;  for  every  person 
summoned  to  an  assize,  100  merks.  The 
other  statutes  will  be  found  in  the  Soots 
Acts,  voce  "  Lawburrows." 

{e)  ThotMon,  7  Bfarch  1815,  F.C.; 
Colder,  24  Feb.  1841,  3  D.  615. 

(p)  Taylor,  25  June  1829,  7  S.  794. 
The  farther  evidenoe  in  these  oases  seems 
to  have  been  produced  in  the  form  of 
precognitions  taken  before  a  magistrate. 


Ch.  II,  S.  XII.]       SPECIAL  FORMS  OF  ACTION.  283 


Lawburrows. 


that  he  has  cause  to  dread  bodily  harm.  The  order  fixes  the 
amount  of  caution  to  be  found,  and  allows  a  certain  short  time 
for  the  defender  to  find  it.  The  service  of  this  notice  by  an 
officer  of  Court  is  the  first  which  the  defender  usually  knows 
of  the  proceeding.  If  he  fail  to  find  caution  within  the  period 
allowed,  he  can  be  imprisoned  under  the  warrant  until  he  does 
find  it.  The  debt  being  a  civil  one,  the  pursuer  would  pro- 
bably have  to  aliment  the  prisoner  while  in  prison. 

If  the  warrant  has  been  improperly  obtained,  the  defender 
must  apply  to  the  Court  of  Session  for  redress,  and  this  he  does 
by  presenting  a  note  of  suspension  if  he  has  not  been  imprisoned, 
and  one  of  suspension  and  liberation  if  he  is  in  prison. (A)  This 
note  may  be  passed  (so  as  to  try  the  question)  on  such  caution 
as  the  Court  think  fit,  there  being  no  rule  on  the  subject. 
Where  the  defender  offers  to  prove  that  the  application  was 
meule  maliciously  and  without  probable  cause,  the  Court  may 
dispense  with  any  caution.(t)  What  it  is  necessary  to  show, 
before  the  warrant  will  be  quashed,  appears  to  be  a  good  deal. 
In  the  most  recent  case  in  the  Court  of  Session  it  was  held  by 
the  Lord  Ordinary,  and  acquiesced  in,  that  the  warrant  could 
not  be  set  aside  unless  the  defender  proved  that  the  application 
was  made  both  maliciously  and  without  any  probable  cause. (A;) 
This  makes  the  power  of  setting  aside  the  warrant  almost  use- 
less, because  malice  is  very  difficult  to  prove,  and  it  may  be 
doubted  whether  the  decision  did  not  proceed  on  stricter  views 
than  the  policy  of  the  various  statutes  required.  Under  the 
statutes  it  is,  doubtless,  imperative  to  issue  the  warrant  in  the 
ordinary  case  upon  the  oath,  and  it  is  almost  essential  to  do  so 
if  the  statutes  are  to  be  carried  out,  because,  if  time  were 
given,  the  evil  to  be  prevented  might  be  done ;  but  it  does  not 
follow  that  after  caution  has  been  found,  and  inquiry  can  calmly 
be  made,  the  obligation  to  find  caution  should  be  continued  in 


(h)  Smith  ▼.  Baird,  26  Jan.  1799,  M.         (k)  RandaU  ▼.   JohntUm,  28  Jane 
S04d.  1868,  40  Jurist,  654. 

(0  Gadoia  y.  Baird,  Jane  1856,  28 
Jorut,  682. 
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perpetuity,  though  it  he  shown  that  the  alarm  was  groundless. 
When  it  is  proved  that  the  warrant  is  illegally  taken  out,  the 
pursuer  is  liable  in  damages. 


Section  XIII. — Proceedings  under  Lunacy  Acts. 


Under  the  Lunacy  Acts  the  Sheriff  grants  the  warrants  ne- 
cessary for  the  commitment  of  lunatics  to  asylums,  but  those 
proceedings  are  entirely  statutory,  and  it  would  be  a  mere  repe- 
tition to  give  here  more  than  a  reference  to  the  statutes  20  and 
21  Vict.  c.  71,  and  29  and  30  Vict.  c.  51,  under  which  they 
are  chiefly  regulated.  The  forms  of  application,  which  give 
every  necessary  information,  are  printed  by  the  Lunacy  Board, 
and  can  in  general  be  obtained  from  any  of  the  Inspectors  of 
the  Poor. 


Section  XIV. — Regulation  op  March  Fences. 


The  regulation  of  march  fences  belongs  to  the  Judge  Ordi- 
nary. If  there  be  no  fence  between  conterminous  proprietors, 
the  Sheriff  may,  on  the  application  of  either  of  them,  appoint 
a  suitable  fence  to  be  erected  at  their  joint  expense ;  and  if  the 
old  boundaiy  be  irregular,  the  Sheriff  has  power  to  straighten 
the  march  by  taking,  as  far  as  may  be,  equal  portions  from  each 
property  and  adding  them  to  the  other.  (Q  Where  the  lands 
are  entailed,  their  exchange  .must  be  fortified  by  an  excambion 
under  the  Montgomery  Act.(m) 

The  regulation  as  to  building  and  repairing  fences  is  ap- 
plied only  to  lands  suitable  for  being  inclosed,  and  not  to  ex- 
tensive moor  lands.  To  prevent  hardship,  it  is  also  not  applied 
to  lands  of  less  than  five  or  six  acres  in  extent.  The  regula- 
tion as  to  the  straightening  of  a  march  cannot  be  carried  out  if 
there  is  a  dispute  as  to  the  existing  line.     In  that  case  the 

(0  1661,  c.  41  (ratified  by  1685,  c.  89),         <m)  Supra,  Sect,  vxii,  art.  4. 
and  1669,  c.  17. 
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process  mast  be  sisted  till  the  dispute  be  settled  by  declarator 
in  the  Court  of  Session ;  and  then,  when  the  actual  boundary 
is  ascertained,  the  Sheriff  may  proceed  to  adjust  it.(n) 

Processes  for  the  regulation  of  fences  commence  by  petition, 
and  are  conducted  in  the  ordinary  manner,  the  only  peculiarity 
being,  that  in  straightening  marches  the  Sheriff  is  required  by 
the  Act  1669,  c.  17,  to  visit  and  inspect  the  ground. 


Section  XV. — Maritime  Cases. 


All  maritime  cases  (o)  arising  within  the  district,  and  in  the 
navigable  rivers,  ports,  harbours,  creeks,  shores,  and  anchoring 
grounds  belonging  to  it,  may  be  brought  before  the  Sheriflf.(^) 
The  jurisdiction  extends  over  foreigners  and  persons  residing  out 
of  Scotland,  provided  the  defender,  on  any  legal  ground  of 
jurisdiction,  is  amenable  to  the  jurisdiction  of  the  Sheriff  before 
whom  the  cause  may  be  raised.  This  is  held  to.  cover  the 
power  of  founding  jurisdiction  against  foreigners  by  arrestment 
jurudictionis  fundandcR  causa.^q) 

For  causes  not  exceeding  the  value  of  £25,  the  jurisdiction 
is  privative.  When  counties  are  separated  by  a  river,  firth,  or 
estuary,  the  Sheriff  of  each  county  has  jurisdiction  over  the 
whole  intervening  space  occupied  by  water ;  but  in  civil  causes, 
if  the  defender  reside  in  either  of  the  counties,  the  cause  must 
be  brought  in  the  county  where  he  lives.  There  is  a  power  in 
maritime  cases  of  remitting  causes  from  one  Sheriff-Court  to 
another  oh  ccmtingentiam,  or  for  other  sufficient  reason.  In  all 
other  respects  maritime  causes  are  conducted  like  ordinary  ac- 
tions.(r) 

(n)  See  Strang  ▼.  Slneari,  81  March  and  all  actions  for  the  deliyery  of  goods 

1864, 2  Macph.  1016 ;  affd.  16  Feb.  1866,  sent  on  shipboard,  or  for  recovering  their 

4  Macph.  (H.  L.)  6;  BeU's  Principles,  value,-"  Ersk.  1,  3,  38. 

4th  ed.  §  969.  {p)  H  Geo.  IV  and  1  Wfll.  IV,  c.  69 

(o)  Maritime  causes  comprehend  "  ques-  (App.  i). 

tions  of  charter-parties,  f  reighto,  salvages,  {q)  Brvhn  v.  Orunwaldt,  20  Jan.  1864, 

wrecks,  bottomries,  policies  of  insurance,  2  Macph.  885. 

and,  in  general,  all  contracto  concerning  (r)  A.  S.  10  July  1839,  §  161  (App. 

the  loading  or  unloading  of  ships,    .    .    .  Izvii). 
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Section  XVI. — Action  op  Maills  and  Duties. 


An  action  for  the  payment  of  rents  used  to  be  called  an  ac- 
tion of  maills  and  duties.  The  action  is  an  ordinary  one,  com- 
mencing by  summons.  If  the  pursuer  be  in  possession  of  the 
estate,  whether  as  proprietor,  or  as  adjudger,  or  under  any  title 
which  by  law  gives  him  the  rents,  the  action  is  directed  against 
the  tenants  only;  but  where  the  person  entitled  to  the  rents  is  not 
legally  in  possession,  he  must  call  the  person  who  is  in  such  pos- 
session as  defender,  as  well  as  the  tenants.  Should  a  question  of 
heritable  title  arise,  the  action  must  be  sisted ;  but  tenants  cannot 
object  to  the  title  of  the  person  from  whom  they  derive  their 
right,  or  to  that  of  his  heir,  provided  either  were  infeft.  If  a 
third  party  appear  in  the  process,  having  also  an  infeftment, 
the  pursuer  must  prove  that  he,  or  his  author,  has  been  in  pos- 
session of  the  rents  for  seven  years  immediately  preceding.(«) 

The  action  sets  forth  the  pursuer's  title,  and  the  names  and 
designations  of  the  tenants,  with  their  respective  tenures,  and 
concludes  for  payment  of  the  rents.  It  may  conclude  not  only 
for  the  arrears,  but  for  rent  due  at  a  coming  term,  that  term  be- 
ing first  come  and  bygone. (^) 


Section  XVII. — Prooekdinos  between  Master  and  Servant. 


Most  of  the  proceedings  between  master  and  servant,  being 
actions  founded  on  contract,  are  actions  of  the  ordinary  kind  ; 
but  there  is  a  peculiar  provision  for  the  enforcement  of  the 
contract  of  service,  under  the  penalty  of  summary  imprisonment, 
which  requires  special  notice.  This  proceeding  is  not  taken 
under  the  Master  and  Servant  Act  1867(fi)  (which  regulates 
most  of  the  quasi  penal  proceedings  between  master  and  ser- 
vant), but  is  a  proceeding  at  common  law. 


(«)  Ilunter  on  Landlord  and  Tenant,         {i)  Woodttard  ▼.  Wihtm,  10  March 
3d  ed.,  Tol.  ii,  p.  334.  1829, 7  8.  566. 

(u)  30  and  31  Vict.  c.  141. 
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When  a  servant  deserts  his  service,  it  is  competent  to  apply 
to  the  Sheriff  for  a  warrant  ordaining  him  to  return  to  his  ser- 
vice, and  to  find  caution  to  remain  there  till  the  end  of  his  en- 
gagement, under  the  penalty  of  imprisonment  until  the  fulfil- 
ment of  the  warrant.  The  power  applies  to  the  case  of  a  work- 
man leaving  before  he  gives  the  period  of  notice  required  in  his 
employment  ;(t;)  or  of  a  workman  leaving  before  the  time  which 
he  has  engaged  to  serve  •,(x)  or  of  an  apprentice  leaving  before 
the  expiry  of  his  apprentice8hip.(y)  The  warrant,  however, 
can  be  granted  only  to  make  the  workman  return  and  serve  out 
the  period  of  his  service ;  it  cannot  be  granted  in  general  terms 
to  make  him  fulfil  his  engagement,  because  he  may  have  en- 
gaged to  do  other  things  besides  serving  in  the  manner  to 
which  his  situation  binds  him,  and  such  other  stipulations  can- 
not be  enforced  in  this  way.(z)  Further,  the  warrant  is  appli- 
cable only  to  the  case  of  desertion  of  service.  In  the  case  of  a 
servant  failing  to  enter  after  engaging,  it  is  competent  to  pre- 
sent a  petition  to  have  him  ordained  to  enter  the  service,  and 
to  find  caution  to  remain  there,  but  such  a  petition  is  conducted 
and  enforced  in  the  same  way  as  any  other  petition  ad  factum 
proBstandum.  (a) 

The  petition  sets  forth  the  contract  of  service  and  the  date 
of  desertion ;  and  the  prayer  asks  the  Sheriff  (on  the  complaint 
being  admitted  or  proved)  to  ordain  the  servant  to  return,  and 
to  grant  warrant  to  imprison  him  till  he  find  caution  to  return 
and  continue  in  service  till  the  end  of  his  engagement.  Usu- 
ally the  first  step  (when  prayed  for  in  the  application)  is  to 
grant  a  warrant  to  apprehend  the  defender  and  bring  him  up 


[v)  Reid  V.  Baebum,  4  Jane  1824 ;  3 
S.  104;  HamiUon  y.  OtUram,  5  June 
1856, 17  D.  798. 

(x)  OenOe  v.  M'LeUan,  9  July  1825, 
4  S.  162. 

iy)  Cameron  y.  Murray,  8  Mar.  1866, 
4  Mocph.  547. 

{z)  Stetoart  v.  Stewart,  21  May  1833, 
11  S.  628 ;  Wright  v.  M'Gregor,  28  June 
1857,  2  S.  855. 


(a)  FuUc  V.  Anderson,  1  June  1843,  5 
D.  1096.  The  caution  here  was  asked 
only  as  to  entering  the  service,  but  ap- 
parently this  was  a  mistake,  because, 
throughout  the  discussion,  the  case  was 
treated  as  if  the  servant  had  been  asked 
to  find  caution  to  enter  and  remain  in  the 
service. 
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for  examination ;  but  it  is  also  competent  to  proceed  by  serving 
the  complaint  in  the  usual  manner.  When  the  defender  is 
brought  up  for  examination,  if  he  admits  the  engagement  and 
desertion,  the  warrant  to  imprison  may  be  granted.  If  he  deny 
either  of  those  things,  both  parties  are  allowed  a  proof,  and  the 
defender  may  be  liberated,  with  or  without  caution  to  abide 
the  issue  of  the  farther  proceedings,  as  the  Sherifif  may  think  fit. 
At  the  proof,  the  evidence  should  be  taken  in  the  usual  manner, 
and  the  Sheriff  give  his  decison  at  once.  When  the  complaint 
is  served,  it  is  competent  to  put  in  the  order  for  service  a  certi- 
fication that  if  the  defender  do  not  appear  the  warrant  to  im- 
prison will  be  granted,  and  on  his  failing  to  appear  it  may  be 
granted  accordingly.  If  he  appear  after  service,  the  case  should 
be  conducted  in  the  same  way  as  if  he  had  been  apprehended. 
When  the  warrant  is  granted,  it  is  not  usual  to  give  any  time 
to  find  the  caution,  as  that  might  defeat  the  object.  The  suf- 
ficiency of  the  caution  is  entirely  in  the  Sheriff's  discretion,  and 
he  may  limit  the  amount  in  any  manner,  or  even,  in  case  of 
hardship,  accept  the  servant's  own  bond.  The  whole  proceed- 
ings are  summary,  and  if  the  Sheriff  grants  the  warrant  errone- 
ously, the  redress  is  by  suspension  in  the  Court  of  Session.(6) 


Section  XVIII. — ^Meditatio  Fug^. 


1.  Dtht  (m  which  Warrant  Compe- 

tent, 

2.  What  PertoMtnaybe  Apprehended. 
8.   What  Sheriff  may  iuue  the  War- 
rant. 

4.  Form  of  Application. 


6.  Oath  of  the  Creditor. 

6.  Granting  Warrant  of  Apprehen- 

sion, 

7.  Examination  of  the  Ddttor. 

8.  Proof 

9.  Order  to  find  Caution. 


The  Meditatio  Fug®  Warrant  is  issued  on  the  application  of 
a  creditor,  who  swears  to  the  verity  of  his  debt,  and  also  to  his 
belief  that  the  debtor  means  to  leave  Scotland ;  specifying  in 
his  oath  such  circumstances  as  afford  reasonable  ground  for 


(b)  See  Cameron  y.  Murray,  til  eupra,  where  all  the  rathoritiei  were  exammed 
and  the  proceedingi  fully  diacussed. 
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justification  of  that  belief.  Under  this  warrant  the  debtor  is 
immediately  apprehended  and  brought  before  the  judge ;  who, 
after  an  examination  into  the  circumstances,  either  liberates 
him  as  one  against  whom  there  is  no]  just  ground  of  suspicion, 
or  authorises  his  imprisonment  till  he  shall  find  security  to  ap- 
pear in  an  action  to  be  raised  against  him  within  a  certain 
time,  usually  six  months ;  or,'  if  there  be  diligence  subsisting 
against  him,  to  abide  the  course  of  it.^c) 

1.  Debt  on  which  Warrant  Competent. — ^It  is  not  necessary 
that  the  debt  be  exigible  at  the  time,  or  even  that  it  have 
been  proved  to  be  due.  It  may  be  a  debt,  future,  contingent, 
or  unconstituted.  Thus,  it  was  held  competent  to  apprehend 
an  absconding  tenant  till  he  found  caution  not  only  to  meet  an 
action  for  arrears  and  current  rent,  but  to  meet  actions  (should 
it  be  necessary  to  raise  them)  for  the  rent  of  all  the  years  of 
his  lease  yet  to  come.(c?)  A  common  case  of  the  use  of  the 
warrant  shows  well  the  kind  of  debt  for  which  it  is  issuable. 
A  woman  pregnant  with  an  illegitimate  child  can  have  the  al- 
leged father,  should  he  be  leaving  Scotland,  apprehended  till 
he  find  caution  to  meet  an  action  for  the  inlying  expenses  and 
aliment.(e)  In  this  case  the  debt  has  every  possible  element 
of  uncertainty  about  it.  The  debt  must  be  one  of  the  nature 
and  amount  for  which  a  debtor  can  be  imprisoned. (^) 

2.  What  Fersons  may  be  Apprehended. — The  warrant  is  usu- 
ally used  against  domiciled  Scotchmen  about  to  leave  Scotland ; 
and  it  does  not  appear  that  the  fact  of  the  debtor  having  abun- 
dance of  property,  real  or  personal,  to  meet  the  claim,  is  ground 
for  making  an  exception. (A)  If  a  person,  after  contracting 
debt,  leaves  Scotland,  but  returns  for  any  purpose,  he  is  liable 
to  the  use  of  the  warrant.(») 

(«)  From  2  Bell's  Com.  659.  (y)  MarsKaU  y.  Dobson,  18  Dec.  1844, 

{d)  M'GiU  ▼.  Ferrier,  9  March  1838,     7  D.  232. 
16.  S.  934.  [h)  Heron  ▼.  Diekacn,  16  Dec.  1773, 

(«)  Vavia  ▼.  Duncan,  9  Feb.  1861,     M.  8550. 
23  D.  532.  (i)  Crowder  y.  WaUon,  16  Ang.  1832 

6  W.  and  S.  271. 

T 


290 


HANDBOOK  OF  PRACTICE. 


[Pabt  III. 


Meditaiio  Fugct  Warrants. 


ForeignerB  while  in  Scotland  are  liable  to  the  diligence  if 
they  contract  debt  here  ;(/c)  and  if  a  foreign  debtor  be  found  in 
Scotland  absconding  from  his  foreign  creditors,  they  may  make 
use  of  the  diligence  to  stop  his  further  flight. (2) 

Persons  who,  in  the  course  of  their  employment  in  the  pub- 
lic service,  are  ordered  abroad  on  duty,  cannot  be  stopped  by  this 
diligence.(m)  As  all  who  contract'with  such  persons  know  their 
liability  to  such  orders,  and  need  not  give  credit  to  them  unless 
they  please,  it  would  be  unreasonable,  on  their  account,  to  allow 
any  interference  with  the  public  service. 

The  intention  of  the  debtor  must  be  to  leave  Scotland;  it 
is  not  enough  that  he  be  going  from  one  part  of  it  to  another.(n) 
It  is  not  necessary  that  his  object  in  leaving  should  be  to  escape 
payment  of  the  debt ;  it  is  enough  that  it  will  have  the  effect 
of  removing  him  from  the  jurisdiction  of  the  Scottish  Gourts.(o) 
But  it  must  be  a  removal  of  a  kind  that  will  have  such  effect, 
for  if  the  absence  is,  hona  fde^  to  be  a  temporary  one,  whether 
for  business  or  pleasure,  there  is  no  reason  for  making  any 
extraordinary  interference  with  the  debtor's  personal  liberty.(|>) 


8.  What  Sheriff  may  issue  the  Warrant. — It  is  not  necessary 
that  the  wanant  should  be  issued  by  the  Court  which  is  to  tiy 
the  cause ;  it.  is  an  act  of  magisteriid  duty  which  should  be  per- 
formed by  the  Judge  Ordinary  of  the  jurisdiction  within  which 
the  debtor  is  found.(9)  The  Sheriff  of  the  county  in  which 
the  defender  resides  has  also  jurisdiction,  and  that  although 
the  defender  may  not  be  in  it  at  the  time.  If  the  action  be  in 
dependence,  the  Judge  before  whom  it  is  being  tried  should 


{k)  Erak.  1,  2,  21. 

(I)  Ray  ▼.  BeUamiy,  21  June  ITSS,  M. 
2051;  2  Bell's  Com.  663. 

(m)  Seniee  ▼.  EamiUon,  25  May  1811, 
2  Bell's  Com.  6th  ed.  663;  Bryt<m,  10 
Msrch  1812,  F.C. 

(n)  Laing  ▼.  Waitim,  20  Dec  1789, 
H.  8655.  "  Betirmg  to  the  sanctuary" 
was  not  held  to  jostifj  tiie  warrant, 
aa  there  was  a  priaoD  in  Holjrood  to 


keep  the  debtor  from  leaving  the  eoantry 
if  he  showed  anj  tendency  towards  that; 
FUtee  ▼.  Donnimm,  2  Ja^  1814,  F.C. 

(o)  Jaduon  t.  amOUe,  22  Not.  1865, 
4  Macph.  72. 

ip)  See  Qcrmim  ▼.  HeddencUk,  8  Feb. 
1827,  5  8.  291. 

(q)  2  Bell's  Com.  669,  foonding  on 
Barrowfieid  y.  Weathertpoon,  Jone  1727. 
M.  8649. 
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have  a  like  jurisdiction.  Where  an  application  was  made  to  a 
Sheriff  within  whose  jurisdiction  the  debtor  neither  resided  nor 
was  at  the  time,  but  where  he  was  expected  to  come,  and  where, 
on  coming,  he  was  apprehended  on  the  warrant  prepared  for  him, 
the  jurisdiction  was  questioned,  but  apparently  without  suffi- 
cient reason,  for  the  debtor  was  within  the  jurisdiction  at  the 
time  of  executing  the  warrant,  which  began  the  process  in  so 
far  as  he  was  a  party  to  it.(r) 

4.  Form  of  Application. — ^The  petition  sets  forth  the  debt 
which  is  due  or  claimed ;  and  it  should  do  this  in  a  specific 
form.  For  instance,  if  the  debt  be  one  consisting  of  damages 
due,  the  petition  should  set  forth  the  act  or  acts  for  which  they 
are  claimed  as  well  as  their  amount ;(«)  but  if  the  nature  of  the 
debt  be  set  forth  in  the  petition  so  as  to  leave  no  doubt  as  to 
what  is  claimed  and  as  to  the  competency  of  issuing  a  warrant 
for  the  claim,  the  precise  amount  due  may  be  stated  afterwards 
in  the  course  of  the  proceeding8.(t) 

The  petition  also  sets  forth  the  purpose  of  the  debtor  to 
abscond. 

5.  Oath  of  the  Creditor. — After  presenting  the  petition  the 
creditor  appears  before  the  Sheriff,  and  depones  to  the  verity 
of  the  debt,  and  to  the  intention  of  the  debtor  to  abscond. 
The  oath  to  the  verity  is  in  general  terms  that  the  debt  is  due ; 
but  it  is  e88ential.(u)  In  giving  his  oath  as  to  the  debtor's 
intention  to  abscond,  the  creditor  must  detail  the  grounds  on 
which  he  founds  his  belief,  and  these  must  be  recorded.(t;)  If 
the  creditor  at  the  time  of  making  the  application  be  not  within 


(r)  ManUs  t.  Mitter,  18  Dee.  1866  The  petition  staked  the  elaim  to  bt  for  b- 

(reported  31  Jan.  1866),  18  D.  395.  lying  expenses  and  aliment  to  a  child; 

(•)  CkampbeU  ▼.  Sobertsonf  20  Not.  and  the  amounts  cUumed  were  stated 

1847, 10  D.  126.     In  this  case  doubts  afterwards  in  a  minute. 
were  thrown  out  whether  a  daim  for         (u)  Ki$tg  y.  UwUer,  18  May  1882,  la 

damages,  especially  for  slander,  could  be  S.  644. 
made  a  ground  for  granting  the  warrant.         (v)  2  Bell's  Com.,  5th  ed.,  560 ;  Xanig 

(I)  J>a9iei  V  Duncan,  iupra,  note  (e),  ▼.  WaUon,  20  Dec.  1789,  H.  8666. 

t2 
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the  jurisdiction,  be  may  take  this  oath  before  any  magistrate 
in  the  form  of  an  affidavit,  as  tim^  would  be  lost  if  it  were  held 
necessaiy  to  take  it  under  a  commission.  When  an  affidavit 
is  given,  there  is  a  custom  of  making  the  agent  of  a  creditor 
residing  in  Scotland,  or  the  mandatory  of  a  creditor  not  residing 
in  Scotland,  take  a  second  oath  to  the  effect  that  he  believes 
the  first  to  he  true.(t(^)  Wherever  practicable,  the  oath  should 
be  taken  before  the  Sheriff  who  is  to  grant  the  warrant,  for  a 
Sheriff  who  trusts  any  part  of  the  duties  to  others  in  a  matter 
of  this  kind,  may  incur  responsihilities.(a?) 

6.  Warrant  of  Apprehension. — ^If  the  circumstances  set  forth 
in  the  creditor's  oath  are,  if  true,  sufficient  to  show  that  the 
debtor  is  ahout  to  leave  the  country,  the  Sheriff  may  issue  the 
warrant  to  apprehend  the  debtor  and  bring  him  hefore  him  for 
examination.  This  warrant  may  be  executed  heyond  the 
county,  provided  that  the  officer  executing  it  he  either  a  mes- 
senger-at-arms  or  an  officer  of  the  county  from  which  it  is 
i6sued.(^)  If  the  warrant  is  to  be  executed  in  another  county 
by  an  officer  of  that  county,  a  warrant  of  concurrence  must  be 
obtained  from  its  Sheriff. 

The  warrant  may  be  executed  on  a  Sunday.(z) 

7.  Examination  of  the  Debtor. — On  the  debtor  being  brought 
hefore  the  Sheriff  he  is  examined  as  to  the  debt  and  as  to  the 
intention  to  abscond.(a)  With  regard  to  the  debt,  it  is  not 
very  material  what  he  says.  The  important  part  of  the  exa- 
mination is  as  to  the  absconding.  If  he  admits  that  intention, 
or  facts  which  sufficiently  prove  it,  he  may  be  at  once  ordered 

(tf)  See  Bell's  Com.  %A  tupra.    The  whether  a  magistrate  oould  aet  on  an  exa- 

proceeding  la  nninteUigible.    If  the  law  mination  taken  by  his  clerk  on  a  remit, 
desire  to  make  the  agent  or  mandatory         (y)  1  and  2  Vict.  c.  119,  §  25  (App. 

responsible  for  the  good  faith  or  truth  of  xxviii). 
the  affidarit  it  should  say  so  at  once.  (c)  Blair  t.  Sknpton,  6  July  1821, 1 8. 

(x)  See  Andenon  t.  Smith,  26  Nov.  107. 
18H,  F.  C,  where  it  was  much  doubted         (a)  Service  ▼.  EamtUon,  25  May  1811 

nipra,  note  (m). 
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to  find  caution  de  judicio  atsti.  If  he  deny  the  intention,  then 
the  Sheriff  will  have  to  consider,  in  the  whole  circumstances, 
whether  the  dehtor  ought  to  be  set  free  unconditionally,  or 
whether  he  ought  to  be  liberated  only  on  caution  to  await  the 
results  of  the  proceedings. 

The  examiuation  is  dictated  to  the  sheriff-clerk  and  is 
taken  down — except  that  it  is  not  on  oath — in  the  same  way 
as  the  deposition  of  a  witness  taken  on  commission. 

8.  Proof. — ^When  the  intention  to  abscond  is  denied,  a  proof 
is  allowed,  and  it  proceeds  at  once,  without  any  other  record 
than  the  petition  and  oath  on  the  one  side,  and  the  declaration 
on  the  other.  The  petitioner  begins  the  proof,  as  the  burden 
of  proving  the  intention  of  the  debtor  to  abscond  lies  with  him. 
Proof  in  regard  to  the  debt  is  not  taken.  The  utmost  despatch 
is  given,  the  proof  being  generally  taken  on  the  day  of  the  exa- 
mination, or  the  day  after  it. 

9.  Order  to  find  Caution. — On  the  intention  to  abscond  being 
admitted  or  proved,  the  debtor  is  ordered  to  find  caution  de 
judicio,  sUti;  or,  if  it  be  diligence  that  he  is  avoiding,  caution 
to  abide  its  issue.  The  caution  to.  meet  the  action  is  coupled 
with  the  condition  that  the  action  be  brought  within  a  specified 
time,  usually  six  months.  If  the  debtor  cannot  find  the  caution 
he  is  committed  to  prison,  and  must  remain  there  until  the 
action  is  settled,  provided  it  be  brought  within  the  specified 
time.  So  long  a  period  as  six  months  for  bringing  the  action 
should  not  be  allowed  unless  it  be  necessary,  because  the  Court 
has  held  that  when  it  is  allowed,  the  debtor  cannot  object  to 
the  creditor  taking  the  full  period,  though  there  may  be  no 
occasion  for  it.(6)  When  the  action  is  brought  it  seems  that  the 
judge  has  the  control  over  the  debtor's  custody,  and  may 
liberate  him  on  such  terms  as  he  finds  reasonable. 

When  caution  is  found,  the  cautioners  must  be  sufficient  in 
the  opinion  of  the  sheriff-clerk  to  meet  the  penalty  which  will 

(b)  See  c«8iB  cited,  note  (p). 
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be  ^e  if  the  bond  be  forfeited.  The  bond  obliges  the  cautionere 
to  prodnce  the  debtor  at  any  time  during  the  progreBS  of  the 
action  on  getting  reasonable  notice.  The  creditor's  right  to  call 
for  the  debtor  endi^  on  process  being  extracted.  When  the 
right  is  exercised,  and  the  debtor  appears,  it  is  then  for  the 
Court  to  make  such  orders  to  prevent  his  absconding  as  may 
be  reasonable.  If  the  debtor  be  not  produced,  the  bond  is 
forfeited,  and  the  penalty  is  having  to  pay  everything  that  is 
due  in  the  action. (e) 


Section  XIX. — Process  of  Multiplxfoindiko. 


1.  Competency  of  Action. 

2.  ProoeedtngiinMuUiplepoindinff, 
8.  AMcertaining  the  fund  ia  medio. 
4.  Order  for  Claims. 


6.  Hecord   and   Disposal  of  the 

Claims. 
6.  Late  Appearance  of  Claimants, 


1.  Oompetency  of  Action. — When  two  or  more  persons  are 
claiming  from  another  something  which  he  holds  in  his  pos- 
session, the  process  by  which  the  right  to  the  thing,  or  to  a 
share  of  it,  may  be  determined,  is  called  a  multiplepoinding. 
The  thing  in  dispute  may  consist  either  of  money  or  of  goods ; 
or  it  may  be  a  deed,  but  in  the  Sheriff-Court  it  cannot  be  an 
heritable  subject.  As  it  commonly  consists  of  money,  it  is 
called  the  fund  in  medio^  whatever  its  exact  nature  may  be. 
The  essence  of  the  action  is,  that  the  holder  be  subjected  to  at 
least  two  claims ;  that  is,  that  there  be  what  is  called  double 
distress.  A  claim  of  the  nature  of  a  debt  upon  the  fund  (that 
is,  a  claim  which  goes  to  diminish  the  fund  and  not  to  demand 
a  share  of  it),  where  the  holder  is  competent  and  willing  to  dis- 
pifte  the  claim,  does  not  give  rise  to  the  kind  of  distress  which 
antharisas  a  multiplepoinding,  because  there  the  claim  can  be 
settled  in  an  ordinary  action  at  the  instance  of  the  claimant 
against  the  holder.((2)    But  even  a  claim  of  debt  on  the  fund 


{t)  Muh  ▼.  Colktt,  23  Not.  1866,  6         (d)  Orokat  ▼.  Pmmme,  8  Jane  1858, 
llMpb.  47.  16  D.  787. 
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may  make  a  multiplepoinding  competent,  if  the  claimant  will 
not  raise  his  action  so  as  to  have  the  question  settled,  and  the 
holder  is  thus  impeded  in  paying  over  the  fund  to  those  whom 
he  considers  to  have  right  to  it.(e)  The  action  of  multiple- 
poinding is  one  for  the  actual  division  of  funds  requiring  to  he 
immediately  paid  over.  It  is  not  meant  for  the  settlement  of 
questions  of  right  which  do  not  require  to  he  carried  into  effect 
till  a  future  date.  Thus,  a  multiplepoinding  is  not  a  competent 
process  for  settling  how  a  fund  is  to  he  divided  at  the  death  of 
a  liferenter  who  is  still  in  life.(^) 

2.  Proceedings  in  Multiplepoinding. — The  summons  of  mul- 
tiplepoinding may  he  raised  either  by  the  holder  of  the  fund  or 
by  one  of  the  claimants ;  and,  as  the  holder  stands  as  nominal 
pursuer  in  all  cases,  the  body  of  the  summons  must  always  tell 
who  the  real  raiser  is.(A)  The  defenders  are  the  different  claim- 
ants, BO  far  as  known  to  the  raiser.  If  the  pursuer  be  only 
nominally  the  raiser,  the  summons  must  be  served  on  him 
alBo.(t)  The  summons  specifies  the  amount  or  nature  of  the 
fund  in  medio,  and  asks  that  the  pursuer  shall  be  declared  to  be 
only  liable  in  single  payment  to  those  having  right,  and  con- 
cludes that  the  defenders  shall  produce  their  claims,  and  the 
pursuer  be  decerned  to  pay  the  fund-*-deducting  his  expenses  of 
process — in  such  way  as  may  be  just,  and  that  such  of  the  de- 
fenders as  have  no  right  be  prohibited  from  troubling  him  in 
future.(^) 

Appearance  is  entered  in  the  usual  way,  but  claimants  on 
the  fund  may  appear  though  not  summoned. 

8.  Ascertaining  the  Fund  in  medio. — On  the  cause  being 
called,  the  first  matter  to  be  discussed  is  the  existence  and 

(<)  BfaiVf  Trutlua  ▼.  Blaitt  12  Dec.  (•)  A.  S.  10  July  1839,  §  102  (App. 

1863,  2  Macph.  285.  Ux). 

{g)  Nimmo  v.  Mwray,  14  May  1863,  (t)  16  and  17  Viet.  e.  SO,  Seb.  (A) 

1  Maeph.  792.  (App.  zd). 

{h)  16  and  17  Vict.  e.  SO,  §  8  (App. 
Izziy). 
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amount  of  the  fund  in  medio.  If  the  pursuer  admits  having  it, 
and  the  defendeis  are  satisfied  with  his  statement  of  its  amount, 
there  will  be  no  litigation  on  this  point ;  but  if  these  things  be 
in  dispute,  a  record  must  be  made  up ;  and,  in  general,  it  will 
be  necessary  to  order  a  condescendence  (called,  in  this  case,  of 
the  fund  in  medio)  to  be  given  in  by  the  real  or  nominal  raiser, 
and  to  allow  the  other  parties  to  lodge  defences.  On  this  re- 
cord the  questions  as  to  the  fund  in  medio  will  be  determined 
as  in  an  ordinary  action. 

4.  Order  for  Olaims. — On  its  being  admitted  or  established 
that  there  is  a  fund  in  medio,  the  next  step  is  to  find  the  pur- 
suer liable  only  in  single  payment,  and  to  order  claims  to  be 
given  in  within  a  certain  short  space.  (^)  When  the  holder  has 
no  claim  over  the  fund  he  is  frequently  ordered  to  consign  it 
at  this  stage ;  and  if  he  does  consign  it,  a  decree  exonerating 
him  is  pronounced.  If  there  be  any  doubt  that  all  the  claim- 
ants are  in  the  field,  it  is  common  at  this  time  to  advertise  for 
claims. 

5.  Beoord  and  DispoBal  of  the  Claims. — ^Any  number  of  claim- 
ants claiming  on  the  same  grounds  may  state  their  claims  on 
the  same  paper.  The  claim  is  called,  technically,  a  conde- 
scendence and  claim,  and  sets  forth  the  grounds  of  the  demand 
in  the  same  way  as  in  an  ordinary  condescendence.  Pleas  in  law 
are  added  as  usual,  and  then  in  a  "  claim  "  is  stated  the  claim- 
ant's precise  demand,  much  as  he  would  state  it  in  a  conclusion 
of  a  summons.  When  the  time  for  lodging  claims  expires  the 
Sheriff  appoints  the  parties  to  meet  him,  and  allows  each  to 
adjust  his  own  claim  and  to  meet  the  averments  of  his  oppo- 
nents in  so  far  as  necessary.  On  this  being  done,  the  record  is 
closed.(n)  Among  the  parties  to  it  this  has  the  same  effect  as 
the  closing  in  an  ordinary  action,(o)  and  it  is  incompetent  to 

(I)  16  and  17  Vict.  e.  80,  §  8;  Connett         (o)  Sieventon  ▼.  Dumifredc,  IS  Febi 
▼,  Ferifuatm,  6  March  1861, 28  D.  683.       1866|  19  D.  462. 
(n)  16  and  17  Vict  c.  80,  §  8. 
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amend  a  claim.(p)  After  the  claims  are  lodged  the  Sheriff 
BometimeB  appoints  a  common  agent  where  the  interests  of  a 
number  of  claimants  are  or  onght  to  be  the  same.  This  pro- 
ceeding is  provided  for  by  the  Act  of  Sedemnt  of  1839,  but  it 
is  not  much  used  now.(g) 

When  the  record  of  claims  has  been  closed,  their  discussion 
and  decision  proceeds  as  in  an  ordinary  action ;  and  when  a  de- 
cision is  pronounced  in  favour  of  any  one  of  the  claimants, 
those  to  whose  interest  it  is  adverse  may  appeal. 

6.  Late  Appearance  of  Olaimants. — ^An  important  feature  in 
multiplepoindings  is,  that  claimants  may  appear  at  any  stage. 
Even  when  they  know  of  the  proceedings— indeed,  even  when 
they  have  been  called  as  defenders — the  only  penalty  on  not 
appearing  till  at  a  late  stage  is  to  exact  payment  of  such  ex- 
penses as  the  Court  thinks  rea8onable.(r)  If,  however,  they 
do  not  appear  till  decree  of  preference  has  been  or  is  about  to 
be  pronounced,  they  may  not  be  admitted,  and  their  only  mode 
of  protecting  their  interests  will  be  by  declarator.(8)  The 
power  of  appearing  late,  however,  does  not  entitle  a  party  to 
re-appear  who  has  appeared  and  lodged  a  claim  but  has  ne- 
glected to  go  on  with  it.  Such  a  party  would  be  in  the  position 
of  a  defender  who  has  lodged  defences  in  an  ordinary  action ; 
and  he  would  be  held  bound  by  any  decision  pronounced  in  the 
case,  subject  to  the  discretion  of  the  Court  to  repone  him 
against  it,  in  the  same  way  as  a  defender  in  an  ordinary  action 
might  be  reponed  against  a  decree  by  default. 


Section  XX. — Poindino  op  the  Ground. 


Poinding  of  the  ground  is  a  diligence,  or  action  of  execu- 
tion, by  which  a  creditor  whose  debt  is  heritably  secured  at- 

(p)  Graham'i  TnuU«  ▼.  Graham,  26  (r)  Jaffe  ▼.  CarruOier,  8  March  1860, 

Ifay  1868,  6  Macph.  820.  22  D.  936. 

iq)  A.  S.  10  July  1839,  §  104  (App.  (•)  Morgan  ▼.  Marrii,  11  March  1866, 

Ux).  18  D.  797. 
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taches  the  effects  on  the  heritage,  so  as  to  make  them  available 
in  payment  of  principal  or  interest,  or  arrears  of  interest  The 
debt  may  be  such  a  debt  as  is  due  by  a  feuar  to  his  superior  for 
feu-duties  or  casualties,  or  as  is  contained  in  an  ordinary  heri- 
table bond.  But,  though  the  debt  must  be  heritable,  the  im- 
mediate creditor's  title  to  it  need  not  itself  be  heritably  com- 
pleted ;  his  title  may  be  only  personal,  as  that  of  an  assignee 
to  an  heritable  bond,  or  that  of  an  executor  to  arrears  of  in- 
terest or  feu-duties.  The  creditor  must  not  be  in  actual  legal 
possession  of  the  heritage,  because  in  that  case  he  would  be  in 
the  same  position  as  if  he  were  proprietor,  and  would  have  to 
proceed  against  the  tenants  by  the  action  of  maills  and  duties ; 
and,  in  regard  to  moveables  left  on  the  ground  by  the  debtor 
whom  he  has  put  out  of  possession,  it  would  seem  that  they  are 
secured  to  him  without  further  diligence.  By  poinding  the 
ground,  goods  of  tenants  are  secured  only  to  the  extent  of 
rents  unpaid  by  them.(^) 

The  summons  concludes  for  warrant  (1)  to  poind  the  goods 
or  other  moveables  on  the  ground,  under  the  restriction  that 
goods  of  tenants  or  occupants  shall  not  be  taken  to  the  value 
of  more  than  the  rent  or  other  prestations  due  by  them ; 
and  (2)  to  apprise  the  ground  right  and  property  to  the  value 
of  the  remainder,  to  the  effect  of  extinguishing  the  right  of  the 
debtor  or  vassal,  but  redeemably.(t4)  The  title  of  the  pursuer 
is  set  forth,  and  the  defenders  called  are  the  proprietor  and  the 
tenants  or  occupants  of  the  land.  When  the  action  is  defended 
a  record  is  made  up  in  the  usual  way;  but  if  the  pursuer's  right 
is  exfcxie  good,  the  Sheriff  cannot  entertain  objections  to  it 
founded  on  questions  of  heritable  title.(t;)  On  decree  being 
pronounced,  the  extract  is  a  sufficient  warrant  to  poind,  without 
other  precept  or  authority,  and  no  charge  is  requi8ite.(x)  The 
poinding  in  other  respects  proceeds  in  the  usual  way. 

(t)  CampbtXPi  Tn,  ▼.  Fmdf  13  Jan.  will  be  foand  to  contain  a  yaiiuble  expo- 

1836, 13  8.  287 ;  and  Browu  t.  ScoU,  21  sition  of  the  law  as  it  at  present  stands. 

Bee  1859,  22  D.  278.  {pr)  Kennedy  t.  Buik,  17  Feb.  1852, 

(«)  1  BeU's  Com.  (5th  ed.),  p.  688.  14  D.  513.  Lord  Medwju's  opinion  con- 

(v)  AHaa  ▼.  Jtffray,  15  Feb.  1859, 21  tains  a  full  exposition  of  the  mode  of  en- 

D.  492.    Lord  Dees'  opinion  in  this  case  forcing  the  decree. 
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Section  XXI. — ^Proceedings  under  the  Poor  Law  Act. 


Under  section  73  of  the  '^  Act  for  the  Amendment  of  the 
Laws  relating  to  the  Relief  of  the  Poor/'(y)  paapers  who  have 
been  improperly  refused  relief  may  apply  to  the  Sheriff  for  re- 
dress. The  proceedings  in  such  applications  are  regulated  by 
Act  of  Sederunt. (2)  The  application  may  be  made  without  the 
intervention  of  an  agent,  and  either  verbally  or  in  writing. 
If  the  Sheriff  is  of  opinion,  upon  the  facts  stated  by  the  appli- 
cant, that  he  or  she  is  not  entitled  to  relief,  a  deliverance  to 
that  effect  is  pronounced ;  and  against  this  deliverance  there  is 
the  usual  right  of  appeal.  If  the  Sheriff,  however,  on  those  facts 
thinks  the  applicant  entitled  to  relief,  he  makes  an  order  direct- 
ing the  proper  relieving  officer  to  afford  interim  relief,  until,  on 
or  before  a  day  fixed,  reasons  for  the  refusal  are  lodged.  This 
interim  order  must  be  intimated  by  the  sheriff-clerk ;  and  if 
the  reasons  are  not  lodged,  it  is  made  permanent.  Where  rea- 
sons are  lodged,  the  Sheriff  (if  required)  nominates  an  agent 
for  the  applicant,  and  (if  necessary)  directs  a  record  to  be  made 
up  and  proof  to  be  led,  and  then  pronounces  judgment  in  com- 
mon form,  either  finding  the  applicant  entitled  to  relief,  and  or- 
daining the  respondent  to  determine  the  amount,  or  finding  that 
the  applicant  is  not  entitled  to  relief.  The  Sheriff  determines 
only  as  to  the  pauper's  right  to  be  relieved ;  the  question  of  the 
amount  to  be  given  is  for  the  Parochial  authorities  under  the 
jeview  of  the  General  Board  of  Supervision.  The  interim  order 
may  be  continued  till  final  judgment,  or  discontinued,  at  the 
Sheriff's  discretion*  The  causes  are  conducted  on  the  same 
footing  as  if  the  poor  person  had  been  admitted  to  sue  in  forma 
.pauperis. 


(y)  8  aodS  Vict,  c  83,  g  73  (App.  cxyi).  (a)  A.  a  12  Feb.  1846  (App.  cxvii). 
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Section  XXII. — ^Eemovinob  and  Ejections. 


1.  Nature  of  Proeeedinga, 

SOLEMN  REMOYINGS. 

2.  Ordinary     Removingt    {Agriad' 

tural  SubjeeUi), 
8.  Ordinary  Itemovingt  (Non-Agri" 

cultural  Subjects), 
4.  Extraordinary  Memovingi  {I^egal 

Irritancies), 
6.  Extraordinary   Eemovingt  (Con' 

ventional  Irritancies), 


SUMMARY  REMOYINGS. 

6.  Removings  from  Houses, 

7.  Removings  from  Houses  Let  for 

less  than  a  Year, 

8.  Obligation  in  Lease  to  Remove, 

9.  Removing  on  Letter  of  Removal, 

EJECTIONS. 

10.  Ejection  as  Enforcement  of  Re^ 

moving. 

11.  Petition  for  Summary  EjeetioH. 


1.  Kature  of  Fiooeedings. — Removing  is  the  process  by  which 
a  tenant  whose  right  to  occupy  heritable  subjects  has  come  to 
an  end  is  warned  to  remove  (so  as  to  prevent  the  effect  of  the 
law  of  tacit  relocation),  and  is  ejected  if  he  fail  to  attend  to  the 
warning.  An  ejection  is  the  process  by  which  a  person  who 
has  no  kind  of  right  to  occupy  or  remain  longer  in  an  heritable 
subject  is  ejected  from  it. 

Removings  are  either  ordinary  or  extraordinary, — "  solemn  " 
or  summary.  An  ordinary  removing  is  at  the  natural  ter- 
mination of  the  tenant's  right,  on  the  expiry  of  the  time  for 
which  the  subject  was  let ;  an  extraordinary  removing  is  when 
the  tenant  8  right  is  interrupted  during  the  currency  of  the 
lease  by  a  legal  or  conventional  irritancy.  A  solemn  removing 
is  one  in  which  a  summons  of  removing  on  forty  days'  warning 
is  required.  All  removings  in  which  less  formal  proceedings 
are  required  are  called  summary,  and  they  are  of  three  kinds— 
(1)  where  verbal  warning  is  enough ;  (2)  removings  under  the 
Act  of  1838,(a)  for  houses  occupied  for  less  than  a  year;  and 
(3)  under  the  Act  of  1853,  for  cases  where  the  tenant  has 
signed  an  express  or  implied  obligation  to  remove.  These  do 
not  exhaust  all  the  kinds  of  removings  which  are  competent, 
but  they  will  be  found  to  be  sufficient  to  meet  all  emergencies 
that  can  well  arise. 


(a)  1  and  2  Vict  e.  110. 
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BOLBHN  REMOVINGS. 

2.  Ordinaiy  Bemovings  (Agrionltnral  Subjects). — The  power 
of  removing  from  lands  let  for  agricultural  purposes  is  regulated 
by  an  Act  of  Sederunt  passed  in  1756.  The  landlord  must 
raise  a  summons  of  removing,  in  such  time  as  to  leave  an  inter- 
val of  at  least  forty  days  between  the  date  of  execution  and  the 
term  of  removal.(6)  The  summons  is  in  the  form  provided  by 
the  Act  of  1853,  but  must  specially  found  on  the  Act  of  Sede- 
runt.(c)  It  sets  forth  the  titles  of  the  pursuer,  and  defender  or 
defenders.  Sub -tenants  need  not  be  called  unless  the  tenant 
have  power  to  sub-let,  or  the,  landlord  have  recognised  them. 
The  conclusions  are,  that  the  defender  be  decerned  to  remove  at 
the  term  under  pain  of  ejection,  and  that,  in  case  of  opposing 
the  summons,  he  be  found  liable  in  expenses.  Sometimes  ex- 
penses are  also  asked  in  the  case  of  the  defender  not  removing 
in  terms  of  the  decree.  The  summons  is  served  on  an  in- 
ducicB  of  six  days.  If  the  defender  enters  appearance,  the  case 
is  put  out  for  discussion  on  the  grounds  of  action  and  defence, 
and  unless  the  defender  can  instantly  verify  a  defence  exclud- 
ing the  action,  he  must  come  prepared  with  a  cautioner  for 
"  violent  profits,''  that  is,  for  payment  of  all  damages  the  land- 
lord may  suffer  should  the  tenant  keep  possession  longer  than 
he  has  right  to  do  so.  If  the  defender  come  so  prepared,  he 
may  plead  any  defences  he  thinks  relevant ;  a  record  is  made 
up  in  the  usual  way,  and  the  case  decided.  And  even  though 
he  should  instantly  verify  the  defence,  a  record  should  be  closed 
so  as  to  keep  the  case  in  form  and  preserve  evidence  of  the 
ground  of  decision.  When  decree  of  removing  is  pronounced, 
it  may  be  extracted  within  forty-eight  hours.(rf)     The  form  of 


{b)  A.  S.  14  Dec.  1756,  §  2  (Alex- 
ander's Acts  of  Sedeninty  first  series, 
p.  76),  smended  by  16  and  17  Vict.  c.  80, 
§  29.  If  there  are  two  terms,  one  for 
land  and  the  other  for  bouses,  the  exe- 
cution must  be  timed  for  the  term  which 
comes  first.  Formerly  the  time  ran 
from  the  calling. 

(c)  Carrutiten  t.  Slormontf  4  July 


1764,  M.  13,868.  It  need  not  libel  the 
Act  of  1853 ;  Granger  v.  Geilt,  16  July 
1867, 19  D.  1010. 

(d)  A.  S.  10  July  1839,  §  113  (App. 
Ix).  As  decrees  of  removing  are  reviewed 
by  suspension,  the  provisions  as  to  ex- 
tracting contained  in  the  Court  of  Session 
Act  1868  seem  inapplicable.  See  tupra, 
222. 
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the  extract  (which  is  provided  for  hy  the  Act  of  Sederunt  of 
27th  January  1830),  orders  the  tenant  to  remove  on  a  charge 
of  forty-eight  hours  at  or  after  the  term,  under  pain  of  ejection. 

8.  Ordinaiy  Bemovings  (Hon'Agiiciiltiiral  Snlgeots). — It  is 
not  altogether  clear  when  a  summons  of  removing  is  required 
for  subjects  which  are  not  agricultural.  For  such  subjects  as 
mills  (not  being  within  burgh),  mines  and  fishings,  it  seems  in- 
dispensable to  have  a  summons  of  removing  ;(e)  and  wherever 
houses  in  the  country  have  any  extent  of  land  attached  to 
them,  especially  if  they  be  let  on  lease,(^)  it  is  not  advisable  to 
dispense  with  a  summons  unless  the  tenant  has  granted  an  obli- 
gation to  remove. 

When  a  summons  is  used  in  the  case  of  non-agricultural 
subjects,  it  is  in  the  same  terms  as  the  ^summons  in  the  case 
of  agricultural  subjects,  except  that  the  Act  of  Sederunt  of  1756 
is  not  set  forth.  The  practice  of  warning  solemnly  from  non- 
agricultural  subjects  by  a  precept  of  warning  from  the  landlord, 
under  the  Act  of  1555,  c.  39,  is  almost  obsolete. 

4.  Extraordinary  Bemovings  (Legal  Initancies). — When  the 
irritancy  on  which  the  currency  of  the  time  is  interrupted  is 
one  caused  by  the  operation  of  the  law,  as  distinguished  from 
one  caused  by  virtue  of  the  express  terms  of  the  lease,  the 
SheriJQf-Court  has  no  jurisdiction  to  remove,  (A)  except  in  two 
cases,  in  which  the  jurisdiction  has  been  expressly  given  "hy 
the  Act  of  Sederunt  of  1756. 

The  first  of  the  legal  irritancies  for  which  the  Sheriff  can 
remove  is,  where  the  tenant  has  suffered  two  years'  rent  to  be 
in  arrear.  The  summons  concludes  to  have  it  declared  that 
this  irritancy  has  been  incurred,  and  to  have  the  tenant  re- 
moved.   It  libels  the  Act  of  Sederunt  of  1756,  and  proceeds  in 


(«)  Biddel  ▼.  Zmson  (Wills),  21  Nov.     As  to  mines,  see  Hnnter  on  Landlord  and 
1S71,  H.  13,828 ;   Gordon  ▼.  BumH     Tenant,  toI.  ti,  p.  83. 
(Fishings),  25  Feb.  1783,  H.  13,859.         (g)  Compare  ffi>V-a,  art.  6. 

(&)  See  note  {p),  p.  808. 
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other  respects  like  any  ordinary  solemn  remoying.(t)  The 
tenant  can  purge  the  irritancy  (that  is,  get  leave  to  remain),  if 
he  pays  the  arrears  at  any  time  hefore  extract.(A;)  Where  the 
lease  under  which  the  irritancy  occurs  is  longer  than  twenty- 
one  years  in  duration,  it  appears  to  have  heen  thought  that  the 
Sheriff-Court  had  no  jurisdiction,  notwithstanding  the  Act  of 
Sederunt — ^prohably  on  the  ground  that  such  a  lease  is  of  the 
nature  of  a  right  to  property  rather  than  of  a  right  of  posses- 
sion ;  {I)  and  accordingly,  a  limited  statutory  jurisdiction  was 
given  by  the  Act  of  1853,  where  the  annual  value  of  the  sub- 
jects let  did  not  exceed  £25.  The  irritancy  is  the  ordinary  one 
of  allowing  two  years'  rent  to  run  in  arrear,  and  the  mode  of 
enforcing  it  is  mutatis  mutandis  the  same  as  that  for  removing 
a  vassal  whose  feu-duty  is  in  the  like  position.(n) 

The  second  legal  irritancy  under  the  Act  of  Sederunt  of 
1756  occurs  where  a  tenant  runs  in  arrear  of  one  full  year's 
rent,  or  deserts  his  possession,  or  leaves  it  unlaboured  at  the 
usual  time  of  tilling.  In  any  of  these  three  cases  the  landlord 
may  bring  an  action  calling  on  the  tenant  to  find  caution  for 
the  arrears,  and  for  the  rent  for  the  five  crops  following,  or  till 
the  end  of  the  lease,  if  it  ends  sooner.  In  this  action  the 
Sheriff  fixes  a  time  for  the  tenant  to  find  caution ;  and  if  it  be 
not  found,  decree  of  removing  is  pronounced  as  in  an  ordinary 
removing.(o)  This  irritancy  the  tenant  may  purge  in  the  same 
way  as  the  one  already  mentioned. 

The  legal  irritancy  incurred  where  the  tenant  does  not  stock 
his  farm  cannot  be  enforced  in  the  Sheriff-Court.  The  Sheriff 
can  pronounce  a  decree  ordering  the  tenant  to  stock  his  farm, 
but  he  cannot  carry  it  o\it.{p) 


(t)  A.  S.  14  Dec.  1756,  §  4. 

(t)  BaOmden  ▼.  Argyky  6  July  1792, 
IL  7-252.  If  he  fail  to  purge  the  irri- 
tancy before  extract,  even  though  the  de- 
cree be  in  absence,  the  opportunity  is 
gone;  Kennedy  t.  Alison,  11  March 
1807 ;  Hume,  678,  and  cases  there  cited; 
Hunter  on  Landlord  and  Tenant,  toL  ii, 
p.  184. 


(0  Compare  Stirling  v.  Walker,  20 
Not.  1821,  F.C.,  and  the  cases  dted  for 
the  pursuer. 

(n)  16  and  17  Vict,  c  80,  {  82;  WhjfU 
▼.  Qerrard,  80  Nov.  1861,  24  D.  102. 

(o)  A.  S.  14  Dec.  1756,  §  5. 

(p)  Horn  T.  M'Lean,  19  Jan.  1830,  8 
8.  329;  M'DougdU  V.  Buekanan,  11 
Dec.  1867,  6  Macph.  120. 
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5.  Eztraoidinaiy  Bemovings  (Oonyentional  LrritanoieB).  Where 
the  irritancy  is  couventional,  it  seeniB  that  the  Sheriff  may 
remove,  because  in  that  case  the  irritancy  brings  the  lease  to  an 
end,  in  virtue  of  its  own  terms,  just  as  much  as  if  the  num- 
ber of  years  specified  in  it  had  expired.(g)  Thus,  if  the 
lease  say  that  a  tenant  who  becomes  bankrupt  is  to  remove, 
the  landlord  may,  on  that  event  happening,  bring  his  action 
(founding  upon  the  bankruptcy)  before  the  Sheriff  and  get  the 
tenant  pui  out  ;{r)  but  only,  it  seems,  if  the  tenant  be  notour 
bankrupt,(8)  because  the  Sheriff-Court  cannot  investigate  such 
a  matter.  A  distinction  has  been  attempted  to  be  drawn  be- 
tween conventional  irritancies  which  are  penal  and  those 
which  are  not,  with  the  view  of  giving  the  Sheriff  jurisdiction 
in  the  latter  case  only ;  but  the  distinction  is  scarcely  intelli- 
gible, for  all  irritancies  are  penal  in  any  sense  in  which  that 
word  can  be  used  in  connection  with  them.(/) 


SUMMARY  REM0VING8. 

6.  BemovingB  from  Honses. — Solemn  removings  are  not 
necessary  for  houses  even  when  in  the  country,  and  when  hav- 
ing gardens  and  ornamental  grounds  attached  to  them.  Forty 
days'  warning  before  the  term  must,  however,  be  given  to  the 
tenant,  but  the  warning  may  be  verbal,  provided  it  be  suffi- 
ciently proved.  If  the  tenant  does  not  move  after  the  warning, 
he  may  be  ejected  on  a  summary  petition  to  the  Sheriff.  Most  of 
the  recent  cases  where  this  summary  kind  of  removal  has  been 
used  appear  to  have  related  to  tenements  of  small  value,  and 
to  tenements  where  no  written  lease  has  existed,  but  both  those 
considerations  in  the  present  matter  must  be  immaterial,  because 
the  value  cannot  govern  the  matter,  and  a  lease  which  has 
come  to  an  end  cannot  raise  any  stronger  presumption  of  tacit 


(q)  Hooter  on  Landlord  and  Tenant,  (f)  Hog  ▼.  Morton,  A  March  1825,  8 

8d  ed.,  129,  and  anthorities  there  cited.  S.  617. 

{r)8eoUy,Wotherfpoon,2^ Feh,U29,  (0  See  Bas  ▼.  Hmderton,  23  Feb. 

7  S.  4S1.  1837, 15  S.  658. 
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relocation,  than  a  tenure  under  a  verbal  agreement.(u)  If  the 
landlord  thinks  it  right,  there  is  no  objection  to  his  using  a 
formal  summons  of  removing,  as  the  expenses  of  the  proceed- 
ing fall  upon  himself. 

Within  burghs,  removings  are  conducted  according  to  local 
customs,  and  under  the  direction  of  the  burgh  magistrates, 

7.  Bemovings  from  Houbbb  let  for  less  than  a  Tear. — ^The 
Act  of  1838  provides  a  summary  mode  of  removing  tenants 
from  premises  let  for  less  than  a  year,  when  the  annual  value 
of  the  premises  does  not  exceed  £30. (v)  The  statute  gives  a 
form  for  the  petition.  The  proceedings  are  conducted  in  the 
way  used  in  the  Small  Debt  Court,  with  this  difference,  that 
though  the  defender  does  not  appear,  the  Sheriff  must  proceed 
with  the  case  in  the  same  way  as  if  he  had  appeared ;  and  that 
if  the  defender  appear  at  any  time  before  the  decree  has  been 
carried  into  execution,  he  may  get  a  farther  hearing  upon  pay- 
ment to  the  complainer  of  such  expenses  as  the  Sheriff  may 
find  reasonable.  The  form  of  the  decree  is  given  in  the  statute, 
and  it  is  provided  that  it  shall  be  final  and  not  subject  to  re- 
view of  any  kind. 

Where  the  defender  appears  and  finds  caution  for  violent 
profits,  the  case  must  be  conducted  in  the  ordinary  manner.  It 
is  in  the  power,  also,  of  the  Sheriff,  if  he  does  not  think  the  case 
suitable  for  being  disposed  of  summarily,  to  order  answers  ; 
and  in  that  case,  also,  the  action  goes  to  the  ordinary  roll,  and 
the  defender,  if  the  defence  be  not  instantly  verified,  must  find 
caution  for  violent  profits. 

8.  Obligation  in  Lease  to  Bemove. — Where  any  probative  lea^e 
specifies  a  term  of  endurance,  the  lease,  or  an  extract  of  it  from 

(tt)  Sloweyv.BoberUon  {rent  £2, 12s.,  and  fortalioe  with  yard  and  parks),  14 

lease  verbal),  2  Nov.  1865,  4  Macph.  1 ;  July  1699,  M.  13,832;  Lundin  v.  Hamil' 

Chimeide  v.  Park  (rent  £5,  lease  ver-  ton  (boose  in  the  coontry),  19  Dec.  1758, 

bal),  8  March  1843, 6  D.  864 ;  Bammiy  H.  13,845. 

V.  Conheath  (manor  house),  18  Dec.  1630,  (v)  1  and  2  Vict.  c.  119,  §§  8  to  14 

M.  13,826 ;  FrendraughiY. Seaton  (tower  (App.  xzii). 

U 
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the  books  of  any  court  of  record,  has  the  same  force  and  effect 
as  an  extract-decree  of  removing  obtained  at  the  instance  of 
the  landlord  against  the  tenant,  provided  that  certain  conditions 
are  complied  with.(a;)  Firstly ^  previous  notice  of  at  least  forty 
days  must  be  given  to  the  party  in  possession  before  the  ex- 
piration of  the  term,  or,  where  the  lease  has  separate  terms 
for  lands  and  houses,  before  the  term  which  comes  first.  This 
notice  is  to  be  given  by  a  sheriff-officer  of  the  county  in  which 
the  lands  or  heritages  are  situated,  or  by  a  messenger-at- 
arms,  in  the  statutory  form,(y)  and  is  to  be  delivered  to  the 
party  in  possession,  or  to  be  left  at  his  ordinary  dwelling- 
house,  or  to  be  transmitted  to  his  known  address  through  the 
post  office.  This  notice  must  (secondly)  be  proved  either  by  a 
certificate  in  the  statutory  form,(2)  indorsed  by  the  officer  on 
the  lease  or  extract,  and  attested  by  a  witness,  or  by  an  ac- 
knowledgment indorsed  by  the  party  in  possession,  or  by  his 
known  agent  on  his  behalf.  ITiirdly^  the  officer  ejecting  must 
have,  in  addition  to  the  lease  or  extract,  a  written  authority 
from  the  landlord,  or  from  his  factor  or  agent.  Fourthly^  the 
removal  or  ejectment  must  take  place  within  six  weeks  from 
the  expiration  of  the  term  of  endurance. 

A  tenant  threatened  with  ejection  under  these  provisions 
may  bring  a  suspension. 

9.  Bemoving  on  Letter  of  Bemoval. — Where  any  tenant  grants 
a  letter  of  removal,  either  holograph  or  attested  by  a  witness, 
in  a  form  provided  by  the  Act  of  185d,(a)  the  letter  has  the 
same  force  and  effect  as  an  extract-decree  of  removing,  and  is 
a  sufficient  warrant  to  any  sheriff-officer  of  the  county  within 
which  the  premises*are  situated  to  eject,  provided  certain  con- 
ditions are  complied  with.(&)  The  first  and  second  of  those 
conditions  are,  that  if  the  letter  bears  date  more  than  six  weeks 
before  the  term  of  removal,  notice  must  be  given,  and  proved, 

(x)  16  and  17  Vict.  e.  80,  2  80  (App.         (i)  Act  quoted,  Sch.  (J). 
Inzii).  (a)  lb.  Sch.  (K). 

(y)  Act  qnoted,  Sch.  (I)  (App.  zdv).  (6)  2b,  §  31. 
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in  the  same  way  as  under  the  preceding  article ;  and  the  third 
is,  that  in  like  manner  the  ejection  must  he  carried  out  within 
six  weeks  from  the  term. 

The  proceedings  may  he  suspended  in  common  form. 

EJEOTIONS. 

10.  Section  as  Enforoement  of  Bemoving, — The  decree  of 
removing,  if  not  complied  with,  is  carried  into  force  hy  an 
ejection  conducted  hy  officers  of  court,  who  have  power  for 
that  purpose  to  open  shut  and  lockfast  places,  and  to  remove 
all  the  tenant's  goods  and  effects  from  the  premises,  using  all 
the  requisite  force  for  that  purpose.  In  all  ejections  except 
those  under  the  Act  of  1838,  a  charge  of  forty-eight  hours  is 
given ;  (c)  and  under  that  Act,  the  time  for  the  charge,  if  any, 
is  fixed  in  the  decree. 

11.  Petition  for  Ejection. — Petitions  for  ejection  are  pre- 
sented against  parties  who  have  no  legal  right  or  title  of 
any  kind  to  possess  the  subjects,  or  whose  right  or  title,  if  they 
ever  had  one,  has  been  brought  competently  to  an  end.  Some- 
times the  petition  or  action — ^for  it  may  be  either — is  called  one 
of  intrusion,  where  the  defender  has  recently  taken  possession 
of  the  premises,  but  the  proceedings  are  in  substance  the  same. 
It  is  of  the  essence  of  such  a  petition  that  it  contain  an  allega- 
tion that  the  possession  of  the  respondent  is  vicious  or  pre- 
carious without  any  title.((:?)  The  proceedings  (mutatis  mutan- 
dis) are  much  the  same  as  in  the  process  of  removing. 


Section  XXIII. — Frocsedingb  concernino  Schoolmasters. 

Under  an  Act  passed  in  1861,(e)  the  jurisdiction  which  the 
Presbyteries  of  the  Church  of  Scotland  formerly  exercised  over 

(«)  A.  S.  27  Jul.  1830,  Schedole  (C) ;        (<2)  ffa%  ▼.  Lang,  26  June  1867,  5 
Alezinder'B  A.  8.  p.  404.  Macph.  951. 

(e)  24  and  25  Vict.  c.  107,  {{  14. 15. 

U2 
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the  good  conduct  of  parochial  schoolmasteis  was  transferred  to 
the  Sheriff.  Where  a  complaint  is  to  he  made  against  a  school- 
master, charging  him  with  immoral  conduct,  or  with  cruel  and 
improper  treatment  of  the  scholars,  the  heritors  and  minister  of 
the  parish,  or  the  clerk  of  the  preshytery  (under  its  authority, 
given  on  the  application  of  the  heritors  and  minister,  or  of  any 
six  heads  of  families  in  the  parish  whose  children  are  attending 
the  school),  may  complain  in  writing  to  the  Sheriff  of  the 
county  in  which  the  school  is  situate.  The  petition  must 
specify  the  particular  acts,  in  respect  of  which  the  complaint  is 
made.  A  copy  is  to  he  served  upon  the  schoolmaster,  and  he 
is  required  to  appear  on  an  inductee  of  fourteen  days  to  answer 
to  the  complaint.  The  defender  may,  within  the  fourteen 
days,  lodge  written  answers ;  or  he  may,  when  the  cause  comes 
to  he  tried,  simply  state  his  plea  to  he  not  guilty.  The  Sheriff 
thereafter  will  proceed  to  trial,  and  take  evidence  in  the  same 
way,  and  under  the  same  rules,  as  in  ordinary  civil  cases. 
Should  the  Sheriff  find  the  complaint,  or  any  relevant  part  of 
it,  proved,  he  must  pass  such  sentence  of  censure,  suspension, 
or  degradation,  as  in  his  opinion  the  case  requires.  The  sen- 
tence is  final,  and  not  suhject  to  review.  There  is  no  need 
for  the  personal  presence  of  the  respondent  when  sentence  is 
heing  pronounced.(^)  The  Sheriff  must  ascertain  and  specify 
the  expenses  properly  incurred  hy  the  complainers,  and  they 
are  entitled  to  recover  these  out  of  the  county  rate. 


Section  XXIV. — Sbrvicb  of  Heirs. 


1.  Jurisdietion. 

2.  Form  of  Petition, 

8.  Publication  of  the  Petition. 

4.  Proceedings. 

6.  Competing  Petitiane. 


6.  Opposing  Petition, 

7.  Appeal  to  Court  of  Seesfon. 

8.  Recording  and  Extract, 

9.  Reduction  of  Service. 


1.  JuiiBdiotion. — Since  1847  the  service  of  heirs  has  pro- 
ceeded on  petition  to  the  Sheriff,  instead  of  before  a  jury.   The 

(g)  Fleming  v.  Dickton,  A  Mar.  1863, 1  Macph.  517. 
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regulations  have  been  re-enacted  in  the  recent  Titles  to  Land 
Consolidation  Act.(/t)  In  a  petition  for  a  general  service,  the 
heir  applies  to  the  Sheriff  of  the  county  within  which  the  an- 
cestor had  at  the  time  of  his  death  his  ordinary  or  principal 
domicile ;  and  in  the  case  of  a  special  service,  the  heir  applies 
to  the  Sheriff  within  whose  jurisdiction  the  lands,  or  the  burgh 
containing  the  lands,  are  situated.  In  both  cases  the  Sheriff 
of  Chancery  has  a  co-ordinate  jurisdiction ;  and  he  has  the  sole 
jurisdiction  in  general  services  when  the  ancestor  had  no  domi- 
cile in  Scotland  at  the  time  of  his  death,  or  when  his  domicile 
was  unknown  or  doubtful ;  and  in  the  case  of  all  applications 
relating  to  lands  situated  in  more  counties  than  one.(i) 

2.  Perm  of  Petition. — The  form  of  the  petition  is  prescribed 
by  the  statute.  In  the  case  of  a  general  service,  it  sets  forth 
when  and  where  the  ancestor  died,  and  where  he  was  domiciled 
at  the  time  of  his  death.  Then  it  states  the  relationship  of 
the  petitioner,  and  the  character  in  which  he  desires  to  be 
served.  If  it  be  under  a  deed  of  provision,  the  deed  must  be 
specified  by  its  date  and  the  name  of  the  grantor,  or  be  other- 
wise described  so  as  clearly  to  identify  it.  If  it  be  a  deed  of 
entail,  it  may  be  referred  to  as  already  recorded  in  the  Register 
of  Tailzies,  and  only  the  destination,  or  such  part  thereof  as 
may  be  deemed  necessary,  quoted. 

In  petitions  for  special  service  the  domicile  of  the  ancestor 
need  not  be  set  forth,  but  the  lands  in  question  must  be,  and 
that  either  by  their  full  description,  or  by  some  leading  name, 
coupled  with  a  reference  to  some  prior  deed  recorded  in  the 
Register  of  Sasines,  where  the  full  description  will  be  found. 
The  title  of  the  ancestor  must  be  set  forth ;  and  when  it  is  an 
entail,  the  conditions  must  either  be  entered  at  full  length,  or 
referred  to.     The  relationship  or  character  the  petitioner  bears 


(h)  81  and  32  Vict.  c.  101  (App.  cxxii).     may  practise  before  the  Sheriff  of  Chan- 
(0  31  and  32  Viet.  c.  101 ;  §^  28  and     eery  (§  63). 
34  (App.  czxt).     Sheriff-Court  agents 


310  HANDBOOK  OF  PRACTICE.  [Pabt  III. 


Service  of  Heirs. 


is  then  set  forth  in  the  same  way  as  in  a  petition  for  general 
service. 

If  a  general  service  is  desired,  in  the  same  character  as  that 
in  which  the  special  service  is  asked,  it  may  he  craved  in  the 
same  petition  as  that  for  special  service. 

Where  a  general  service  is  to  he  limited  hy  a  specification, 
that  must  he  specially  mentioned,  and  the  specification  duly 
given. 

The  petition  is  signed  hy  the  petitioner,  or  hy  his  manda- 
tory specially  authorised  .(A;) 

8.  FuhUoation  of  the  Petition. — The  petition  is  puhUshed  at 
the  Court-house,  and  at  the  office  for  Edictal  Citations  in 
Edinburgh.  The  publication  at  the  Court-house  is  given  by 
affixing  a  short  abstract  of  the  petition  on  the  doors,  or  on 
some  conspicuous  place  in  the  Court,  or  in  the  office  of  the 
sherifif-clerk,  as  the  Sherifi*  may  direct.  The  edictal  publica- 
tion is  secured  by  leaving  a  short  abstract  of  the  petition  at 
the  office  of  Edictal  Citations  at  the  General  Register  Office, 
Edinburgh.(Q  For  all  practical  purposes,  publication  in  these 
ways  can  have  no  value. 

Caveats  may  be  lodged  with  the  Sheriff'-Clerk  by  any  person 
desirous  of  getting  special  notice ;  and  then  the  clerk  must  post 
a  notice  of  the  presentation  of  a  petition,  to  the  address  given, 
within  twenty-four  hours.(m) 

4.  Proceedings. — No  evidence  can  be  taken,  or  decree  pro- 
nounced, in  the  petition  till  after  the  elapse  of  fifteen  (n)  days 
from  the  date  of  the  latest  publication.  After  that,  evidence 
may  be  led  before  the  Sheriff  himself,  or  before  a  provost  or 
bailie  of  any  city,  or  royal  or  parliamentary  burgh,  or  before 
any  justice  of  peace,  or  before  any  notary -public,  or  before  any 
commissioner  whom  the  Sherifi*  may  name.(o)    The  evidence 

[h)  Act,  }  29.  case  of  Orknej  and  Shetland  being  con- 

(I)  Act,  {  80.  eerned. 

(m)  Act,  I  31.  (o)  Act,  {  88.    The  power  to  justices 

<n)  Act,  §  3S,  Twenty  dajs  in  the     and  notaries  to  take  evidence  is  new. 
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is  taken  down  in  the  same  way  as  under  proof  on  commission, 
and  a  complete  inventory  of  all  documents  produced  must  be 
certified  by  the  Sheriff  or  the  person  before  whom  the  evidence 
was  led.  On  considering  the  evidence,  the  Sheriff  pronounces 
decree  serving  the  petitioner,  or  dismissing  the  petition  in 
whole  or  in  part,  as  may  be  just. 

5.  Oompeting  Petitions. — Where  any  person  conceives  him- 
self to  have  a  preferable  right  to  be  served,  he  may  present  a 
competing  petition  to  the  Sheriff;  and  at  any  time  before  pro- 
nouncing decree  in  the  first  petition,  the  Sheriff  may  sist  it  or 
conjoin  it  with  the  second.  He  may  then  allow  each  of  the 
parties,  not  only  a  proof  in  chief,  but  a  conjunct  probation  in 
reference  to  the  claim  of  the  othei.(^p) 

6.  Opposing  Petition. — No  person  can  oppose  a  petition  un- 
less he  has  a  competing  claim  to  be  served.  It  does  not  seem 
essential  that  an  opponent  should  lodge  a  notice  of  appearance, 
but  he  must  present  his  objections  in  writing.  The  Sheriff  is 
then  directed  to  dispose  of  them  in  a  summary  manner  after 
hearing  (if  he  finds  it  necessary)  parties  orally  thereon.  This 
direction  allows  of  no  other  record  except  the  petition  6md  the 
objections.(9r) 

7.  Appeal  to  Oourt  of  SeBsion. — Where  the  Sheriff  pronounces 
a  decree  refusing  to  serve,  or  dismissing  a  petition,  or  repelling 
the  objection  of  an  opponent,  the  decree  may  be  brought  under 
review  by  a  note  of  appeal.  This  must  be  presented  within 
fifteen  days  from  the  judgment.(r)  It  must  be  intimated  to  an 
opponent  or  a  competitor.  The  Court  of  Session  deal  with  such 
appeals,  as  far  as  may  be,  as  with  appeals  in  ordinary  actions, 
allowing  additional  evidence  to  be  taken,  or  sending  the  case  to 

(p)  Act,  §  35.  not  admitted,  there  it  nothing  to  prevent 

{q)  Act,  {  40.     This  clause  plainly  any  part/  interested  from  appearing, 
applies  to  cases  where  the  death  of  the         (r)  Act,  §  42.     Twenty  days  are  al* 

ancestor  is  admitted  and  the  only  question  lowed  in  the  case  of  Orkney  and  Shetland . 
is  as  to  the  service.    Where  the  death  is 
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a  jury,  as  they  may  find  right.(«)  If  the  Court  of  Session  de- 
termine to  serve,  they  remit  to  the  Sheriff  to  carry  out  their 
judgment.(<) 

8.  Beoording  and  Extract. — The  petition,  decree,  proof,  and 
inventories  of  documents,  are  transmitted  by  the  sheriff-clerk 
to  the  office  of  the  Director  of  Chancery,  in  Edinburgh,  on  the 
application  of  the  petitioner,  and  the  extracts  are  prepared  in 
Chancery  and  thereafter  returned  to  the  sheriff-clerk  to  be 
given  to  the  party  or  his  agent.  Separate  extracts  may  be  had, 
if  required,  where  the  petition  related  to  separate  parcels  of 
land.(tt) 

9.  Bednction  of  Service. — After  a  service  has  been  carried 
through,  a  reduction  of  it  may  be  brought  at  any  time  within 
twenty  years  {v)  by  any  party  having  a  competing  title.(a;)  In 
such  a  reduction  the  anus  of  proof  lies  with  the  pursuer,  but  he 
does  enough  if  he  shows  that  the  evidence  on  which  the  service 
proceeded  was  insufficient ;  and  should  he  do  that,  the  defender 
may  lead  farther  evidence.(y)  The  case  may  be  tried  by  jury, 
or  in  any  way  in  which  civil  causes  may  competently  be  tried. 
When  the  Court  of  Session  determines  that  any  person  is  to  be 
served,  they  remit  to  the  Sheriff  to  carry  it  out. 


Section  XXV. — Sequestrations. 


1.  Na^urt  of  Remedy. 

2.  Sequestration  in  Payment, 
8.  Form  of  Applicatioti. 

4.  Inventory  of  Effects. 

5.  Proceedings  if  Petition  Opposed. 

6.  Sale  of  Sequestrated  Effects. 


7.  Reporting  Sale. 

8.  Sequestration  in  Security. 

9.  Register  of  Sequestrations. 

10.  Caveat  or  Interdict  against  Se- 

questration. 

11.  BreacK  of  Sequestration. 


1.  Nature  of  Bemedy. — A  sequestration  is  the  means  by 

(s)  Act,  §§  41,  42, 44,  and  45.    When  (v)  1617,  e.  13. 

a  record  is  required,  it  is  made  ap  in  the  (x)  Act,  §  48. 

Inner-Houae;  Act,  §  77  (App.  ccziii).  {y)  Alexander  ▼.  Officers  of  State,  30 

(<)  Act  as  Quoted.  March  1868,  6  Macph.  (H.  L.),  54. 

(«)Act,§36. 
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which  a  landlord  makes  the  effects  secured  to  him  by  his  right 
of  hypothec  available  in  payment  of  his  rent ;  and  it  is  of  two 
kinds.  Sequestration  in  payment  is  used  when  the  term  of 
payment  has  passed  with  the  rent  unpaid,  and  sequestration  in 
security  is  used  when  the  term  of  payment  has  not  come.  Fre- 
quently the  same  petition  asks  sequestration  in  payment  of  a 
past  due  rent,  and  in  security  of  a  rent  about  to  become  due. 

2.  Sequestration  in  Payment.— In  agricultural  subjects  the 
crop  of  each  year  is  held  to  be  hypothecated  for  the  rent  of 
that  year;  and  it,  along  with  the  stock,  is  secured  by  the  right 
of  hypothec  for  three  months  after  the  last  legal  or  conven- 
tional term  of  payment.(2;)  In  house  subjects  the  hypothec 
over  the  furniture  lasts  for  the  same  period  of  three  months. 
In  sequestrating,  therefore,  it  is  only  the  crop  of  the  particular 
year  which  can  be  touched ;  and  the  sequestration  must  be  used 
while  the  right  of  hypothec  lasts. (a) 

8.  Perm  of  Application. — The  application  is  by  petition, 
setting  forth  the  title  of  the  applicant  and  of  the  respondent, 
the  lease  or  other  tenure  under  which  the  farm  or  house  is  held, 
the  date  at  which  the  rent  fell  due,  and  the  fact  that  it  is  still 
unpaid.  The  prayer  asks  the  Court  to  give  a  warrant  or  ser- 
vice, and,  in  the  meantime,  to  sequestrate  the  effects  on  the 
premises  in  question,  and  to  authorise  an  idventory  of  them  to 
be  made.  The  prayer  may  also  contain  a  conclusion  for  a  de- 
cree of  payment  of  the  rent,  (6)  which  it  is  sometimes  useful  to 
have.  In  special  circumstances,  to  be  set  forth  in  the  petition, 
the  prayer  may  also  ask  for  authority  to  bring  back  effects 
which  have  been  illegally  removed  from  the  premises,  as  it  is 


(x)  30  and  81  Vict.  e.  42,  §  4.    When  Landlord  and  Tenant  ii,  363.     Under 

agricultural  produce  or  stock  is  seques-  leases  current  at  the  date  of  the  Act  the 

trated,  furniture,  implements,  and  im  right  of  hypothec  is  more  extensive,  as 

ported  manures  cannot  be  included ;  lb.,  the  crop  may  be  sequestrated  at  any  time. 

§  6.  ib)  A.  S.  10  July  1839,  §  151 ;  16  and 

(a)  See  Act  quoted,  and  Hunter  on  17  Vict.  c.  80,  §  27. 
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only  to  effeots  on  the  premises  that  the  power  to  sequestrate 
extend8.(c) 

4.  Inyentoiy  of  Effects. — Unless  a  caveat  has  been  lodged, 
or  an  interdict  obtained,((2)  the  Court  sequestrates  and  grants 
warrant  to  inventory  at  once  on  the  petition  being  presented. 
Under  this  warrant  an  officer  of  court,  in  presence  of  a  witness, 
makes  an  inventory  of  the  whole  effects  secured  by  the  hypo- 
thec, and  returns  an  execution  signed  by  himself  and  the  wit- 
ness. This  inventory  must  be  specific,  and,  where  the  pre- 
mises are  large,  should  give  the  particular  place  where  each 
article  is  found,  so  that  there  may  be  no  difficulty  in  identifying 
it.  The  inventory  measures  the  extent  of  the  sequestration, 
and  anything  not  specified  in  it  is  not  Bequestrated.(e) 

5.  FroceedingB  if  Petition  opposed. — ^Where  the  defender 
opposes  the  sequestration,  he  must  enter  appearance  in  the 
usual  way.  If  he  find  caution  for  the  rent,  or  consign  it,  the 
interim -sequestration  will  be  recalled ;  and  it  will  also  be  re- 
called as  soon  as  it  is  made  to  appear  that  it  is  illegal.  When 
the  litigation  goes  on,  a  record  is  made  up  in  common  form. 
Where  the  squestration  has  been  recalled  on  caution,  decree 
for  payment  of  the  rent  and  expenses  incurred  may  be  given 
against  the  tenant,  and  enforced  against  him  and  the  cau- 
tioner \{g)  and  where  it  has  been  consigned,  payment  may  be 
given  out  of  the  consigned  money. 

6.  Bale  of  Sequestrated  Effects. — Where  the  sequestration  is 
unopposed,  or  not  successfully  opposed,  a  warrant  to  sell  is 
granted.  This  warrant  may  be  given  after  the  three  months 
are  out,  provided  the  effects  have  been  inventoried  within  the 
three  months.     A  time  and  place  for  the  sale  are  fixed  by  the 

(e)  M'LeUan  ▼.  Graham,  30  Jane  1841,         («)  Honburgh  t.  MorUm,26  Feb.  1825, 
F.  2  Hooter,  894.  3  S.  596. 

(d)  Infra,  Art.  9.  {g)  Clark  T.  Duncan,  3  Dec.  1838  12 

8. 158. 
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Sheriff,  and  proviBion  is  made  for  duly  advertising  it.  The 
sale  is  by  public  roup,  and  takes  place  at  the  sight  of  the  clerk 
of  court  or  of  some  person  appointed  by  the  Sheri£r.(A)  Goods 
should  be  sold  to  the  extent  only  of  the  rent  and  expenses  ; 
but  it  will  be  no  objection  that  there  is  a  small  8urplus.(i) 

7.  Beporting  Bale. — Immediately  on  the  sale  being  con- 
cluded, or  at  least  within  fourteen  days  thereafter,  the  roup  roll, 
or  a  certified  copy  of  it,  and  a  state  of  the  proceeds  and  ex- 
pense of  the  sale,  must  be. lodged  in  the  hands  of  the  clerk  of 
court;  and  the  Sheriff,  if  he  see  cause,  or  on  the  motion  of 
either  party,  may  order  the  gross  proceeds  to  be  consigned. 
The  accounts  are  taxed  by  the  auditor ;  the  report  of  the  sale 
is  approved  of  the  Sheriff ;  and  any  balance  remaining  over  is 
paid  back  to  the  tenant. 

8.  Sequestration  in  Secnrity. — ^Before  the  term  of  payment, 
if  the  tenant  be  in  embarrassed  circumstances  so  as  to  endanger 
the  rent,  the  landlord  may  sequestrate  in  security,  and  the  pro- 
ceedings in  this  case  are  similar  to  those  in  a  sequestration  for 
payment,  except  that  warrant  to  sell  cannot  be  granted  in  general 
till  after  the  term  of  payment.  Where,  however,  the  effects  are 
perishable,  and  the  tenant  is  bankrupt,  and  is  allowing  them  to 
perish  for  want  of  care,  or  making  away  with  them,  warrant  to 
sell  may  be  granted  at  once.(A;)  The  Sheriff  may  also  appoint 
a  person  to  take  charge  of  the  sequestrated  effects  (Q  where 
the  tenant  does  not  offer  caution  to  make  them  forthcoming. . 
If  the  rent  be  paid  when  due,  it  seems  that  the  landlord  must 
pay  the  expense  of  the  sequestration,  even  though  he  had 
reasonable  ground  (such  as  the  existence  of  arrears)  for  laying 
it  on  at  the  time.(n) 

{h)  A.  S.  10  July  1839,  §  150  (App.  6202 ;  WeU$  ▼.  Proudfoot,  12  Feb.  1800, 
IsTi).  Hume  226. 

(0  GaOoway  t.  M'Pherton,  16  Feb.  (I)  A.  8.  10  Jolj  1839,  §  152.  The 
1830,  8  S.  539.  power  is  applicable  to  any  seqaestration. 

{k)  Dow  V.  Hay,  25th  June  1784,  M.         (n)  Gordon  ▼.  SuUie,  11  June  1836, 14 

S.954. 
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9.  Begister  of  Seqnestrations. — Under  the  Hypothec  Amend- 
Tnent  Act  of  1867  the  sheriff-clerk  is  bound  to  keep  a  register 
of  all  sequestrations  issued,  and  to  show  it  to  any  one  applying 
on  payment  of  a  fee  of  one  shilling.(o)  The  landlord  should 
ascertain  that  this  registration  is  complete,  as  the  validity  of 
the  sequestration  may  be  questioned  if  it  be  neglected. 

10.  Oayeat  or  Interdict  agaLoBt  Sequestration. — ^Where  a  ten- 
ant has  reason  to  believe  that  sequestration  is  about  to  be  used 
against  him  illegally,  he  may  lodge  a  caveat  which  will  ensure 
him  an  opportunity  of  being  heard  before  the  warrant  is  issued. 
When  he  wishes  the  question  at  issue  between  himself  and  the 
landlord  settled  without  waiting  till  the  latter  chooses  to  move, 
he  can  apply  for  interdict.  In  both  cases  the  landlord's  right 
to  sequestrate  will  not  in  general  be  interfered  with,  except  on 
caution  or  consignation.  ( p) 

11.  Breach  of  Sequestration. — If  the  tenant  removes  or  sells 
the  sequestrated  effects,  he  is  liable  to  be  imprisoned  on  a  sum- 
mary petition  for  breach  of  sequestration.  It  hardly  requires 
to  be  said  that  he  is  also  liable  for  all  loss  and  damage  he  may 
occasion.  Any  who  knowingly  assist  him  in  these  things  ren- 
der themselves  liable,  not  only  to  summary  imprisonment  in 
the  sam^  way,  but  also  in  payment  of  the  rent.  It  is  not,  how- 
ever, a  breach  of  sequestration  for  the  tenant  to  use  such  of 
the  sequestrated  effects  as  are  required  for  the  sustenance  of 
his  8ervants,(g)  or  of  sequestrated  animals,(r)  even  though  the 
effects  be  consumed  in  the  using.  And  where  the  tenant  is  in 
bona  fides  in  what  he  does,  he  will  not,  even  though  he  break 
the  sequestration,  be  liable  to  any  arbitrary  punishment.  Thus, 
where  a  tenant  thought  that,  in  accordance  with  the  general 
custom  in  his  county,  a  certificate  by  the  clerk  of  caution  hav- 

(o)  30  and  31  Viet.  e.  A%  §  7.    The         {q)  M'Olathan  t.    AthoU,  29   Jane 

obligsUoB  to  register  applies  slso  to  se-  1819,  F.C. 

questnUoos  under  the  Small  Debt  and         (r)  MiUer  v.  PaUrmm,  28  June  1851, 

Debts  Becovery  Acts.  9  8.  792. 

ip)  2  Hunter,  403. 
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ing  been  lodged  was  a  sufficient  recall  of  a  sequestration,  and 
acted  accordingly,  he  was  held  not  liable  in  punishnient.(5) 

Where  a  petition  for  breach  of  sequestration  prays  for  penal 
consequences,  the  concurrence  of  the  public  prosecutor  should 
be  obtained,  as  in  the  case  of  a  petition  for  breach  of  interdict. 


Section  XXVI. — Sdspemsionh. 

Suspensions  of  the  decrees  obtained  under  the  summary 
diligence  system  in  use  in  Scotland  are  competent  to  a  limited 
extent  in  the  Sheriff-Court.  Where  a  charge  has  been  given 
on  any  decree  of  registration  (which  has  proceeded  upon  a  bond, 
bill,  contract,  or  other  form  of  obligation,  registered  in  any 
Sheriff-Court  books,  or  in  the  books  of  Council  and  Session,  or 
other  competent  books),  for  payment  of  any  sum  of  money  not 
exceeding  the  sum  of  twenty-five  pounds  of  principal,  exclu- 
sive of  interest  and  expenses,  a  suspension  may  be  brought  in 
the  Sheriff-Court.(<)  It  will  be  observed  that  the  power  here  is 
very  limited,  that  it  applies  only  to  the  case  of  a  charge  for  pay- 
ment having  been  given,  and  of  the  amount  charged  for  not 
exceeding  twenty-five  pounds,  exclusive  of  interest  and  ex- 
penses, and  that  no  mention  is  made  of  any  power  of  liberating 
from  prison  where  the  charge  has  already  been  followed  by  im- 
prisonment. 

The  application  must  be  made  to  the  Sheriff-Court  of  the 
domicile  of  the  person  charged.  It  cannot  be  made  except  on 
sufficient  caution ;  but  suspension  seems  always  to  be  competent 
on  that  being  found,  although  in  most  other  kinds  of  suspen- 
sions, consignation  is  requisite,  either  at  common  law  or  under 
the  obligation  on  which  the  decree  has  followed.  Before  the  sist 
can  be  granted,  the  caution  must  be  found  for  the  sum  charged 
for,  and  for  the  interest  and  expenses  to  be  incurred  in  the 
Sheriff-Court.     On  the  caution  being  found,  the  Sheriff  has 

{»)  Kippen  t.    Oppenheim,  30  Jane         (I)  1  and  2  Vict.  c.  119,  g  19  (App. 
1846,  8  D.  957.  xzvi) ;  and  A.  S.  10  July  1839,  §§  IIC. 

117  and  118  (App.  izi). 
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power  to  sist  execution  against  the  petitioner,  to  order  intima* 
tion  of  the  petition,  and  thereafter  to  proceed  with  the  petition 
in  the  same  manner  as  in  the  case  of  other  summary  petitions. 

The  sist  should  be  immediately  intimated  to  the  charger. 
If  he  does  not  reside  within  the  county  the  order  should  be  in- 
dorsed by  the  Sheriff-clerk  of  the  county  where  he  does  reside. 
If  he  lives  out  of  Scotland,  the  intimation  should  be  made  to 
the  mandatory,  or  other  person  in  this  country  at  whose  in- 
stance the  diligence  is  being  carrried  out,  for,  although  this 
may  not  be  complete  legal  intimation,  it  would  not  be  safe  after 
this  for  the  holder  of  the  decree  to  go  further. 

Appeals  from  the  Sheriff- Substitute  to  the  Sheriff  may  be 
taken  in  suspensions  in  the  usual  way,  but  there  is  a  provision 
that  the  Sheriffs  decision  on  any  preliminary  objection  to  the 
competency  or  regularity  of  the  petition  shall  be  final.  This 
provision,  however,  it  will  seldom  be  necessary  to  found  upon, 
because  nearly  everything  it  could  apply  to  is  more  stringently 
provided  for  by  the  provision  of  the  Act  of  1853(u)  prohibiting 
all  review  of  decisions  in  causes  not  exceeding  the  value  of 
twenty-five  pounds. 


Section  XXVII. — Taxation  op  Agent's  Accounts. 

The  Act  of  Sederunt  of  1839  provides  simple  machinery 
for  taxing  accounts  between  agent  and  client  in  certain  cases. 
The  provision  applies  only  to  accounts  incurred  in  reference  to 
actions,  and  where  the  client,  moreover,  does  not  dispute  his  lia- 
bility. The  agent  or  client  may  present  a  summary  applica- 
tion to  the  Sheriff  before  whom  the  cause  depends  or  depended 
for  authority  to  have  the  account  taxed.  This  is  intimated  on 
a  service  of  at  least  seven  days,  and  then  the  account  is  re- 
mitted to  the  auditor  and  taxed ;  and  each  party  can  object  to 
the  taxation,  or  appeal  against  the  Sherifi^s  judgment  as  in  an 
ordinary  action.    On  the  amount  of  the  account  being  ascer- 

(«)  16  and  17  Vict.  c.  80,  §  22. 
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tained,  decree  for  it  may  be  given,  extracted,  and  enforced  in 
the  usnal  way.(v) 


Section  XXVIII. — Action  op  Transferencb. 

The  action  of  transference  is  the  means  by  which  the  re- 
presentative of  a  deceased  pursuer  or  defender,  who  will  not 
sist  himself,  is  forced  to  appear  and  pursue  or  defend  the  action 
to  which  his  ancestor  has  been  a  party.  The  summons  sets 
forth  what  the  original  action  was,  and  the  capacity  in  which 
the  person  called  represents  the  deceased,  and  concludes  that 
the  representative,  in  the  case  of  a  pursuer,  shall  be  ordained 
to  appear  and  proceed  with  the  cause ;  and,  in  the  case  of  a 
defender,  shall  be  decerned  against  in  terms  of  the  original 
conclusions.  The  action  can  be  raised  in  the  Sheriff-Court, 
only  when  the  Sheriff  before  whom  the  original  cause  de- 
pended has  jurisdiction  over  the  representative  also.(a;)  If  this 
Sheriff  has  no  jurisdiction  over  him,  the  action  must  be  raised 
in  the  Court  of  Session.  It  would  be  of  no  avail  to  raise  it  before 
the  Sheriff  to  whose  jurisdiction  the  representative  was  liable, 
because  the  original  action  could  not  be  remitted  to  that  Court. 

In  the  action  of  transference,  the  only  question  discussed  is 
the  competency  of  transferring ;  and  that,  when  disputed,  is  dis- 
posed of  as  in  an  ordinary  action.  Should  the  Court  decide  to 
transfer,  the  action  of  transference  is  remitted  to,  or  conjoined 
with,  the  original  action,  and  that  is  proceeded  with.  Should 
the  transference  be  in  the  Court  of  Session,  the  original  6M$tion 
must  be  removed  there  by  appeal  oh  contingentiain. 


Section  XXIX. — Tutors  and  Choosing  Curators. 


1.  Choonng  Curator b.  I  Z.  Act  of  Curatory. 

2.  Curatorial  Inventortea.  I  4.  Tutorial  Itwentoriet. 


1.  Ohoofiing  Onrators. — Where  the  father  of  a  minor  above 

(o)  A.S.10Jiil7.1889,§110(App.Iz).     1838,16  S.  907,  and  Mithorities  there 
(x)  See  Cameron  ▼.  CJwqman,  9  Mar.     cited. 
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the  age  of  puberty  has  died  without  naming  curatora,  the  minor 
may  choose  them.  In  order  to  do  this  the  minor  raises  a  sum- 
mons (or  edict)  of  curatory,  in  which  he  or  she  calls  two  of  the 
nearest  of  kin  on  the  father's  side,  and  two  on  the  mother's  side, 
and  all  others  having  interest,  to  hear  and  see  the  curators 
chosen,  and  the  curatorial  inventories  given  up.(y)  The 
next  of  kin  are  named  individually  and  cited  in  the  usual 
manner ;  and  the  "  others  having  interest "  are  cited  edict- 
ally  at  the  market-cross  of  the  head  burgh  of  the  county 
within  which  the  minor's  lands  lie,  or,  if  he  has  no  lands, 
at  the  head  burgh  of  his  own  domicile.(2)  The  summons 
is  brought  in  the  Sheriff  Court  within  whose  jurisdiction  the 
minor  resides ;  and,  if  it  has  to  be  served  on  persons  beyond 
the  jurisdiction,  it  must  of  course  be  duly  indorsed.(a)  If 
all  the  next  of  kin  are  out  of  Scotland,  application  must  be 
made  to  the  Court  of  Session.  The  summons  proceeds  on 
an  inductee  of  nine  days.  On  the  summons  being  called 
in  Court,  the  minor  appears  and  makes  choice  of  one  or 
more  parties  to  be  his  curators,  whose  appointment  he  may 
make  simple  or  joint,  with  a  sine  quo  non  or  a  quorum,  con- 
ditionally or  unconditionally .(6)  The  curators  then  accept  the 
office  (in  writing),  and  take  the  oath  defideli  administratione.  1£ 
they  be  not  present,  a  commission  may  be  granted  to  take  their 
acceptance  and  oath.  Usually  the  next  of  kin  do  not  appear, 
but  when  they  do  appear  the  proceedings  are  the  same. 

2.  Ouratorial  InyentorieB. — ^The  next  step  is  for  the  curator 
to  give  up  an  inventory  of  all  the  property  of  the  minor.  If 
the  next  of  kin  have  appeared,  they  appoint  a  delegate  to 
concur  with  the  curator  in  making  up  the  inventory,  and  when 
they  do  not  appear,  the  Court  appoints  a  delegate  to  concur  for 
them.     On  the  inventory  being  made  up,  three  copies  are  pre- 


(y)  1  j»55  c.  85 ;  WaUaee  ▼.  Kennedy,        (a)  Bumei  t.  Burnet,  1685,  H.  16,S06 ; 
29  July  1674,  M.  16,290.  1  and  2  Vict.  c.  119,  §  24  (App.  xxvii). 

(s)  1555,  c.  35.  (6)  Fraser  on  Parent  and  ChUd,  by 

Cowan,  p.  358. 
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pared  and  lodged  and  sworn  to  as  correct  by  the  curator.  One 
copy  is  set  aside  for  the  next  of  kin,  the  second  is  recorded  in 
the  books  of  Court,  and  the  third  ia  given  back  to  the  curator. 

8.  Act  of  Ouratoiy. — ^When  these*  things  are  completed,  an 
act  of  curatory  is  extracted,  and  the  curator  is  then  fully  in- 
stalled in  his  office.  The  curator  thus  appointed  acts  both 
in  law  suits  and  in  ordinary  business.  Where  there  are  no 
such  curators  the  Court  may  appoint  a  curator  ad  litem  to  act 
in  any  particular  action  which  is  depending. 

4.  Tutorial  Inyentories. — Although  tutors  cannot  be  ap- 
pointed, they  may  give  up  the  tutorial  inventories  in  the  Sheriff- 
Court  in  a  manner  similar  to  that  used  by  curators.  When  the 
inventories  are  prepared  and  signed  by  the  nearest  of  kin  on 
each  side,  they  are  presented  (along  with  a  petition)  to  the 
Sheriff  for  authority  to  record.  Where  the  next  of  kin  have 
refused  to  concur,  the  petition  is  served  on  them,  and  calls  on 
them  to  see  the  Sheriff  name  delegates  to  sign  for  them ;  and, 
unless  cause  is  shown  to  the  contrary,  the  Sheriff  exercises  that 
power. 


X 
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PART  IV. 


SMALL  DEBT  AND  DEBTS  RECOVEEY  COUETS. 


Chapter  I. 


SMALL  DEBT  COURT. 


1.  JuritcUetion, 

2.  Nature  of  Proceedingt, 
8.  Small  Debt  Circuits. 

4.  Agents  in  Small  Debt  Courts. 
6.  What  Actions  Competent. 

6.  Petitory  Actions. 

7.  Summons. 

8.  Citation. 

9.  Arrestment  in  Security. 

10.  Decree  in  Absence  of  Defender ^ 

and  Reponing. 

1 1.  Absolvitor  in  Absence  of  Pursuer, 

and  Re-hearing. 

12.  Remits  from  the  Ordinary  Court. 


18.  Remitting  to  Ordinary  Court. 

14.  Counter  Claims. 

16.  Hearing  and  Evidence. 

16.  Judgment  and  Decree. 

17.  Extract. 

18.  Execution. 

\^.  At  whose  Instance. 

20.  Execution  beyond  County. 

21.  Poinding  and  Sale. 

22.  Imprisonment. 

28.  Arrestment  m  Execution. 
24.  Furthcoming. 
26.  MuUiplepoinding. 
26.  Sequestration. 


1.  JnrisdiotioD. — The  Small  Debt  Court  is  for  the  summary 
disposal  of  causes  for  the  payment  or  distribution  of  sums  of 
money  not  exceeding  the  amount  of  £12.  In  the  original 
Small  Debt  Act  of  1825  the  limit  was  £8;  which  was  ex- 
tended by  a  new  Act,  in  1829,  to  £100  Scots.  This  Act 
repealed  that  of  1825.(a)  When  the  Act  of  1837  (which 
is  the  present  Small  Debt  Act)  was  passed,  the  Act  of  1829 
was  repealed,  and  various  improvements  made  in  the  forms, 
but  the  jurisdiction  remained  at  £8,  6s.  8d.(6)    In  1853  it  was 


(a)  10  Gko.  lY.  c  55. 


(()  1  Vict.  c.  41  (App.  czli). 
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extended  to  £12. (c)  From  some  expressions  in  the  Act  of 
1837,  it  probably  was  intended  that  the  jurisdiction  should  also 
apply  to  disputes  about  things  other  than  money,  of  less  than 
the  value  in  question,  but  the  intention  has  not  been  carried 
out.  In  the  Small  Debt  jurisdiction  the  Sheriff  is  not  exercis- 
ing a  statutory  jurisdiction  where  his  whole  powers  are  con- 
tained in  the  statute,  but  he  is  exercising  the  full  powers  of 
his  ordinary  jurisdiction  with  certain  additional  facilities  con- 
ferred by  the  statute.((2)  It  is  important  to  bear  this  in  mind 
when  cases  occur  for  which  the  statute  has  not  specially  pro- 
vided. 

2.  ITatuie  of  Proceedings. — The  proceedings  are  of  a  sum- 
mary kind.  There  are  no  written  pleadings  except  the  sum- 
mons ;  the  evidence  is  not  reduced  to  writing,  and  the  orders  of 
Court  are  not  written  at  length  in  interlocutor  sheets,  as  in 
ordinary  causes,  but  are  shortly  minuted  in  a  book  signed  each 
court-day  by  the  Sheriff.  A  form  of  this  book  is  provided  by 
the  statute,  and  i^  is  the  only  record  retained  in  the  court.(<?) 

Certain  court-days  are  usually  appointed  for  calling  the 
Small  Debt  roll,  but  these  are  for  convenience  only,  and  a 
case  may  be  adjourned  to  any  other  day.(^)  The  Table  of  Fees 
must  be  printed  and  hung  up  in  the  court  room. 

8.  Small  Debt  Oiromts. — ^For  the  Small  Debt  Courts  the 
counties  or  Sheriff-Court  districts  are  sub-divided  into  smaller 
districts,  and  Circuit  Courts  are  held  in  each  at  different  periods 
in  the  year.  These  divisions  are  made  for  convenience  sake. 
It  was  at  one  time  thought  that  it  was  imperative  on  the  pur- 
suer to  bring  his  action  in  the  district  in  which  the  defender 
was  domiciled,  unless  where  he  got  leave  from  the  Sheriff,  on 
special  cause  shown,  to  bring  it  in  another  district.     But  this 

(c)  16  and  17  Vict.  c.  80,  §  28.  (e)  1  Vict.  c.  41,  §  117. 

\d)  See  SeoU  ▼.  Letham,  22  May  1846,         {g)  WeatherUone  v.  Gourlay,  13  April 
6  Bell's  Ap.  Ca.  126  (quoted  infra,  p.  881,      1860,  8  Irvine,  589. 
note  (v) ;  and  Fr€uer  v.  MtuikifUoA,  19 
Dec.  1867,  6  Macph.  170. 

X2 
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reading  seems  to  be  incorrect,  and  has  recently  been  decided 
to  be  so.(A)  The  clause  of  the  statute  governing  the  matter  is 
somewhat  obscure,  but  it  seems  that  the  pursuer  has  his  choice, 
to  bring  the  action  either  in  the  principal  court  or  at  the  cir- 
cuit court  in  which  the  defender  resides.  If  there  be  different 
defenders  residing  in  different  circuits,  the  case  must  be  brought 
in  the  principal  court. 

The  Sheriff  may  at  any  time  remove  causes  from  s^y  one 
court  to  any  other,  or,  on  special  cause  shown,  allow  the  sum- 
mons to  be  issued  in  a  different  court  from  that  to  which  it 
would  naturally  fall.  This  special  cause  may  be  shown  either 
in  writing  lodged  with  the  sheriff-clerk,  or  on  verbal  application 
in  open  court,  and  it  is  enough  to  show  that  the  course  pro- 
posed will  be  expedient  for  the  ends  of  justice.(«) 

4.  Agents  in  Small  Debt  Oourts. — Agents  are  not  allowed  to 
appear  in  the  Small  Debt  Court  except  with  the  special  leave 
of  the  Sheriff,  to  be  obtained  on  cause  shown  and  recorded  in 
the  Book  of  Causes.  The  parties  must  appear  in  all  ordinary 
cases  by  themselves,  or  by  a  member  of  their  family,  or  by 
such  other  person  (not  being  an  officer  of  court),  as  the  Sheriff 
may  allow.(A;)  When  agents  do  appear,  there  is  no  provision 
for  making  their  remuneration  a  charge  in  the  cause.  The 
statute  appears  to  have  intended  that  a  party  desiring  the  assist- 
ance of  an  agent,  and  showing  cause  for  obtaining  it,  should, 
nevertheless,  have  it  at  his  own  cost  only,  for  it  is  anxiously 
provided  that  no  other  fees  are  to  be  taken  or  allowed  except 
certain  specified  fees.  Another  view,  however,  is  taken  in  some 
courts,  and  it  is  understood  that  small  fees,  fixed  at  the  discre- 
tion of  the  Sheriff,  are  allowed. (Q  When  cases  are  remitted 
from  the  Ordinary  to  the  Small  Debt  Court,  it  is  usual  to  allow 
the  expenses  of  agents,  although  the  authority  for  this  is  not 
altogether  clear. 

{h)  McGregor  ▼.  Stewart,  28  Sept         (k)  1  Vict  e.  41,  §§  14  and  15. 
1S68  (Aberdeen  Circuit).  (<)  This  has  been  the  practice  in  Aber- 

(i)  1  Vict  e.  41,  §  23.  deenshire  for  some  time. 
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5.  What  AotionB  Oompetent. — There  are  four  actions  com- 
petent in  the  Sheriff-Court,  viz.,  the  Ordinary  or  Petitory  Ac- 
tion, the  Action  of  Furthcoming,  Multiplepoinding,  and  Se- 
questration for  Bent. 

6.  Fetitoiy  Aotiom. — The  petitory  action  may  conclude  for  pay- 
ment of  a  sum  of  money,  due  on  any  kind  of  claim,  competent 
in  the  Ordinary  Court,  not  exceeding  the  value  of  £12.  It 
may  also  conclude  for  payment  of  penalties  due  for  statutory 
offences  ;(n)  and  there  is  a  provision  that  claims  for  compensa- 
tion for  injury  by  riot  may  be  settled  under  it.(o)  It  is  the 
value  of  the  claim  at  the  date  of  bringing  the  action  which  is 
the  standard.  If  it  be  over  £12,  it  may  be  restricted  to  that 
amount,  the  pursuer  being  held  to  have  abandoned  the  rest  of 
his  claim.  The  expenses  of  bringing  or  conducting  the  action 
are  not  included. 


7.  Summons. — The  form  of  summons  is  provided  by  the 
8tatute.(|))  The  origin  of  the  debt  or  ground  of  action,  and  when- 
ever possible  the  date  of  the  cause  of  action  or  last  date  in  the 
account,  must  be  inserted.  The  summons  must  of  course  be 
relevant,  and  the  ground  of  action  shown  in  some  way  \{q)  but 
it  need  not  be  stated  at  length  or  in  detail.(r)  Accounts 
founded  on  need  not  be  annexed,  but  they  must  be  referred 
to  in  the  summon8,(9)  and  a  copy  must  be  served  on  the  de- 
fender. There  is  nothing  to  prevent  a  Small  Debt  summons 
from  being  amended,  with  the  permission  of  the  Sheriff. 


(n)  SmaU  I>ebt  Act,  §  2;  Act  of  1853, 
§  26  (App.  cxlii). 

(o)  Small  I>ebt  Act,  §  22. 

{p)  Act,  Schedule  (A)  (App.  czli). 

{q)  A  decree  for  dmnages  in  transit, 
obtained  on  a  summons  for  goods  sold, 
was  set  aside;  Okugow  &  8<nUh-Weetem 
Eaiboay  t.  Wilaon,  5  May  1855,  2  Irv. 
162. 

(r)  A  sammons  on  an  account  for  a 
year's  medical  attendance,  detailing  nei- 


ther visits  nor  specific  charges,  was  sus- 
tained; Motoal  T.  Martine,  20  June  1856, 
2  Irv.  435. 

(s)  See  Aitken  v.  LearfMnUh,  27  April 
1855,  2  Irv.  156,  where  it  was  held  to 
be  no  objection  to  a  summons  that  it 
gave  no  statement  of  the  origin  of  the 
cause  of  action  otherwise  than  by  a  re- 
ference to  an  account  indorsed  on  the 
summons,  but  forming  no  part  of  it. 
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The  BummoDS  must  have  printed  on  it  the  Small  Debt  Table 
of  Fees,  and  a  sheriff-clerk  issuing  a  summons  without  that 
table  is  liable  to  a  fine.(<) 

8.  Citation. — The  rules  as  to  citation  are  much  the  same  as 
in  the  Ordinary  Court,  and  the  defender  is  called  to  appear  at  a 
specified  court,  which  must  not  be  sooner  than  the  sixth  day 
after  citation.  No  witness  is  required  to  the  citation  ;  and  the 
citation  may  be  proved  either  by  an  execution,  or  by  the  officer 
on  oath  in  court.(u) 

9.  Arrestment  in  Security. — Arrestment  on  the  dependence 
may  be  used,  and  the  form  of  summons  contains  a  warrant  to 
that  effect.  There  is  a  specialty  that  under  a  Small  Debt  sum- 
mons wages  cannot  be  arrested  on  the  dependence.(t;)  It  is 
also  provided  that  all  such  arrestmentis  cease  and  determine  on 
the  expiry  of  three  months,  unless  they  be  renewed  by  special 
warrant  or  order  duly  intimated  to  the  arre8tee.(a;)  The  Act 
also  contains  provisions  and  forms  for  loosing  arrestments  on 
the  dependence.  The  loosing  may  either  be  on  caution  (found 
to  the  satisfaction  of  the  sheriff-clerk)  or  on  consignation  of 
the  debt  sued  for,  with  certain  sums  for  expen8es.(^) 

10.  Decree  in  Absence  of  Defender,  and  Beponing. — If  the 
pursuer  appear,  and  the  defender  be  absent  and  unrepresented 
(art.  4),  decree  in  absence  may  be  pronounced,  unless  suffi- 
cient cause  shall  be  shown  for  the  non-appearance-^— in  which 
case  the  Sheriff  may  adjourn  the  hearing.(z)  The  decree  in 
absence  may  be  opened  up  on  the  defender  consigning  with  the 
clerk  the  expenses  decerned  for,  and  ten  shillings  to  meet  far- 
ther expenses.  This  must  be  done  either  before  any  charge 
has  been  given,  or,  if  etfter  a  charge,  before  implement  or  before 


(0  Small  Debt  Act,  §  83.  (o)  8  and  9  Vict.  c.  89  (App.  czIt). 

(«)  Act,  §  3.    The  forau  for  ciUtion  (x)  Small  Debt  Act,  I  6. 

and  execution  are  contained  in  Schedule  (y)  Ih.,  {  8. 

(A).  («)  Ih.,  i  16. 
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three  months'  delay  have  followed  the  charge.  What  imple- 
ment prevents  reponing  has  already  been  con8idered.(a)  If 
there  be  no  objection  to  reponing,  the  clerk  (on  the  consigna- 
tion being  made)  issues  a  warrant  which  sists  execution  till 
next  court-day,  and  gives  authority  to  cite  the  pursuer  and 
witnesses  and  havers  for  both  parties  to  appear  then.  This 
warrant,  duly  served,  is  the  authority  for  rehearing  the  cause. 
The  consigned  expenses  must  be  paid  over  to  the  pursuer,  un- 
less the  Sheriff  see  fit  to  order  otherwi8e.(6) 

11.  Absolvitor  in  Absence  of  FniBuer,  and  Behearing. — Where 
the  pursuer  fails  to  appear  personally,  or  by  a  proper  represen- 
tative, the  defender  may  get  decree  of  absolvitor  in  absence,  (c) 
The  pursuer  has  a  limited  time  after  this  within  which  he  may 
apply  to  have  the  cause  reheard.  If  within  one  calendar  month 
after  the  absolvitor  he  consign  with  the  clerk  the  expenses 
awarded  to  the  defender,  and  five  shillings  for  farther  expenses, 
he  may  obtain  a  new  warrant  for  citing  the  defender  and  wit- 
nesses for  both  parties  to  another  court ;  and  on  this  the  case 
is  reheard.  The  expenses  consigned  are  paid  to  the  defender, 
unless  the  contrary  be  specially  ordered. ((2) 

12.  Bemits  from  the  Ordinary  Court. — Cases  may  come  to 
the  Small  Debt  Court  from  the  Ordinary  Court.  Where  an  ac- 
tion is  brought  in  the  Ordinary  Court  for  a  sum  not  exceeding 
£12,  or  where  the  balance  remaining  due  on  an  ordinary  action 
has  been  reduced  by  interim  decree  or  otherwise  so  as  not  to 
exceed  that  sum,  the  Sheriff  may  remit  the  cause  to  the  Small 
Debt  Court.  The  consent  of  the  pursuer  is,  however,  essential  to 
this.(e)  Should  the  pursuer  unreasonably  refuse  his  consent, 
the  power  contained  in  the  statute  of  allowing  him  no  expenses 
except  Small  Debt  expenses  can  afterwards  be  U8ed;(^)  and 
this  affords  a  sufi&cient  check  on  him.     The  defender  has  it  in 

(a)  Supra,  p.  66,  art.  6.  {d)  Small  Debt  Act,  §  16. 

(h)  Small  Debt  Act,  §  16.  («)  Ih.,  §  4. 

le)  Ih,,  §  15.  {g)  lb.,  §  36. 
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his  power  to  appeal  against  this  remit  from  the  Sheriff-Substi* 
tute  to  the  Sheriff.  (/») 

When  a  case  is  remitted  to  the  Small  Debt  roll,  it  is  con- 
ducted, from  the  date  of  the  remit,  in  all  respects  in  the  same 
way  as  if  it  had  commenced  there. 

18.  Bemittmg  to  Ordinaij  Oonit. — ^Where  the  Sheriff  con- 
siders—either from  the  point  of  law  involved,  or  from  special 
circumstances — ^that  the  case  is  unsuited  for  disposal  in  the 
Small  Debt  Court,  he  may  remit  it  to  the  Ordinary  Court. 
When  to  do  this  is  matter  for  his  discretion  alone.  The  mere 
ordering  of  any  written  pleading  has  ipso  facto  the  effect  of  a 
remit  to  the  Ordinary  Court.(t)  The  cause,  when  remitted, 
must  be  conducted  as  if  it  had  begun  in  the  ordinary  roll ;  and, 
whatever  stage  it  may  have  been  at  in  the  Small  Debt  Court, 
a  record  must  be  made  up,  and  proof  (in  so  far  as  necessaiy) 
taken  in  the  usual  way. 

14.  Oounter  Olaima. — ^Where  the  defender  has  a  counter 
claim,  he  must  serve  a  copy  of  it  on  the  pursuer  at  least  one 
free  day  before  the  day  of  appearance.  If  this  is  omitted,  it 
cannot  be  heard  without  the  consent  of  the  pursuer.(A;)  It 
should  be  noticed,  that  it  is  before  the  day  of  appearance  that 
the  counter  cledms  must  be  lodged,  because  it  was  not  intended 
that  summary  proceedings  should  be  delayed  so  that  the  defender 
might  serve  such  claims  before  any  adjourned  diet.  The  statute 
does  not  put  any  limit  in  regard  to  the  nature  of  the  counter 
claims  that  are  competent ;  and,  seeing  that  it  contemplates 
their  being  disposed  of  at  once,  this  was  not  necessary.  Where 
the  counter  claims  require  investigation,  they  may  either  be 
reserved  in  the  decree,  or,  in  special  circumstances,  the  case 
may  be  adjourned  to  allow  the  investigation  to  be  made. 

15.  Hearing  and  Evidence. — The  summons  contains  authority 

{k)  Small  Debt  Aet»  §  4.  (i)  Small  Debt  Act,  f  11. 

(0  lb.,  1 14. 
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for  citing  witnesses  for  the  pursuer  and  the  defender.  The 
summons  itself  is  the  warrant  to  the  officer  to  cite  for  the  pur- 
suer, and  the  service  copy  is  sufficient  evidence  of  the  authority 
to  cite  for  the  defender.  As  the  cases  are  disposed  of  sum- 
marily, all  the  witnesses  must  be  present  at  the  first  calling, 
and  adjournments  are  not  generally  granted,  and  when  they 
are  granted,  it  is  almost  always  on  condition  of  expenses  being 
paid.  If  a  witness  duly  cited  does  not  attend,  he  may  be  fined 
summarily  £2,  and  letters  of  second  diligence  granted  to  enforce 
his  attendance.  The  citations  do  not  require  to  be  given  in 
presence  of  a  witness.(Z) 

The  Sheriff  hears  the  parties  viva  vocCj  and  either  disposes 
of  the  case  on  the  relevancy  of  their  averments,  or  hears 
evidence,  as  may  be  proper.  When  evidence  is  taken  the 
witnesses  are  sworn  and  examined  in  the  usual  way,  but  no 
record  is  kept  even  of  their  names,  still  less  of  what  they 
said.  On  special  cause  shown,  the  Sheriff  may  grant  a 
commission  to  any  competent  person  to  take  and  report  in 
writing  the  evidence  of  any  witness  unable  to  attend.  He  may 
also  make  remits  to  persons  of  skill  to  report.  Oaths  on  re- 
ference, and  all  other  such  things,  may  be  taken  on  the  same 
principles  as  in  the  Ordinary  Court,  but  without  keeping  any 
record.(n) 

16.  Judgment  and  Decree. — The  Sheriff's  judgments  con- 
tain no  findings  in  point  of  fact  or  law,  but  simply  the  order 
saying  what  is  to  be  paid,  and  what  the  expenses  are.  This 
order  is  noted  in  the  book  of  causes,  and  is  the  warrant  to  the 
clerk  for  issuing  the  decree. 

The  expenses  are  fixed  according  to  the  table  provided  by 
the  statute,  and  in  addition  to  them  the  Sheriff  allows  (as  a 
necessary  incident  of  the  process)  the  expenses  of  witnesses, 
and  (in  virtue  of  a  special  provision)  where  he  sees  fit,  the 
personal  charges  of  the  successful  party.(o) 

(2)  Small  Debt  Act,  §§  8  and  12.  (o)  Small  Debt  Act,  §§  18  and  82. 

(n)  lb.,  i  18. 
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Where  he  thinks  it  proper,  the  Sheriff  may  direct  the  sums 
due  to  he  paid  weekly,  monthly,  or  quarterly,  on  such  condi- 
tions as  he  may  think  right. (2>) 

17.  Extract. — The  form  of  the  extract  is  provided  by  the 
statute,  and  it  is  written  or  printed  on  the  summons.(9')  It 
contains  a  warrant  for  instant  execution  •by  arrestment,  and  for 
execution  by  poinding  and  sale,  and  by  imprisonment  (if  com- 
petent) either  after  ten  free  days,  if  the  debtor  have  been  for- 
mally present  at  the  pronouncing  of  judgment,  or  after  a  charge 
of  ten  free  days,  if  the  defender  was  not  personally  present. 
This  issuing  of  the  warrant  to  sell  in  the  decree  itself,  and 
this  dispensing  with  the  charge  where  the  debtor  has  heard 
the  judgment,  are  peculiar  to  Small  Debt  procedure. (r) 

Second  extracts  (it  is  understood)  camiot  be  given ;  and  if 
the  first  extract  be  lost  it  is  doubtful  whether  there  is  any 
remedy.  In  some  courts  it  is  held  competent  to  bring  a  second 
summons  for  the  amount,  and  to  get  a  new  decree  on  aban- 
doning all  claim  under  the  first  decree,  and  on  proving  that 
the  first  was  not  paid  and  has  been  lost. 

18.  Ezecntion, — The  execution  proceeds  much  in  the  same 
way  as  on  an  ordinary  decree.  Care  must  be  taken  to  give  the 
charge  when  the  terms  of  the  decree  require  it.  If  the  decree 
is  not  enforced  within  a  year  from  its  date,  a  charge  must  al- 
ways be  given,  whether  the  decree  specially  require  it  or  not ; 
and  where  a  charge  is  at  first  required,  if  the  decree  be  not 
enforced  within  a  year  from  the  date  of  a  charge  upon  it,  a 
new  charge  must  be  given. («) 

19.  At  whose  Instance. — ^There  is  no  provision  in  the  Small 
Debt  Act  for  assigning  decrees,  such  as  is  contained  in  the 
Personal  Diligence  Act  for  ordinary  decrees ;  but  they  can  be 
assigned  at  common  law ;  and  as  the  charges  and  executions 

(p)  Small  Debt  Act,  §  18.  (r)  SmaU  Debt  Act,  §  18. 

iq)  Sch.  (A),  No.  7  (App.  dxii).  (a)  16.,  §  18. 
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and  schedules  of  poinding  and  imprisonment  do  not  require 
it  to  be  stated  at  whose  instance  they  proceed,  no  difference 
need  be  made  upon  their  terms,  in  the  event  of  diligence  being 
done  by  the  assignee.(^) 

20.  Execation  beyond  Oomity.— When  a  decree  is  to  be  en- 
forced against  the  person  or  effects  of  a  party  within  another 
county,  it  must  first  be  indorsed  by  the  sheriff-clerk  of  that 
county.  (14) 

21.  Poinding  and  Sale. — After  the  expiry  of  the  proper  time, 
or  of  the  days  of  charge  where  a  charge  has  been  requisite,  the 
poinding  is  carried  out  in  a  summary  way.  The  officer  gets  the 
effects  duly  appraised  by  two  witnesses,  and  leaves  a  list  with  the 
party  whose  effects  they  are.  The  decree  is  not  itself  a  warrant 
for  opening  doors  or  lockfast  places,  but  if  the  poinding  cannot 
be  carried  out  without  that,  the  officer  must  report  the  fact,  and 
on  doing  so  and  applying  for  it,  he  will  get  the  requisite  autho- 
rity.(i;) 

The  sale  is  carried  out  not  sooner  than  forty-eight  hours 
after  the  poinding.  The  effects  are  taken  to  the  nearest  town  or 
village,  or,  if  they  are  poinded  in  a  town  or  village,  to  the  cross  or 
most  public  place  in  it,  and  there  are  sold  by  the  ofiScer  by  public 
roup.  Two  hours'  previous  notice  must  be  given  by  the  crier, 
and  the  sale  must  take  place  between  eleven  forenoon  and  three 
afternoon.  The  Sheriff  may  (by  general  regulation  or  special 
direction)  alter  the  hour  or  place  for  the  sale,  or  appoint  a 
longer  or  different  kind  of  notice  to  be  given.  Any  surplus, 
after  paying  the  amount  in  the  decree,  and  the  statutory  ex- 
penses of  the  poinding  and  sale,  are  to  be  returned  to  the 
owner  or  consigned  with  the  sheriff-clerk  if  he  cannot  be  found. 
Where  the  goods  are  not  sold,  they  are  delivered  to  the  creditor 
at  the  appraised  value  to  the  extent  of  the  debt  and  expenses 
of  poinding  and  sale. 

(I)  Compare  Cronibie  y.  M'Ewan,  17         (v)  Scott  t.  Letham,  22  May  1846,  5 
Jan.  1861,  28  D.  333.  Bell's  Ap.  Ca.  126. 

(tt)  SmaU  Debt  Act,  §  19. 
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When  the  poinding  is  followed  by  a  sale,  or  by  delivery,  it 
must  be  reported  to  the  sheriff-clerk  within  eight  days  after 
the  day  fixed  for  the  sale.  Where  no  sale  or  delivery  takes 
place,  it  is  not  the  practice  to  report  the  poinding,  and  the 
statute  does  not  seem  to  require  it. 

Any  person  secreting,  or  carrying  off,  or  intromitting  with 
any  poinded  effects  infratidem  of  the  poinding  creditors,  or  of 
the  landlord's  hypothec,  is  liable  to  summary  fine  or  imprison- 
ment,  as  for  contempt  of  court,  at  the  instance  of  the  private 
party,  or  of  the  fiscal,  or  of  the  Sheriff  ex  propria  motu, — ^besides 
being  liable  in  civil  consequences.(a;) 

22.  Lnprisonment. — When  the  debt  decerned  for  in  the 
Small  Debt  decree  is  such  as  to  make  imprisonment  competent, 
imprisonment  may  follow  upon  it.  The  charge,  where  required, 
having  been  duly  given,  and  the  necessary  interval  having 
elapsed  where  no  charge  is  required,  the  apprehension  of  the 
debtor  proceeds  in  the  usual  manner.(y) 

Where  the  debt  decerned  for  exceeds  £8,  6s.  8d.,  the  im- 
prisoned debtor  may  bring  the  decree  under  review  of  the  Sheriff 
by  suspension  and  liberation.  The  proceedings  in  this  process 
are  the  same  as  in  the  summary  petition,  and  (it  is  presumed) 
the  defender  mrould  not  be  liberated  except  on  caution  or  con- 
signation. It  is  not  quite  clear  whether  the  Legislature,  in 
providing  this  mode  of  redress,  intended  it  to  apply  to  other 
matters  besides  the  regularity  of  the  proceedings,  but  as  the 
word  review  is  general,  it  must  include  the  merits  also.(2) 
Practically,  the  provision  is  inoperative. 

28.  Arrefltment  in  Execution. — Arrestment  in  execution  pro- 
ceeds on  a  Sheriff-Court  decree  without  a  charge  in  the  same 
way  as  on  an  ordinary  decree,  and  the  forms  provided  in  the 
Act  for  arrestment  on  the  dependence  are  used  with  the  neces- 

(z)  SnuJl  Debt  Act,  §  20,  and  rektiTe         (s)  16  and  17  Vict.  c.  80,  §  26  (App. 
schedules.  Ixzxi). 

(y)  Act,  §  13. 
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sary  verbal  alteratioDs.  The  things  that  may  be  arrested  are 
the  same  as  on  an  ordinary  decree ;  and,  as  on  an  ordinary  de- 
cree, arrestment  may  proceed  instantly  .(a)  An  arrestment  in 
execution  expires  within  three  months,  in  the  same  way  as  an 
arrestment  on  the  dependence.(6) 

24.  Furthcoming. — ^Where  the  amount  asked  from  the 
arrestee  does  not  exceed  £12,  a  furthcoming  may  be 
brought  in  the  Small  Debt  Court.  It  is  immaterial  from  what 
court  the  warrant  on  which  the  arrestment  proceeded  was 
issued,  provided  the  sum  arrested  does  exceed,  or  has  been  re- 
stricted, to  £12.  Bringing  the  furthcoming  in  the  Small  Debt 
Court  will  have  no  effect  in  restricting  the  pursuer's  claim 
against  the  common  debtor,  (c) 

The  form  of  summons  is  provided  in  the  statute.(e?)  The 
action  is  brought  in  the  county  in  which  the  arrestee  resides, 
and  it  cites  him  to  appear  at  a  court  not  sooner  than  the  sixth 
day  after  citation.  The  common  debtor,  when  in  the  same 
county,  is  cited  on  the  same  inductee,  but  if  he  reside  out  of 
that  county  he  cannot  be  cited  to  appear  sooner  than  the  twelfth 
day  after  citation.  It  must  always  be  so  arranged  that  the 
arrestee  and  the  debtor  are  cited  to  the  same  court.(c) 

The  action  of  furthcoming  is  disposed  of  on  the  same  prin- 
ciples as  an  action  of  furthcoming  in  the  Ordinaiy  Court ;  and, 
in  regard  to  practice,  in  the  same  way  as  a  petitory  action  in 
the  Small  Debt  Court. 

When  arrested  effects  have  to  be  sold,  a  warrant  to  sell 
them,  or  as  much  of  them  as  will  satisfy  the  debt  and  expenses 
of  process  and  the  expense  of  sale,  is  inserted  in  the  decree  of 
furthcoming ;  and  the  sale  is  conducted  like  a  sale  of  poinded 
effects  under  the  Small  Debt  Act.(e) 


(a)  Small  Debt  Act,  Sch.  (A),  No.  7.       meant  to  apply  to  arrestments  on  the 

(&)  Small  Debt  Act,  §  6.    From  the     dependence  only, 
position  of  the  provision  in  the  statute,         (e)  Small  Debt  Act,  §  9. 
there  is  room  for  believing  that  it  was         (d)  Schedule  (D). 

(e)  Act,  §  20. 
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25.  MTdtiplepoinding. — Where  any  person  holds  a  fund  or 
subject  not  exceeding  the  value  of  £12,  claimed  by  more  than 
one  party  under  arrestment  or  otherwise,  he  may  raise  a  multi- 
plepoinding in  the  Small  Debt  Court.(^)  In  practice,  this  power 
is  used  only  in  regard  to  funds  of  money.  The  statute  providee 
the  form  of  the  summons. (A)  The  action  must  be  brought 
within  the  jurisdiction  of  the  holder  of  the  fund,  and  may  be 
raised  either  by  the  holder  himself  or  by  one  of  the  claim- 
ants in  his  name.  The  other  parties  must  be  cited  in  the  way 
provided  for  in  actions  of  furthcoming.  At  the  calling  of  the 
cause  the  Sheriff  may  order  claims  to  be  given  in,  and  (if  ne- 
cessary) may  appoint  such  public  intimation  of  the  action  as  he 
thinks  proper ;  but  on  the  first  day  he  cannot  pronounce  any 
judgment  preferring  any  party  to  the  fund.  Under  his  powers 
at  common  law  he  may,  however,  order  consignation.  The 
claims,  when  given  in,  must  be  in  the  form  provided  for  by  the 
statute ;  and  the  nature  and  amount  of  the  claim,  and  date  of 
giving  it  in,  must  appear  in  the  Book  of  Causes.  The  other 
proceedings  are  the  same  as  in  petitory  Small  Debt  actions.(t) 

26.  Sequestraticns. — In  the  Small  Debt  Court  a  landlord 
may  sequestrate  for  rent,  or  a  balance  of  rent,  not  exceeding 
£12 ;  and  that  either  in  security  or  in  payment.  The  summons 
is  in  the  form  prescribed  by  the  statute,(A;)  and  the  conclusions 
are  for  warrant  to  inventory,  and,  if  need  be,  secure  the  effects 
upon  the  premises,  and  for  decree  for  the  rent  or  balance  of 
rent.  The  summons  also  contains  a  warrant  to  inventory  and 
secure  the  effects  until  the  further  orders  of  the  court. 

The  officer  forthwith  inventories  the  effects  and  has  them 
appraised  by  two  witnesses,  and  an  inventory  is  given  to  the 
tenant  along  with  his  citation.  An  execution  of  the  citation 
and  sequestration,,  with  the  appraisement,  must  be  returned  to 
the  clerk  within  three  days. 

On  the  calling  of  the  cause  the  Sheriff  hears  the  parties. 

(g)  SmaU  Debt  Act,  §  10.  (t)  SmaU  Debt  Act,  {  10. 

{k)  Schedule  (E).  {k)  Schedule  (B). 
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If  the  Bequestration  be  in  security,  he  usually  continues  the 
case  till  after  the  term  of  payment  to  see  if  the  rent  be  paid. 
Sometimes,  however,  decree  is  pronounced,  with  a  proviso  that 
it  is  not  to  be  enforced  until  the  term  has  passed  with  the  rent 
unpaid.  If  the  sequestration  be  in  payment,  he  will  dispose  of 
it  at  once,  either  recalling  it  if  it  be  improper,  or  decerning  for 
the  rent  and  granting  warrant  to  sell  the  sequestrated  effects  if 
there  be  no  good  defence.  The  sale  is  carried  out  in  exactly 
the  same  way  as  a  sale  of  poinded  effects. 

The  sequestration  may  be  recalled  by  the  clerk  of  court 
where  the  tenant  either  pays  the  rent  and  expenses,  or  consigns 
the  rent,  with  £2  to  cover  expenses.  In  the  case  of  payment, 
the  clerk  writes  on  the  summons  the  words  "  payment  made," 
and  that  operates  as  a  recall.  In  the  case  of  consignation,  the 
clerk  in  like  manner  indorses  the  words  *^  consignation  made;'' 
intimation  is  made  to  the  landlord  by  an  officer  of  court ;  and 
then  the  recall  is  complete. (2) 

Sequestrations  in  the  Small  Debt  Court  must  be  registered 
like  other  BequeBtrations.(n) 


Chapter  II. 


DEBTS  RECOVERY  COURT. 


1.  What  Debts  may  be  Sued  for. 

2.  Records  of  Court  and  Circuits. 

3.  Agents, 

4.  Proceedings  competent  on  Calling 

the  Cause. 
6.  Proceedings  at  the  Proof 
6.  Judgment. 


7.  Expenses. 

8.  Appeals  from  the  Sheriff-Sub- 

stitute. 

9.  Extract  and  Execution. 

10.  Furthcoming. 

11.  MtUtiplepoindings. 

12.  Sequestrations. 


The  Debts  Recovery  Court  is  an  extension  of  the  Small 
Debt  jurisdiction  to  £50,  accompanied  by  restrictions  as  to  the 
kind  of  debt  that  may  be  sued  for,  and  additional  requirements 


(/)  SmaU  Debt  Act,  §  5. 


(n)  30  and  31  VicV  c  42,  supra,  p.  816, 
art.  9. 


1 
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in  regard  to  the  forms  of  process.  In  order  to  save  repetition, 
there  will  be  noticed  here  only  the  points  in  which  the  pro- 
cedure differs  from  the  Small  Debt  procedure. 

1.  What  Debts  may  be  Sued  for. — ^The  debts  that  may  be 
sued  for  under  the  Debts  Becovery  Act  are  those  which  fall 
under  the  triennial  limitation  or  prescription,  or  which  would 
have  fallen  under  that  prescription  but  for  their  being  consti- 
tuted by  a  written  obligation.  The  somewhat  quaint  words  of 
the  Triennial  Prescription  Act  (a)  have  been  copied  in  the  Debts 
Recovery  Act,  and  the  jurisdiction  therefore  extends  to  actions 
of  debt  for  ''house  maills,  men's  ordinaries,  servants'  fees, 
merchants'  accounts,  and  other  the  like  debts ;"  and  the  qualify- 
ing words  of  the  Prescription  Act,  ''  that  are  not  founded  upon 
written  obligations,"  are  omitted.(6)  Under  "  house  maills "  are 
included  the  rents  of  houses.  Under  *'  men's  ordinaries  "  come 
furnishings  of  all  kinds  of  eatables  for  consumption.  ''  Ser- 
vants' fees  "  is  very  widely  interpreted,  and  includes,  in  addi- 
tion to  the  wages  of  ordinary  servants,  the  remuneration  of  all 
kinds  of  professional  men  and  workmen.  To  "  merchants'  ac- 
counts "  it  has  sometimes  been  attempted  to  give  rather  a  re- 
stricted meaning,  but  without  very  much  reason.  It  is  ad- 
mitted that  it  applies  to  wholesale  as  well  as  to  retail  dealings, 
but  it  has  been  questioned  whether  it  applies  to  single  as  well 
as  to  repeated  transactions.  As  every  one,  however,  who  buys 
or  sells  is  for  the  time  being  a  merchant,  there  is  no  reason  for 
limiting  the  application  of  the  statute  to  dealings  with  those 
who  are  merchants  by  profession ;  (c)  and  if  this  is  conceded,  it 
is  equally  clear  that  there  is  no  reason  for  saying  that  an  ac- 
count must  at  least  contain  two  entries.  The  words  ''  other  the 
like  debts"  serve  to  enable  the  Court  to  give  a  wide  interpre- 
tation to  all  the  enumerated  classes. 

(a)  1679,  c.  88 ;  Dickaon  on  Evideooe,  <«)  The  attempt  to  narrow  the  mean- 
§§  476  to  487,  contains  a  complete  ac-  ing  of  "merchant"  to  the  petty  Tillage 
coont  of  the  scope  of  the  Act.  trader  who  goes  by  that  name  in  Soot- 

(b)  80  and  81  VicL  c.  96,  §  8  (App.  land,  if  carried  out,  would  prerent  the 
dxxTi).  application  of  the  Statute  to  wholesale 

accounts. 
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The  jurisdiction  thus  conferred  is  tolerably  extensive,  but 
still  leaves  some  remarkable  omissions.  Thus,  actions  of  dam- 
ages are  incompetent.  Actions  of  aliment,  where  liability  to 
afford  the  aliment  is  disputed,  are  also  incompetent.  So  are 
actions  on  bills  of  exchange,  guarantees,  and  other  mercantile 
obligations.    Bents  for  agricultural  subjects  seem  also  excluded. 

In  the  Debts  Becovery  Court  the  debt  sued  for,  exclusive  of 
expenses  and  dues  of  extract,  must  exceed  the  value  of  £12, 
and  be  under  the  value  of  £50.  Counter  claims  must  be  of  the 
same  nature,  and  between  the  same  values,  as  the  claims. 

2.  Beooids  of  Oourt  and  Oirouits. — The  records  are  kept 
much  in  the  same  way  as  in  the  Small  Debt  Court.  The  inter- 
locutors are  minuted  in  a  Book  of  Causes,  excepting  when  they 
set  forth  at  length  findings  in  law  and  in  fact,  in  which  case 
they  are  written  on  a  separate  paper,  and  their  date  inserted 
in  the  book.  The  Minute  Book  was  apparently  intended  to 
be  kept  (like  the  Small  Debt  Book)  so  as  to  be  a  register  of 
each  day's  proceeding  in  Court.  In  some  Courts,  however,  the 
book  is  kept,  not  as  a  day  book,  but  as  a  ledger,  a  large  space 
being  given  to  each  case,  and  a  note  of  each  proceeding  in  it 
being  added  as  it  occurs,  and  signed  by  the  Sheriff. 

The  Circuits  which  the  Sheriff  holds  through  his  county  or 
district,  for  the  purposes  of  the  Small  Debt  Act,  are  also  avail- 
able (under  the  same  conditions)  for  Courts  held  under  the 
Debts  Becovery  Act. 

8.  Agents. — The  parties  may  appear  and  plead  personally, 
or  by  any  person  bona  fide  employed  by  them  in  their  usual 
business,  or  by  a  procurator  of  court.  (c2)  The  fifteenth  section 
of  the  Small  Debt  Act  not  having  been  adopted,  it  is  not  com- 
petent to  permit  a  party  to  appear  by  a  member  of  his  family, 
or  by  any  person  other  than  a  procurator.(e) 

4.  Froceedings  Oompetent  on  Galling  the  cause. — The  sum- 

(<l)  Debts  BecoTerj  Act,  §  4.  (e)  lb.,  §  5. 
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moDs  is  the  same  as  the  Small  Debt  summons,  except  that  it 
contains  no  warrant  to  cite  witnesses.((^)  Counter  claims  must 
be  pleaded  at  the  calling  of  the  cause,  but  it  does  not  appear 
necessary  to  serve  them  on  the  pursuer.(A)  On  the  cause  being 
called,  if  both  parties  appear,  the  Sheriff  hears  them  on  the 
grounds  of  action  and  nature  of  the  defence.  If  either  party 
fail  to  appear,  the  Sheriff  may  decern  in  absence  against  him. 
The  rules  as  to  reponing  are  the  same  as  in  the  Small  Debt 
Court,  except  that  the  time  for  a  pursuer  getting  himself  re- 
poned  has  been  extended  from  one  month  to  three. 

After  hearing  parties  the  Sheriff  makes  a  short  note  of  their 
pleas.  The  statute,  however,  does  not  give  to  this  note  the 
effect  of  a  record.  Its  use  will  be  to  guide  the  Sheriff  who 
afterwards  tries  the  cause,  when  to  adjourn  the  proof,  so  as  to 
give  a  party  time  to  bring  additional  evidence,  on  the  ground 
that  he  has  been  taken  by  surprise  by  the  evidence  adduced  by 
his  opponent.  Should  the  case  be  appealed  it  will  also  be  found 
useful.  The  general  form  is  to  minute  first  what  the  defender 
says  in  answer  to  the  summons,  and  then  what  the  pursuer  re- 
plies. There  is  nothing  to  prevent  the  parties  bringing  a  pre- 
pared note  of  their  pleas  for  the  Sheriff  to  revise  and  adopt.(t) 

If  the  case  appears  unsuitcd  for  summsuy  trial,  it  may  be 
remitted  to  the  Ordinary  Court,  in  which  case  it  will  proceed 
like  an  ordinary  action.  After  this,  no  objection  that  the  debt 
is  not  of  the  kind  that  can  be  sued  for  in  the  Debts  Becoveiy 
Court,  can  prevail.(A;)  There  is  no  power  of  remitting  causes 
to  the  Small  Debt  Court,  or  of  remitting  causes  from  the  Ordin- 
ary Court  to  the  Debts  Becovery  Court. 

The  Debts  Becovery  Act  does  not  make  any  provision  for 
causes  being  disposed  of  on  the  relevancy,  but  if  a  plainly  in- 
competent or  irrelevant  cause  were  brought,  the  Sheriff  could 

ig)  Debts  Beoorery  Act,  §  8.  day.    If  a  oonnter  claim  is  stated  of  a 

(h)  Section  11  of  the  Small  Debt  Act  is  kind  that  is  incompetent  in  the  Debts 

not  adopted ;  and  there  is  no  necessity  for  Becovery  Court,  the  case  may  be   re- 

the  pursuer  having  earlier  notice  of  the  mitted  to  the  C<Hirt  Ordinary. 

oonnter  claim  than  at  the  calling,  because         (t)  Debts  Becovery  Act,  §  8. 

the  proof  does  not  go  on  till  on  another         {k)  lb.  §  8. 
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exercise  his  common-law  power  of  dismissing  the  summons,  or 
assoilzieing  from  the  action  as  laid.  There  is  no  provision  or 
power  which  would  enable  the  Sheriff  to  give  judgment  simply 
on  admissions  made  by  a  defender.  After  noting  the  pleas 
the  Sheriff  is  directed  to  fix  a  time  and  place  for  proceeding  to 
try  and  determine  the  cause,  and  to  grant  warrant  for  citing 
witnesses  and  havers  for  both  parties. 

5.  FrooeedingB  at  the  Proof. — ^At  the  trial,  the  evidence  is 
not  recorded,  unless  either  of  the  parties  request  it  to  be  so. 
When  this  request  is  made,  the  evidence  may  be  recorded  by 
the  Sheriff  in  the  ordinary  way,  or  dictated  to  a  clerk,  or  to  a 
shorthand  writer ;  but  in  no  case  does  the  note  require  to  be  read 
over  to,  or  be  signed  by,*  the  witness.  The  note  of  evidence  sets 
forth  the  same  particulars  as  if  it  were  taken  in  an  ordinary 
action.(Q  When  the  evidence  is  not  recorded,  there  is  no  ap- 
peal from  the  decision  of  the  presiding  Sheriff  on  matters  of 
fact.(n) 

6.  Judgment. — The  judgment  of  the  Sheriff  must  contain 
findings  in  point  of  fact,  and  findings  in  point  of  law,  as  well 
as  the  proper  decemitures.(o)  By  an  oversight  the  Act  omits 
to  say  that  findings  in  fact  are  to  be  pronounced  in  the  case  of 
the  evidence  not  having  been  recorded.  This  is  obviously  an 
omission,  because  where  there  is  no  record  of  evidence,  and 
where  the  findings  of  the  presiding  Sheriff  on  fact  are  there- 
fore to  be  final,  it  is  more  important  to  have  them  than  in  any 
other  case. 

7.  Expenses. — The  expenses  payable  to  procurators  are  fixed 
in  the  Act,(p)  and  though  they  cannot  be  increased,  the  She- 
riff's common  law  power  of  modifying  them  or  refusing  them 
altogether,  remains.(g) 

(2)  Debts  Reoovery  Act,  §  9.  {p)  Debts  Recovery  Act,  §  18. 

(n)  Ih„  §  10.  (q)  Frater  ▼.  MackkUoth,  19   Dec. 

(o)  lb,,  §  9.  1867,  6  Mocph.  170. 

y2 
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8.  Appealfl  firom  the  Sheziff-Snbrtitate. — ^No  appeal  daring  the 
preparation  of  a  cause  Ib  competent,(r)  but  when  the  Sheriff- 
Substitute  has  pronounced  the  final  judgment^  the  party  think* 
ing  himself  aggrieved  may  appeal  to  the  Sheriff  within  eight 
day8.(«)  The  appeal  is  engrossed  as  in  an  ordinaiy  action.  In 
support  of  this  appeal,  no  argument,  written  or  oral,  is  permitted^ 
but  a  note  of  authorities  may  be  added  to  it.  The  Sheriff  has 
power  to  order  the  case  to  be  re-heard,  and  the  evidence  to  be 
taken  of  new,  or  additional  evidence  to  be  taken. 

9.  Extract  and  ExBOutionri — The  rules  as  to  extract  and  exe- 
cution are  the  same  as  in  the  Small  Debt  Gourt,(<)  with  two 
trifling  exceptions,  viz.,  that  all  poindings  must  be  reported, 
whether  they  be  followed  by  a  saJe  or'not,(u)  and  that  arrest* 
ments  suffer  the  usual  prescription.(v) 

10.  Furthcoming. — ^The  action  of  furthcoming  is  precisely 
the  same  as  in  the  Small  Deht  Court ;  but  whether  it  is  the 
debt  under  which  the  furthcoming  is  brought,  or  the  debt 
which  it  is  intended  to  attach,  or  both,  which  is  or  are  to  be  of 
the  nature  competent  under  this  Act,  does  not  clearly  appear. 
As  the  limit  of  amount  applies  under  the  Small  Debt  Act  to 
the  debt  to  be  attached,  the  limit  of  amount  will  apply  to  the 
same  debt  under  this  Act,  and  therefore  the  limit  as  to  the 
kind  of  debt  should  apply  to  it  also.(x) 

11.  Multiplepoindings. — ^In  multiplepoindings  the  fund  in 
medio  must  exceed  the  value  of  £12,  and  not  exceed  the  value 
of  £50,  and  all  the  claims  must  be  of  such  nature  or  value  as 
could  competently  be  claimed  in  a  summons  under  the  Debts 
Becovery  Act.  If  any  of  the  claims  are  not  of  this  kind,  the 
Sheriff  has  power  to  remit  the  cause  to  the  ordinaiy  rolL 

(r)  Debts  Reoorery  Act,  §  10.  {t)  Debts  Reoovery  Act,  §§  9  sod  11, 

(«)  lb.,  §  11.     Sixteen  days  are  si-     oonduding  dsoses. 
lowed  in  the  esse  of  Orimejr  sod  Shet-         («)  Ih^  §  16. 
Isod.  (v)  lb.,  §  6,  ocmdadiBg  provim, 

(z)  Ib.,i6',  SoisU  Debt  Act,  }  9. 
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12.  SeqnoBtrationB. — SequestratioDS  in  payment  are  compe- 
tent where  the  rent  of  the  house/y)  or  the  halance  of  the  rent, 
is  over  £12  and  under  £50.  (z)  The  proceedings  are  the  same  as 
in  a  Small  Debt  sequestration. 

It  is  doubtful  whether  sequestrations  in  security  are  com- 
petent in  the  Debts  Recovery  Court.  As  they  were  thought 
incompetent  under  the  original  Small  Debt  Act,  a  provision 
was  inserted  in  the  Act  of  1853  declaring  that  the  Small 
Debt  Act  should  extend  to  sequestrations  in  security  .(a)  This 
provision  of  the  Act  of  1853  was  not  adopted  in  the  Debts  Re- 
covery Act,  and  therefore  the  matter  is  not  clear.  But  as  a 
provision  has  been  adopted,  which  has  been  declared  by  the 
Legislature  to  extend  to  sequestrations  in  security,  their  compe- 
tency seems  to  be  established.(6) 

Sequestrations  under  the  Debts  Recovery  Act  must  be  re- 
gistered like  other  sequestrations.(c) 


(y)  Stipra,  art.  1. 

(i)  Debts  Recovery  Act,  {  6 ;  mpra, 
art.  1. 

(a)  16  and  17  Vict.  c.  80,  §  28  (App. 
Ixxzii). 

(ft)  See  a  jndgment  by  tbe  lata  Mr 
Sheriff  Cook,  reported  in  the  Journal  of 
Juriaprudence,  vol.  12,  p.  152.  In  Lan- 
arkshire thej  are  thought  incompetent 


(App.  cxcii) ;  the  same  view  is  taken  in 
Aberdeenshire,  and  much  the  same 
opinion  is  given  in  Mr  Badenaeh  Kiool- 
son's  Digest  of  the  Act,  p.  60.  In  the 
meantime,  the  practitioner  will  therefore 
act  prudently  by  not  nusing  sequestrations 
in  security  in  the  Debts  Recovery  Court, 
(e)  iSttpra,  p.  316,  art.  9. 
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PAET  V. 
OF  THE  COMMISSAEY  COURT. 


1.  Jurisdiction. 
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tion. 


1.  Jurisdiction. — In  practice,  the  jurisdiction  of  the  Com- 
missary Courts  is  limited  to  matters  concerning  moveahle  suc- 
cession ;  and  even  here  its  duties  are  ministerial.  The  Court 
appoints  executors  where  a  person  has  died  without  naming 
them;  and  it  confirms  the  title  of  all  executors  to  act.  If 
there  are  competitors  for  the  office  of  executors,  it  decides  who 
has  the  hetter  right ;  and  either  in  such  cases,  or  when  other- 
wise necessary,  it  can  make  arrangements  for  the  interim  cus- 
tody of  the  estate.  But  (where  a  will  is  proved)  it  does  not 
decide  on  its  validity,  or  on  questions  as  to  the  distribution  of 
the  estate.  The  confirmation  of  executors  under  a  will  does 
not  conclusively  affirm  its  validity.  It  makes  debtors  of  the 
deceased  who  pay  to  the  executors  safe  in  doing  so,  but  the 
validity  of  the  will  is  still  open  to  challenge  in  any  competent 
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conrt.  Most  questions  as  to  the  validity  of  the  will,  or  the  dis- 
tribution of  the  estate,  may  be  tried  in  a  multiplepoinding  in 
the  Sheriff's  Ordinary  Court ;  but  where  a  question  of  setting 
aside  an  apparently  good  will  is  raised,  resort  must  be  had  to 
the  Court  of  Session. 

In  regard  to  matters  other  than  succession,  the  Commissary 
Courts,  which  inherited  the  jurisdiction  of  the  Old  Diocesan 
Ecclesiastical  Courts,  once  had  extensive  powers,  but  these 
dwindled  away  till  latterly  the  Courts  exercised  a  jurisdiction 
only  in  consistorial  actions ;  in  small  debt  cases ;  and  in  actions 
for  slander,  where  their  jurisdiction  had  been  preserved  by  their 
having  the  peculiar  power  of  making  the  defender  pronounce  a 
"  palinode,''  or  recantation,  under  pain  of  imprisonment.  The 
consistorial  jurisdiction  was  transferred  to  the  Court  of  Ses- 
sion.(a)  The  small  debt  jurisdiction  was  abolished  ;(&)  and  the 
action  of  palinode  has  fallen  into  such  disuse  that  it  is  not 
worth  while  to  repeat  the  rules  concerning  it. 

2.  Oeneral  Regulations. — The  appointment  and  confirmation 
of  executors  is  mainly  regulated  by  an  Act  passed  in  1858  ;(c) 
and  by  an  Act  of  Sederunt,  following  on  it,  passed  in  1859.(c2) 
Some  minor  points  as  to  confirmations  are  also  regulated  by  an 
Act  passed  in  1823.(e)  Where  causes  are  litigated,  the  regula- 
tions laid  down  in  the  Act  of  Sederunt  of  1839,  as  modified  by 
the  Act  of  1853,  are  applicable. (^)  The  fees  of  the  commissary 
clerks  are  regulated  by  the  Act  of  Sederunt  of  1859,  and  they 
are  entitled  to  charge  "  no  other  or  higher  fees  "  than  those 
there  stated.  The  fees  for  agents  in  the  Commissaiy  Court 
(who  are  the  same  as  those  in  the  Ordinary  Court)  are  fixed  by 
the  Act  of  Sederunt  of  1861.(/0 


(a)  11  Oeo.  IV.,  and  1  Will.  IV.  c.  {d)  A.  S.  19  March  1859  (App.  cciii). 
69,  §  22;  13  and  14  Vict.  c.  36,  §  16  (e)  4  Oeo.  IV.  c.  98  (App.  cxciii). 
(App.  iii).    See  also  6  and  7  Will.  IV.  {g)  Anderson  v.  OiU,  25  June  1860, 
c.  41.  20  D.  1826 ;  16  April  1858, 3  Macq.  180. 

(b)  4  Qto.  TV.  e.  97.  (A)  A.  8. 1  March  1861  (App.  cczlvit). 
{c)  21  and  22  Vict.  c.  56  (App.  cxeiv). 
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APPOINTMENT  OP  EXKCUTORB. 

8.  Petition. — Where  the  deceased  has  not  named  executors, 
or  where  those  named  by  him  have  declined  to  act,  the  Com- 
missary appoints  them.  The  mode  of  application  is  by  petition 
in  the  form  prescribed  by  the  Act  of  1858.(t)  The  petition 
sets  forth  the  name  and  designation  of  the  deceased,  the  time 
and  place  of  his  death,  and  where  his  ordinary  or  principal 
domicile  then  was.  It  also  sets  forth  the  character  in  which 
the  applicant  asks  for  the  appointment  of  executor-dative, 
whether  as  next  of  kin,  relict,  disponee,  creditor,  or  otherwise 
as  the  case  may  be. 

The  application  is  made  to  the  Sheriff  of  the  county  in 
which  the  deceased  had  his  ordinary  or  principal  domicile  at 
the  time  of  his  death.  If  the  deceased  was  not  domiciled  in 
Scotland,  or  had  no  fixed  or  known  domicile,  the  application 
must  be  made  to  the  Commissary  of  Edinburgh.(A;) 

4.  Intimation. — ^Intimation  of  the  petition  is  made  at  the 
Court  House,  and  by  publication  in  the  Record  of  Edictal  Cita- 
tions. The  publication  at  the  Court  House  is  done  by  the 
commissary-clerk  affixing  a  full  copy  of  the  petition  on  the 
door  of  the  Court  House,  or  in  some  conspicuous  place  of  the 
Court  or  clerk's  office  as  the  Commissary  may  direct.  The 
publication  in  the  Record  of  Edictal  Citations  is  made  by  the 
Keeper  inserting  in  it  the  names  and  designations  of  the  peti- 
tioner and  of  the  deceased ;  the  place  and  date  of  the  death, 
and  the  character  in  which  the  application  is  made.  These 
particulars  are  supplied  to  him  by  the  commissary-clerk,  and 
after  being  printed  and  published,(2)  a  certified  copy  of  the  publi- 
cation is  returned  to  the  clerk,  who  is  then  in  a  position  to  give 
the  certificate  of  due  intimation  required  by  the  8tatute.(n) 

5.  Galling  of  the  Petition. — The  petition  is  called  in  Court  on 

(I)  Act,  §  2  (App.  cxdv).  (n)  21  ud  22  Viet  c  66,  §  4  and  5 ; 

(k)  Act,  §  3.  A.  S.  19  MATcb  1859,  |§  1-4. 

(0  Act,  §  4. 
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the  lapse  of  nine  days  (that  is  on  the  tenth  day)  after  the  date 
of  the  certificate  of  intimation.(a)  If  appearance  is  made  for 
any  party  entitled  to  oppose  the  appointment,  a  record  must  be 
made  up  in  the  ordinary  form.  Where  there  is  no  opposition, 
applications  from  the  next  of  kin  or  from  the  relict  are  gene- 
rally granted  at  once,  it  not  being  usual  to  require  evidence  of 
the  relationship.  In  applications  from  others,  their  title  to  the 
office  must  be  produced,  and  must  be  satisfactory.  Thus,  an 
applicant  for  the  office  as  disponee  must  produce  a  valid  dispo- 
sition ;  and  an  applicant  for  the  office  as  creditor  must  produce 
either  a  liquid  ground  of  debt,  or  a  decree  constituting  it. 

6.  Proof  of  Domioile. — In  the  ordinary  case,  the  fact  that  the 
deceased  was  domiciled  in  the  county  (without  which  there 
would  be  no  jurisdiction)  is  taken  on  the  statement  of  the  appli- 
cant ;  but  where  the  applicant  desires  to  make  his  confirmation 
available  as  a  title  to  administer  personal  estate  in  England  or 
Ireland,  satisfactory  proof  of  the  fact  must  be  produced.  In 
this  case,  the  Act  of  Sederunt  requires  him  to  set  forth,  either  in 
the  original  petition  or  in  a  special  application,  that  the  deceased 
had  personal  estate  in  England  or  Ireland ;  and  then  a  special 
finding  must  be  pronounced  by  the  Commissary,  "that  the 
deceased  died  domiciled  in  Scotland.''  In  order  to  obtain  this 
finding,  the  applicant  must  bring  forward  sufficient  evidence ; 
and  it  is  usual  to  take  and  record  the  evidence  at  full  length 
(as  under  a  petition  for  the  service  of  an  heir),  although  this 
does  not  appear  to  be  necessary.  On  the  Commissary  being 
satisfied,  the  finding  may  be  pronounced  as  a  separate  interlo- 
cutor, or  may  be  embodied  in  the  decree  appointing  the  ezecu- 

iOT,{p) 

7.  Decree  and  Extract. — The  requisite  publication  having 
been  made,  and  (where  necessary)  the  requisite  evidence  having 
been  adduced,  a  decree  appointing  the  applicant  executor- 

{o)  Act  quoted,  §  6.  (jp)  21  and  22  Vict.  c.  66,  §§  9  and 

17 ;  A.  S.  19  March  1869,  §  6. 
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dative  in  the  proper  capacity  is  proDounced.  This  decree  may 
be  extracted  on  the  expiration  of  three  lawful  days  after  it  has 
been  pronounced.(9)  This  extract,'  however,  is  not  the  execu- 
tor's completed  title  to  administer  the  estate.  It  is  rather,  as 
will  presently  be  more  fully  explained  (infra,  art  11),  a  copy 
issued  to  enable  the  executor  to  commence  legal  proceedings 
against  parties  who  are  disputing  liability  to  the  deceased. 
The  completed  title  is  not  issued  until  the  inventory  duty  has 
been  paid  to  the  G-ovemment. 

8.  Oompetition  for  Office  of  Executor. — ^When  the  appoint- 
ment of  an  executor  is  opposed,  the  opposition  usually  resolves 
itself  into  a  competition  for  the  office.  In  this  case  a  second 
petition  is  usually  presented  by  the  competing  party,  and  of 
this  either  the  clerk  or  the  party,  as  the  Commissary  may  direct, 
must  make  special  intimation  to  the  first  petitioner .(r)  The 
petitions  are  usually  conjoined,  and  then  the  question  which 
competitor  has  right  to  the  office  is  fairly  raised,  and  can  be 
properly  decided  by  the  Commissary .(«) 

In  competitions  for  the  office,  competitors  are  preferred  in 
the  following  order — (1)  executors-nominate ;  (2)  general  dis- 
ponees  or  legatees ;  (3)  the  next  of  kin  in  their  order,  those  of 
the  same  degree  (who  apply)  taking  the  office  jointly,  and  the 
nearer  degree  excluding  the  more  remote ;  (4)  the  widow ;  (5) 
creditors ;  and  (6)  special  legatees.  Formerly,  the  Commis- 
saries were  in  use  to  appoint  the  procurator-fiscal  of  Court 
where  no  other  person  applied,  but  this  is  in  disuse.  Where 
subjects  of  foreign  States  die  in  Scotland,  the  consul,  vice- 
consul,  or  consular  agent  may  be  appointed  executor,  if  there 
be  no  other  person  rightfully  entitled  to  administer  the 
estate.(^) 

{q)  Act  quoted,  §  6.  the  paragraph  above  has  been  condenfledX 

(r)  Act  of  1S58,  §  5;  A.  S.  1859,  §  5.  for  the  authorities,  which  are  not  given 

(s)  Erskine,  3,  9,  32.  here— the  question  who  is  entitled  to 

(()  24  and  25  Vict.  c.  121,  §  4 ;  and  have  the  office  of  executor  being  one  of 

see  Mliaren  on  Wills  and  Succession,  law  and  not  of  process. 

voL  2,  pp.  148, 149,  and  150  (from  which 
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9.  Interim  Custody  of  Estate. — ^Where  a  person  dies  leaving 
no  person  to  take  charge  of  his  estate,  any  one  interested  may 
apply  to  the  Commissary  to  give  authority  to  the  Clerk  of  Court 
to  inventoiy  the  effects,  seal  up  the  repositories,  and  make  pro- 
vision for  safe  custody  until  some  person  with  a  proper  title 
shall  be  appointed.  It  would  seem  also  that  the  Commissary, 
on  such  a  case  coming  to  his  knowledge,  might  give  the  in- 
struction ex  proprio  motu.  The  power,  however,  is  merely 
ministerial,  and  is  exercised  for  the  sake  only  of  taking  care  of 
property  which  no  one  else  is  taking  care  of.  Where  there 
are  persons  disputing  about  the  right  to  the  custody,  the  Com- 
missary (as  such)  cannot  take  the  custody  from  the  person  who 
actually  has  it,  and  give  it  to  a  neutral  per6on.(u)  In  such 
cases  a  summary  application  may  be  made  to  the  Sheriff. 

10.  Executor  dying  before  Confirmation. — Where  an  executor 
dies  after  having  been  nominated  by  will,  or  appointed  by  the 
Commissary,  but  before  confirming,  there  is  sometimes  a  little 
complication  in  regard  to  appointing  another  executor.  In  the 
case  of  the  deceased  executor  having  been  one  of  the  next  of 
kin,  there  is  not  much  difficulty,  because  (by  statute)  the  right 
of  such  next  of  kin  transmits  to  their  representatives,  so  that 
confirmation  may  be  granted  to  the  representatives,  in  the  same 
way  as  it  might  have  been  granted  to  the  original  next  of 
kin.(v)  The  representative  will,  however,  have  to  present  a 
new  petition,  and  get  himself  decerned  executor  to  the  intes- 
tate in  the  ordinary  way.  In  the  case  of  executors  who  do  not 
belong  to  the  next  of  kin,  a  double  confirmation  is  necessary. 
The  representative  of  the  deceased  executor  first  confirms  to  the 
executor,  including  in  the  inventory,  as  part  of  his  effects,  the 
beneficial  interest  which  he  had  in  the  estate  of  the  first  de- 
ceased.    Of  course  it  is  only  this  beneficial  interest  which  the 

(t«)  MiUigan  t.   MiUiganf  17   Jan.  Courts  exercised  powers  of  an  extensive 

1S27,5S.206.   It  woald  be  questionable,  kind  in  such  matters,  and  these  powers 

if  it  were  worth  questioning,  whether  do  not  seem  to  have  been  curtailed  by 

this  decision  has  been  altogether  satis-  the  Legislature, 
factory.    In  older  times  the  Commissary         (v)  4  Qeo.  IV.  c.  98,  J  1. 
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representative  can  take  up,  because  the  office  of  executor,  in  so 
far  as  it  is  that  of  a  trustee,  is  not  transmissible.(i£;) 

CONFIRMATION  OF  EXRCUT0R8. 

11.  How  Exeontors  Oonfiimed. — The  title  which  a  person  ac- 
quires by  being  nominated  or  appointed  executor,  is  a  title  to 
sue  for,  but  not  a  title  to  discharge,  the  debts  due  to  the  de- 
ceased. On  the  strength  of  his  nomination  or  appointment,  he 
may  raise  and  conduct  an  action  for  a  debt  to  the  deceased,  but 
before  he  can  extract  the  decree,  or  enforce  payment,  or  give  a 
valid  discharge,  he  must  be  '^  confirmed  ''  to  the  office.  Thia 
is  done  on  his  producing  to  the  clerk  of  the  Commissaiy  Court 
his  title  to  the  office,  with  an  inventory  of  all  the  deceased's 
moveable  estate,  stamped  with  the  proper  amount  of  duty,  and 
duly  sworn  to  by  him  as  correct,  and  in  certain  cases,  on  his 
finding  caution  (art.  12)  for  the  due  performance  of  his  dutie& 
The  confirmation  is  completed  in  the  Commissary  Court  which 
appointed,  or,  -had  it  been  necessary,  could  have  appointed,  the 
executors. 

The  duty  of  seeing  that  the  title  to  the  office  and  the  in- 
ventory are  complete,  before  issuing  the  confirmation,  lies  (prac- 
tically) with  the  Clerk  of  Court,  to  whom  the  matter  is  left,  un- 
less the  Commissary's  attention  is  specially  called  to  the  case. 
Wherever  any  doubt  appears  to  exist  as  to  the  right  of  the  ap- 
plicant to  obtain  confirmation,  the  Clerk  of  Court  should  lay  the 
matter,  or  cause  the  parties  to  lay  it,  specially  before  the  Com- 
missary for  his  instructions.  Such  doubts  occur  when  questions 
are  possible  as  to  whether  a  will  produced  is  sufficiently  attested. 
In  all  such  cases  the  Clerk  of  Court  should  take  care, — in  order 
to  save  himself  from  the  responsibility  he  might  otherwise  incur 
by  issuing  a  confirmation  when  he  ought  not  to  have  done  so, 
— to  have  the  Commissary's  instructions  in  writing. 

The  whole  estate,  so  far  as  known,  must  be  included  in  the 
inventory,(x)  except  in  the  case  of  an  executor-creditor,  who 
has  the  privilege,  if  he  chooses,  of  confirming  only  to  so  much 

(it)  McLaren,  ul  iupra,  pp.  163, 154.  {z)  4  Gko.  lY.  c.  98,  §  3. 
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of  the  estate  as  will  be  sufficient  to  pay  his  debt.  In  the  case 
of  an  executor-creditor,  there  is  the  further  peculiarity  that 
notice  of  the  application  for  confirmation  must  be  inserted  in 
the  Edinburgh  Gazette  immediately  after  being  made.(y) 

The  inventory  and  the  will,  where  there  is  one,  are  recorded 
in  the  Commissary  Court  Books.  On  the  recording  being 
complete,  the  clerk  issues  the  confirmation.  This  writ  is  sub- 
stantially the  same  in  testate  and  in  intestate  succession ;  but 
the  narrative  varies  slightly  to  suit  the  circumstances,  and  in 
the  former  it  receives  the  name  of  "  testament-testamentar," 
and  in  the  latter  of  '^  testament-dative.' '  The  writ  runs  in  the 
name  of  the  Commissary ;  narrates  the  title  to  the  office  of  exe- 
cutor, and  the  giving  up  of  the  inventory ;  and  proceeds  form- 
ally to  make  or  ratify  and  confirm  the  appointment,  and  to 
give  full  power  to  the  executor  to  administer  the  personal  es- 
tate of  the  deceased.  It  is  sealed  with  the  seal  of  the  Com- 
missary Court,  and  then  makes  the  completed  title  to  adminis- 
ter the  estate.    The  forms  are  provided  in  the  Act  of  1858.(2) 

12.  When,  and  to  what  amomiti  Caution  must  be  found. — 
Caution  had  formerly  to  be  found  by  all  executors,  but  execu- 
tors-nominate are  now  exempt.  In  the  case  of  other  execu- 
tors, the  caution  which  has  to  be  found  is  for  the  amount 
confirmed,  unless  the  Court  sees  fit  to  restrict  the  amount. 
Where  an  executor  desires  to  have  the  amount  of  the  caution 
restricted,  he  presents  a  short  petition  stating  the  grounds  on 
which  he  proposes  that  this  should  be  done.  Of  this  petition 
the  Sheriff  orders  such  publication  as  he  thinks  right,  usually 
by  advertisement  once  or  twice  in  a  newspaper  circulating  in 
the  county,  and  then  he  disposes  of  it  according  to  his  best 
discretion. (a) 

18.  Elks  to  Inventories. — Where  it  is  discovered  by  the  exe- 

(y)  4  Geo.  IV.  c.  98,  §  4.  (a)  4  Geo.  IT.  c.  98,  §  2 ;  Alezunder's 

(x)  Schedales  (B)  and  (E)  (App.  cd).      Practice  of  the  Commissary  Courts,  p. 

58. 
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cutor  that  he  has  omitted  to  give  up  any  property  belonging  to 
the  deceased,  he  must  cause  an  additional  inventory  to  be  given 
up ;  and  on  this  he  gets  a  new  confirmation.  This  confirmation 
will  be  almost  verbatim  the  same  as  the  original  one,  but  the 
giving  up  of  the  additional  inventory  will  of  course  be  narrated, 
and  power  will  be  given  to  administer  the  efi'ects  specified  in  it. 
This  proceeding  is  called  making  an  ''  eik ''  or  addition  to  the 
inventory,  and  it  is  carried  through  before  the  clerk  in  the 
same  way  as  a  first  confirmation. 

14.  Oonfinnation  ad  non  executa,  omissa,  vel  male  appieciata. 
— These  kinds  of  confirmation  are  seldom  required  now.  The 
confirmation  quocui  non  executa  may  be  used  where  a  confirmed 
executor  has  died  without  getting  the  funds  transferred  to  him- 
self as  executor.  When  it  is  required,  a  special  petition  must 
be  presented,  to  be  dealt  with  in  the  ordinary  way.  Confirma- 
tions quoad  omiasa  vel  male  appreciata  are  almost  unknown,  and 
usually  an  eik  to  the  inventory  serves  all  the  purpose.  Some- 
times, however,  they  are  used  by  a  second  executor-creditor 
desirous  of  taking  up  debts  which  a  first  executor-creditor  has 
neglected  or  found  unnecessary  for  his  purpose.  The  applicant 
proceeds  as  in  the  ordinary  case. 

15.  Of  oonfinmng  to  English  or  Irish  Property. — ^When  it  has 
been  proved  to  the  satisfaction  of  the  Commissary  that  a  de- 
ceased person  was  domiciled  in  Scotland,  property  situated  in 
England  or  Ireland  may  be  included  in  the  inventory.  The 
proof  as  to  the  domicile  is  taken  in  testate  succession  on  a  note 
presented  to  the  Commissary,  and  is  disposed  of  in  the  same 
way  as  in  intestate  succession.(&)  A  finding  is  also  pro- 
nounced in  the  same  way.  The  confirmation  then  proceeds 
as  usual,  the  English  or  Irish  property  being  included  in  the 
inventory,  and,  when  complete,  is  presented  by  the  executor, 
along  with  a  certified  copy  of  the  interlocutor  of  the  Commis- 
sary finding  that  the  deceased  died  in  Scotland,  to  the  Principal 

(b)  SuprOf  art.  6,  p.  3i6. 
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Probate  Court  in  England  or  Ireland.  The  confirmation  is 
then  sealed  with  the  seal  of  the  English  or  Irish  Court,  and 
thereafter  has  the  same  force  and  effect  in  England  or  Ireland, 
as  the  case  may  be,  as  if  a  probate  or  letters  of  administration 
had  been  granted.(c) 

16.  Certifying  English  or  Irish  Probates  or  Letters  of  Adminis- 
tration.— ^When  probates  or  letters  of  administration,  granted 
in  England  or  Ireland  to  persons  domiciled  in  those  countries, 
embrace  property  situated  in  Scotland,  they  may  be  produced 
in  the  Commissary  Court  at  Edinburgh,  and  a  copy  deposited 
there;  and  (on  a  certificate  being  indorsed  on  them  by  the 
Edinburgh  commissary-clerk  that  this  has  been  done)  they 
become  as  available  for  recovering  the  property  in  Scotland  as 
a  confirmation  would  be.  Before  being  presented  in  Edinburgh, 
the  probate  or  letters  must  have  a  memorandum  written  upon 
them  by  the  proper  officer  of  the  English  or  Irish  Court,  bear- 
ing that  the  deceased  was  domiciled  in  England  or  Ireland,  as 
the  case  may  he.(d) 


(e)  21  and  22  Vict.  c.  66,  §§  12  and         (d)  21  and  22  Vict.  c.  56,  }  14;  22 
13.  Vict.  c.  30. 
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PAST  VI. 


OF  APPEALS  TO  HIGHER  COURTS. 


Chapter  I. 


OF  THE  VAJRIOUS  MODES  OF  APPEALING. 


1.  The  Modes  of  Appealing. 

2.  Unextracted  Inierloeutora  or  Judg- 

mefUe. 
8.  Extracted  Interloeutort  or  Decrees. 


4.  Commiuary  Ccwt  Decisions. 
6.  Small  Debt  Court  Decisions. 
6.  Decisions  under  Debts  Recovery 
and  other  Speci<U  Acts. 


1.  The  Modes  of  Appealing  from  the  decisioDs  of  the  Sheriff- 
Court  to  higher  Courts  are  not  uniform.  There  are  differences 
in  the  different  forms  of  action,  as  to  the  way  in  which  the 
appeal  is  to  he  presented ;  as  to  the  Court  before  which  it  is  to  be 
taken ;  and  as  to  the  powers  of  the  reviewing  Court  And  in 
the  same  action  there  are  differences  as  to  the  form  of  appeal, 
according  to  the  stage  at  which  it  is  taken,  and  according  to 
the  purpose  for  which  it  is  taken. 

2.  Uneztraoted  Interlocutors  or  Judgments. — ^In  the  great  ma- 
jority of  actions  the  appeal  for  the  simple  purpose  of  reviewing 
the  decision  of  the  Sheriff-Court  is  to  the  Court  of  Session,  and 
is  taken  by  the  appeal  which  (under  the  Court  of  Session  Act 
1868)  has  come  in  place  of  the  old  form  of  advocation.  This 
form  is  used  in  all  appeals  from  decisions  in  the  Ordinary 
Gourtj  entered  before  the  judgment  has  been  extracted,  with  the 
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eroeption  (a)  of  certain  special  interlocntora,  and  (b)  of  the  de- 
cisionB  in  certain  special  actions,  for  which  other  provisions 
have  been  expressly  made. 

(a)  The  special  interlocutors  for  which  there  are  special 
modes  of  appeal  are  those  allowing  proof,  which  (when  the 
porsaer's  claim  exceeds  £40)  may  be  taken  to  the  higher  Court, 
by  a  special  form  of  appeal,  to  have  the  case  tried  before  a  jury. 
There  is  also  a  special  form  (resembling  one)  of  appeal  by 
which,  on  case  stated,  parties  who  are  agreed  as  to  the  facts, 
may  take  the  opinion  of  the  Court  of  Session  on  any  point  of 
law. 

(b)  The  actions  in  which  appeal  is  incompetent,  even  before 
extract,  are  those  summary  applications  in  which  warrants  are 
issued  either  at  once,  or  in  shorter  than  the  usual  periods  for 
extract.  These  actions  are  removings  and  ejections ;  petitions 
for  lawburrows ;  by  masters  for  the  apprehension  of  servants 
deserting  service ;  for  warrants  to  apprehend  as  in  meditatiane 
fugcs;  and  for  the  removal  or  censure  of  schoolmasters.  In 
these  cases  the  mode  of  review  is  by  " note  of  suspension;'' 
and  the  essential  difference  is,  that  caution  to  some  extent  is 
generaUy  made  a  condition  of  staying  execution. 

3.  Extracted  InterlocutorB  or  DeoreeB. — ^In  the  Ordinary  Court, 
after  decree  has  been  extracted,  the  mode  of  review  is  by  "  note 
of  suspension ;''  and  in  certain  cases,  where  suspension  is  in- 
competent, by  action  of  reduction.  Both  of  these  actions  are 
brought  in  the  Court  of  Session.  Suspension  is  applicable  to 
those  cases  in  which  the  extract-decree  contains  a  warrant  (not 
being  for  expenses)  capable  of  being  made  the  foundation  for 
execution  against  the  goods  or  person ;  and  (in  general)  the  exe- 
cution will  not  be  stayed  except  on  caution.  Beduction  is  ap- 
plicable to  a^  other  extracted  decrees. 

4.  Oommissary  Court  Seoisions. — From  decisions  in  the 
Commissary  Court,  the  mode  of  appeal  is  the  same  as  in  the 
Ordinary  Court. 
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5.  Small  Debt  Court  DeoisioiiB. — From  the  Small  Debt  Court 
the  appeal  is  to  the  Court  of  Justiciary,  which  was  selected  on 
account  of  the  convenience  given  by  its  holding  circuits.  The 
power  of  the  Eeviewing  Court  is  here  strictly  limited. 

6.  DeoisionB  under  Debts  Beoovery  and  other  Special  Acts. — 
From  the  Debts  Eecovery  Court  the  appeal  is  to  the  Court  of 
Session,  in  a  form  regulated  by  the  Debts  Becovery  Act.  In 
the  processes  of  cessio  bonorum,  and  for  the  service  of  heirs,  and 
in  the  proceedings  connected  with  ecclesiastical  buildings  and 
glebes  and  entailed  estates,  the  mode  of  appeal  is  in  each  case 
regulated  by  the  special  Statute. 


Chapter  II. 
OF    APPEALS. 


APPXALS  FOB  REVIEW. 

1.  In  what  Actiont  eompeUni — The 

£26  LimiL 

2.  Appeal  in  Aetiant  ad  facta  prsB- 

Btanda. 
8.  Agamet  what  Interloeutara, 
4.  Interloeutora  SiHing  Process. 
6.  Interlocutors  giving  Interim  Judg- 
ment. 

6.  Interlocutors  disposing  of  the  whole 

Merits. 

7.  Form  of  Appeal, 

8.  Time  of  Appeal. 

9.  Notice  of  AppeaL 


10.  Transmission  of  Process. 

U.  Enrolment  of  Appeal,  and  Print- 
ing Papers. 

12.  Potoers  of  Court  of  Session. 

18.  Bearing,  Proof  and  Judgment. 

14.  Respondent  failing  to  Appear. 

16.  Appellant  withdrawing  Appeal. 

16.  Possession  pending  Appeal. 

APPEALS  NOT  FOR  REVIEW. 

17.  Appeal  on  Case  stated. 

18.  Appeal  for  Jury  Trial. 

19.  Appeal  on  Contingency. 


APPEALS  FOR  REVIEW. 

1.  In  what  Actions  competent — The  £25  Limit. — Under  the 
Act  of  1853  the  power  of  appealing  for  review  (in  any  form)  is 
prohibited  in  causes  "  not  exceeding  the  value  ^f  £25  ster- 
ing."(a)  This  was  an  extension  of  a  provision  made  by  an 
older  Act,  by  which  appeals  were  prohibited  when  the  cause  did 

(a)  16  and  17  Viet.  c.  80,  §  22  (App.     in  which  the  Sheriff-Coarts  have  priva- 
Uzix).    This  is  the  same  limit  as  that     tive  jurisdiction;  supra,  p.  12. 


Chap.  II.]  APPEALS.  355 


In  what  Actions  Competent :  The  £25  liimit. 


not  exceed  the  value  of  £12.  In  ascertaining  "  the  value  of 
a  cause  "  for  the  purposes  of  review,  the  Court  of  Session  have 
proceeded  on  extremely  stringent  principles  of  construction. 

The  first  thing  to  he  looked  at  is  the  value  concluded  for  in 
the  summons ;  and  if  the  sum  concluded  for,  with  interest  to 
the  date  of  the  judgment  complained  of,  is  ahove  £25,  that 
shows  that  there  is  jurisdiction. (c)  The  mere  sum  of  money 
concluded  for  in  the  summons  is,  however,  not  the  only  thing 
to  he  looked  at ;  and  though  the  pursuer  may  ask  for  a  smaller 
halance  than  £25,  yet  if  the  summons  show  that  this  halance  is 
brought  out  by  taking  credit  for  such  an  amount  of  counter 
accounts  as  would  otherwise  have  left  the  debt  due  by  the 
defender  larger  than  £25,  there  is  jurisdiction. ((2)  Expenses, 
it  is  held,  are  not  to  be  reckoned  in  making  up  the  amount 
to  £25.(c) 

If  the  summons,  thus  interpreted,  gives  jurisdiction  to  the 
appellate  Court,  the  record  is  not  to  be  looked  at,  and  it  is  im- 
material though  the  value  shown  from  it  be  mych  less.  Thus, 
in  an  action  for  £32,  where  £26  was  paid  to  account  in  the 
course  of  the  proceedings,  and  the  litigation  was  entirely  as  to 
the  remaining  balance  of  £6,  the  value  of  the  cause  was  never- 
theless held  to  exceed  £25. (g)  On  the  same  principle,  in  an 
action  brought  for  aliment,  where — (the  person  to  be  alimented 
having  died  in  the  course  of  the  proceedings) — the  pursuer  re- 
stricted his  claim  to  the  amount  of  £13,  6s.  8d.  (all  he  had 
actually  paid  out)  the  value  was  held  to  exceed  £25.(A)  This 
principle  is  carried  out  consistently  to  the  conclusion  that, 
though  the  whole  value  at  stake  may  be  nothing  at  the  date  of 
the  decree,  the  right  of  appeal  remains  as  to  the  question  of 
expenses,  (i) 


(e)  MiteheU  v.  Murray,  10  Mar.  1855,  {g)  WtUon  t.  WaUaee,  6  March  1858, 

17  D.  682.  20  D.  764. 

{d)  IngU$  T.  8mUhy  17  May  1859,  21  (A)  Bute  y.  Stiven,  5  Dec  1863,  2 

D.  822.  Macph.  208. 

(e)  Hopkirk  y.  WiUon,  21  Dec.  1855,  (t)  Robertaon  y.  WUaon,  3  Mar.  1857, 

18  D.  299.  19  D.  594. 

Z2 
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If  the  summons  does  not  show  jurisdicdoo,  the  next  thing 
is  to  look  at  the  record ;  and  if  the  value  of  the  cause  estimated 
by  trying  what  would  be  the  effect  of  a  judgment  in  favour  of 
either  party  is  over  £25,  there  is  appellate  jurisdiction.  Thus, 
in  an  action  for  £23,  in  the  course  of  which  the  demand  was 
reduced  still  further  to  £18,  the  Court  of  Session  held  that  they 
had  jurisdiction,  because  the  question  tried  was  as  to  the  vali- 
dity of  a  certain  contract,  the  consideration  for  which  had  been 
£28.(A;)  This  decision  could  more  easily  have  been  understood 
had  the  contract  been  one  the  fulfilment  of  which  was  still 
possible ;  but  as  the  contract  had  been  broken  it  would  have 
seemed  more  natural  to  have  said  that  the  value  of  the  cause 
was  not  the  original  consideration,  but  the  damage  occasioned 
by  the  breach  of  the  contract,  about  which  the  parties  were 
actually  litigating,  and  which  was  all  that  was  claimed  or  by 
possibility  could  be  claimed.  Where  the  contract  founded  on 
is  a  current  one,  and  the  question  decided  between  the  parties 
will  be  res  judicata  as  to  a  larger  amount  than  £25,  there  is 
appellate  jurisdiction,  although  the  amount  involved  in  the 
actual  action  be  less  than  £25 ;  and  for  this  the  reasons  are 
easily  understood.(2) 

2.  Appeal  in  Actions  ad  fkcta  prestaada. — In  actions  ad /acta 
fTOBstanda  and  in  interdicts,  where  a  pecuniaiy  value  is  not 
directly  at  stake,  there  is  always  appellate  jurisdiction.  Thus 
the  Court  of  Session  held  that  the  right  of  review  existed  in  an 
action  as  to  the  ownership  of  an  animal,  although  it  appeared 
from  the  record  that  the  animal  had  been  sold  at  a  public  sale 
for  the  sum  of  £3,  5s.(n)  Where  actions  of  this  kind  contain 
alternative  conclusions,  ohe  of  them  being  for  money,  it  depends 
on  circumstances  whether  there  is  review.  If  the  conclusion  for 
the  money— of  course  not  exceeding  the  value  of  £25— is  the 

{Jt)  Brydm  ▼.  Mcufarlantt  2  Not.         (n)  Purwf  ▼.  Brodc,  9  July  1S07,  5 
1864,  8  Macph.  7.  ICftcph.  1008. 

(I)  Jhwamond  t.  HuiUer,  12  Jan. 
1869. 
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principal  conclusion,  and  the  delivery,  or  other  remedy,  is  asked 
only  in  the  event  of  the  money  not  heing  paid,  there  is  no  re- 
view ;(o)  but,  on  the  contrary,  if  the  delivery  be  the  principal 
matter,  and  especially  if  decree  have  been  given  for  it  alone, 
there  is  jurisdiction. (/>) 

8.  Against  what  InterlooutorB. — The  Act  of  1853  prohibits 
appeals  against  all  interlocutors  except  those — (1)  sisting  pro- 
cess ;  (2)  giving  interim  decree  for  the  payment  of  money ; 
and  (3)  disposing  of  the  whole  merits  of  the  cause.(9) 

Interlocutors  pronounced  by  the  Sheriff-Substitute  may  be 
reviewed  by  the  Court  of  Session,  though  they  have  not  been 
appealed  to  the  Sheriff.  The  opinion  which  the  Court  of 
Session  at  one  time  intimated  against  the  expediency  of 
such  a  course  (r)  has  not  been  given  expression  to  in  recent 
cases. 

4.  Interlocutors  Sisting  Prooess  require  no  observation.  The 
right  of  review  has  been  granted,  apparently  on  the  ground 
that  to  delay  the  pursuer's  claim  may  practically  be  to  defeat 
it. 

5.  Interlooutors  giving  Interim  Judgment  for  the  payment  of 
the  money  are  reviewable,  however  small  the  amount  may  be 
which  is  involved,  provided  the  action  be  one  in  which  appeal 
is  otherwise  competent,  and  the  interim  judgment  be  such  as 
to  authorise  interim  decree  being  extracted.  It  will  be  ob- 
served that  the  Act  of  1853  has  limited  the  power  of  review, 
in  the  case  of  interim  decrees,  to  those  for  the  payment  of 
money.  Where,  therefore,  a  judgment  is  of  such  a  kind  that 
it  neither  orders  payment  of  money,  nor  disposes  of  the  whole 


(o)  Cameron  ▼.  Smiih,  24  Feb.  1857,  (g)  16  and  17  Vict,  c  80,  §  24  (App. 

19  D.  617.  bux). 

(p)  Cooper  ▼.  Bone,  18  Dec.  1823,  2  (r)  Maieohn  ▼.  Battandene,  80  June 

8.  (N.  £.)  511.  1835, 12  S.  1021. 
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merits,  there  is  no  appeal.(8)    In  like  manner,  when  interim 
interdict  has  been  refused  there  is  no  appeal.(^) 

.  6.  InterlooutorB  disposing  of  the  whole  Merits  are  those  which 
either  leave  nothing  to  be  done  in  the  action  except  to  settle 
the  matter  of  expenses,(u)  or  actually  put  the  pursuer  or  de- 
fender out  of  Court.  Interlocutors  which  dispose  of  the  whole 
cause  are  to  this  effect  interlocutors  on  the  merits,  although 
technically  the  merits  may  not  have  been  touched.  For 
example,  judgments  by  default,(t;)  and  judgments  sustaining 
dilatory  defences,  are  appealable.(a;)  It  is  not  necessary  that 
the  question  of  expenses  have  been  disposed  of;  or,  if  they 
have  been  found  due,  that  they  have  been  modified  or  decerned 
for.(y)      . 

7.  Form  of  Appeal. — The  appeal  is  taken  by  the  appellant 
or  his  agent  either  writing  a  note  of  appeal  on  the  interlocutor 
sheet,  or  lodging  a  separate  note  of  appeal.  This  is  done  in 
the  Sheriff-Court,  and  the  Sheriff-Court  agent  will  therefore 
be  the  proper  agent  to  sign  this  note.  It  is  to  be  remembered 
that  an  agent  must  have  special  authority  from  his  client  to  do 
this.(z)  The  note  may  be  in  the  following  terms :  *'  The  pur- 
suer (or  other  party)  appeals  to  the  Division  of  the 
Court  of  Session.^'  It  must  specify  the  Division,  and  must  be 
dated.(a)  The  appellant  is  not  required  to  give  security  for 
the  expenses  to  be  incurred  in  the  appeal.(5) 

(t)  M*Kenne  v.  BouieUeau,  16  June  («)  Martin  t.  Eadden,  3  Dec  1833, 

1855,  17  D.  943.    As  to  whether,  when  12  S.  155. 

such  an  interlocutor  has  been  extracted,  (x)  WhffU  ▼.  Gerrard,  30  Not.  1881, 

there  is  not  a  power  of  suspending  a  24  D.  102. 

threatened  charge,  see  infra,  Chapter  III.  (y)  16  and  17  Vict.  c.  80,  §  24. 

(I)  Caiheart  v.  Slosa,  11  Feb.  1865,  3  {z)  Stephen  t.  Skinner,  17  Dec.  1868, 

ICacph.  521.    As  to  whether  there  is  no  2  Macph.  287. 

redress  if  it  be  granted,  see  infra,  Chap.  (a)  31  and  32  Vict,  c  100,  §  66  (App. 

III.  ccx). 

(tt)  Per  Loxd  President  in  M*KenMie  (5)  lb.,  §  65. 
T.  BouteUeau,  eupra,  note  («);  and  see 
also  81  and  32  Vict,  c  100,  §  51. 
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8.  Time  of  Appeal. — The  appellant  has  twenty  days  after 
the  date  of  the  appealahle  judgment,  within  which  it  cannot  be 
extracted,  allowed  to  him  for  the  purpose  of  appealing.  He 
can  appeal  at  any  time  within  that  period ;  and,  so  long  as  the 
judgment  in  question  has  not  been  actually  extracted  or  im- 
plemented, he  may  still  appeal  after  the  expiry  of  that  period 
at  any  time  before  the  lapse  of  six  months  from  the  date  of  the 
final  judgment  in  the  cau8e.(c) 

9.  ITotioe  of  Appeal — ^Within  two  days  after  the  date  of  any 
appeal  being  taken,  the  sheriff-clerk  must  send  written  notice 
of  it  to  the  respondent  or  his  agent.  If  this  notice  be  omitted, 
the  Court  of  Session  must  take  such  steps  as  it  thinks  proper 
to  remedy  the  inconvenience  or  disadvantage  thereby  occasioned, 
but  the  omission  does  not  invalidate  the  appeal.((2) 

10.  Transmission  of  Frooess. — Within  the  same  two  days, 
the  clerk  of  the  Sheriff-Court  must  transmit  the  process  to 
one  of  the  clerks  of  the  Division  to  which  the  appeal  is  taken. 
This  transmission  must  be  made  by  the  sheriff-clerk,  and  he 
must  not  give  the  process  to  the  agent  for  either  party  to  trans- 
mit.(e)  On  receiving  the  process,  the  Court  of  Session  clerk 
must  mark  upon  the  appeal  the  date  of  receipt.(/) 

11.  Eniohnent  of  Appeal,  and  Printing  Papers. — At  any  time 
after  the  expiry  of  eight  days  after  the  date  on  which  the  re- 
ceipt of  the  appeal  was  noted  it  is  competent  for  either  party 
to  enrol  the  appeal.  On  the  appeal  being  called  in  the  roll  of 
the  Division,  the  Court  decide  what  papers  are  to  be  printed 
for  their  use.  In  general  they  will  order  the  record,  the  inter- 
locutors, the  note  of  appeal,  the  notes  of  evidence,  and  the  pro- 

(c)  81  and  82  Vict.  c.  100,  §§  67  and  (d)  81  and  82  Vict.  c.  100,  {  70. 

68.     ''Implement"  mnst  here  have  its  («)  Innea  ▼.  Fife,  18  June  1859,  12 

natural  meaning,  as  (the  judgment  not  D.  1007. 

having  been  extracted)  there  can  be  no  (/)  81  and  32  Vict  c.  100,  §  71. 
qaestion  of  poinding  or  imprisonment. 
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ductioDB  to  be  printed ;  but  they  may  dispense  with  the  print- 
ing of  any  portion.  If  the  appellant  fail  to  appear  at  the  en- 
rolment, the  Court  may  dismiss  the  appeal  and  affirm  the  in- 
terlocutors complained  of ;  and  if  he  fails  to  comply  with  the 
order  to  print,  the  same  may  be  done.  Before  dismissing  for 
non-appearance,  however,  it  is  understood  that  the  Court  will 
order  some  kind  of  intimation  to  the  appellant ;  as  the  effect 
of  a  judgment  dismissing  the  appeal  cannot  be  removed  except 
on  an  appeal  to  the  House  of  Lords.  If  the  respondent  or  any 
other  party  wishes  it,  he  may  have  authority  to  go  on,  and 
print,  and  insist  in  the  appeal,  as  if  he  had  taken  it  himself. 
The  statute,  however,  does  not  seem  to  contemplate  that  it  is 
to  be  made  absolutely  necessary  for  the  respondent  to  appear 
at  the  enrolment  for  determining  what  is  to  be  printed.(^) 

12.  Powers  of  Court  of  Bessicn. — The  appeal  submits  to  the 
review  of  the  Court  of  Session  all  the  interlocutors  pronounced 
in  the  cause.  There  is  no  necessity  for  any  counter  appeal, 
and  the  Court  may  alter  any  interlocutor,  in  any  manner,  at 
the  instance  of  any  party,  so  as  to  enable  it  to  do  complete 
justice  in  the  cause.  This  provision  does  away  with  the  ne- 
cessity which  existed  formerly  for  an  appellant  or  respondent 
pointing  out  in  his  advocation,  or  by  counter  advocation,  the 
special  interlocutors  complained  of,  and  the  special  remedies 
de8ired.(A) 

18.  Hearing,  Froo^  and  Judgment. — In  deciding  the  cause, 
the  Court  must  apply  the  law  applicable  to  the  circumstances, 
whether  it  has  been  pleaded  or  not — a  provision  which  has 
been  introduced  to  prevent  the  necessity  of  having  to  add  to  or 
amend  the  record  where  the  facts  were  sufficiently  stated.(t) 
In  their  judgment  the  Court  must  distinguish,  in  cases  in 
which  proof  has  been  taken,  how  far  they  proceed  upon 
matter  of  fact,  and  how  far  upon  matter  of  law, — their  de- 

(y)  31  and  82  Vict,  c  100, 9  71,  (,•)  81  and  82  Vict  c.  100,  d  72. 

(*)  li.,  g  69,  ^ 


^f^F'^^^^^^^^^t^^'-^  .  ^p  ■  ■  ■  ■  i^  ^—,    .  .         ^  ■  »r— ^^pi^l^p— )WW 
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cision  on  the  former  not  being  liable  to  review  by  the  House  of 
Lords.(A:)  Thej  must  also  dispose  of  the  matter  of  expenses. 
A  general  finding  of  expenses  to  be  due,  includes  those  incurred 
both  in  the  Court  of  Session  and  in  the  Inferior  Court. (/) 

If  the  cause,  when  it  comes  to  be  heard,  is  not,  in  the  opi- 
nion of  the  Court,  ripe  for  judgment,  they  may  order  proof,  or 
additional  proof,  to  be  taken  in  the  appeal.  This  proof  must 
be  taken  in  the  way  in  which  proofs  are  taken  in  the  Inner- 
House.(n) 

The  Court  has  also  power  to  amend  the  record  at  any  time, 
on  such  conditions  as  to  expenses  as  they  may  think  proper.(n) 

14.  Bespondent  failing  to  Appear. — Should  the  respondent  not 
appear  at  the  hearing,  it  is  not  clear  what  course  should  be 
followed.  Under  the  old  forms,  where  an  appellant  found 
caution  for  the  expenses  in  the  Court  of  Session,  there  was 
probably  never  much  hardship  in  insisting  upon  the  respondent 
defending  the  judgment,  but  the  case  now  is  somewhat  altered. 
It  is,  however,' not  the  practice  of  the  Court  of  Session  to  hear 
causes  ex  parie^  and  unless  the  provision  that  the  Court  shall 
decide  ''the  merits  of  the  cause  on  the  law  truly  applicable  in 
the  circumstances ''  apply  to  this  case,  there  is  no  positive  pro- 
vision for  it  in  the  Court  of  Session  Act. 

15.  Appellant  withdrawing  Appeal. — Should  the  appellant 
withdraw  from  the  appeal,  any  other  party  in  the  cause  may 
insist  in  the  appeal  in  the  same  manner  as  if  he  himself  had 
brought  the  case  to  the  Superior  Court.(o) 

16.  PosBession  Fending  AppeaL — Until  the  appeal  comes  on 
for  hearing  before  the  Court  of  Session,  the  Sheriff-Court  is  to 
regulate  all  matters  relating  to  interim  possession.  In  doing 
this  the  Sheriff-Court  is  directed  to  have  regard  to  the  manner 

■  1 

(*)  6  Geo.  IV.  c.  120,  §  40.  (n)  81  and  32  Vict.  c.  100,  §  72. 

(0  HaXbert  ▼.  Bof/U,  2S  May  1867,         (o)  Ib„  §  69. 
19  D.  762. 
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in  which  the  interests  of  the  parties  may  he  affected  hy  the 
final  decision.  Any  interim  order  on  this  point  is  not  suhject 
to  review  until  the  cause  comes  to  he  heard  ;  and  then  it  will 
be  for  the  Court  of  Session  to  make  all  such  regulations  for  in- 
terim possession  as  they  find  right.(|>) 

APPEALA  NOT  FOR  REVIEW. 

17.  Appeal  on  Oase  Stated. — ^Where  both  the  parties  in  any 
Sheriff-Court  cause  (irrespective  of  its  value)  are  at  one  as  to  the 
facts,  and  concur  in  desiring  to  have  the  opinion  of  the  Court  of 
Session  on  any  question  of  law,  it  is  competent  to  them  to  pre- 
sent to  one  of  the  Divisions  of  that  Court  a  special  case,  setting 
forth  (1)  the  facts  upon  which  they  are  agreed;  and  (2)  the 
question  of  law  thence  arising  upon  which  they  desire  to  obtain 
the  opinion  of  the  Court.  This  may  he  done  at  any  stage  of 
the  cause,  and  the  case  may  be  framed  either  in  such  a  way  as  to 
settle  only  the  law  point,  or  so  as  to  render  any  farther  proceed- 
ings in  the  Sheriff-Court  unnecessary,  for  it  may  set  forth  al- 
ternatively the  judgment  which  the  parties  desire  to  have  pro- 
nounced according  to  either  view  of  the  question  of  law  which 
the  Court  of  Session  may  take.  The  case  is  to  be  signed  by  coun- 
sel. When  enrolled  in  the  Division,  the  Court  of  Session  may 
order  any  documents  to  be  printed,  and  they  are  to  hear  parties 
in  the  quickest  manner,  and  then  give  their  opinion,  or  pronounce 
judgment.  They  have  power  to  appoint  the  case  to  be  reheard 
before  seven  judges.  The  Court  of  Session  decision  is  appeal- 
able to  the  House  of  Lords,  unless  (by  special  consent)  the  par- 
ties agree  that  the  decision  is  not  to  be  so  reviewed.(9) 

18.  Appeal  for  Jury  Trial. — ^When  more  than  £40  is  claimed 
in  any  Sheriff-Court  action,  and  a  proof  has  been  allowed,  the 
pursuer  or  defender  may  appeal  to  the  Court  of  Session  with 
the  view  of  having  the  case  tried  by  jury.(r) 

The  claim  must  be  in  amount  above  £40.     If  it  be  not 

ip)  lb.,  §  79.  (r)  81  and  82  Vict.  e.  100,  §  78  (App. 

(9)  81  and  82  Vict,  c  100,  §  63.  ocxii). 
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simply  pecuniary,  the  party  intending  to  advocate  must  petition 
the  Sheriflf  for  leave ;  and,  after  intimating  the  petition  to  the 
opposite  party  or  his  agent,  must,  if  required  hy  the  Sheriff, 
give  his  solemn  declaration  that  the  claim  is  of  the  true  value 
of  £40  and  upwards.  If  the  Sheriff  be  satisfied  in  regard  Jto 
this,  leave  to  appeal  shall  be  granted. (s) 

An  order  for  proof  must  have  been  pronounced.  The  proof 
may  be  in  regard  only  to  part  lof  the  cause,  or  it  may  be  a  proof 
"before  answer," (i)  but  the  appeal  will  not  be  competent  if 
the  proof  be  one  to  lie  in  retentis,  or  be  merely  a  diligence  for 
the  recovery  of  document8,(u)  or  if  it  be  a  proof  limited  to  writ 
or  oath.(v) 

The  appeal  for  trial  by  jury  is  by  note  of  appeal  under  the 
Act  of  1868.(a;)  It  does  not  appear  to  have  been  intended  to 
make  the  times  for  ordinary  appeals  applicable  to  this.  Unless 
parties  agree  to  go  on  sooner  with  the  proof,  they  are  entitled, 
where  this  appeal  is  competent,  to  a  delay  of  fifteen  days  be- 
tween the  granting  and  the  time  of  commencing  to  take  proof, 
for  the  purpose  of  considering  whether  they  will  have  the  case 
tried  by  jury  or  not.(y) 

The  proceedings  in  the  Court  of  Session  begin  in  the  same 
way  as  in  an  ordinary  appeal,  but  the  case  may  be  remitted  to 
a  Lord  Ordinary.(z)  The  Court  are  not  bound  to  send  the  case 
to  a  jury,  but  may  dispose  of  it  as  it  seems  best  to  them,  be- 
cause the  whole  case  is  brought  before  them  for  review.(a) 
The  party  appealing  for  jury  trial  can  hardly  say  that  he  thinks 
proof  unnecessary ;  but  he  may  apply  to  have  the  proof  taken 
in  any  manner  competent  in  the  Court  of  Se8sion.(6)    The  re- 

(«)  6  Qeo.  IV.  c.  120,  §  40 ;  A.  S.  11  Orkney  and  Shetland  the  time  is  thirty 

July  1828,  §  6.  days. 

(0  Stewart  y.  Buiherfurd,  19  Jnly  (2)  31  and  32  Vict.  c.  100,  §  73.  Should 

1862,  24  D.  1442.  the  case  be  tried  by  a  jury  on  circuit,  the 

(u)  A.  S.  1828,  ut  mpra.  Sheriff-Court   agent  may  conduct  the 

(v)  Prifwroae  ▼.  M*Kenzie,  18  Not.  cause  there.    Ih,,  §  50. 

1859,  22  D.  1.  (a)  CampbeU  v.   (hmpheU,  21  Nov. 

{x)  lb.,  §  78.  1846,  9  D.  135. 

(y)  A.  S.  10  July  1889,  §  126.    In  (b)  Sanda  t.  Meffan,  20  Jan.  1829,  7 

S.  290. 
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spondent  is  not  barred  in  any  way  from  maintaining  any  of  his 
pleas. 

19.  Appeal  on  Oontingenoy. — When  there  are  two  actions, 
one  in  the  Court  of  Session  and  one  in  the  Sheriff-Court,  so 
connected  with  each  other  that  had  they  both  been  in  the  In- 
ferior Court  they  would  have  been  conjoined,  the  action  in  the 
Inferior  Court  may  be  removed  to  the  higher  Court,  and  con- 
joined with,  or  conducted  along  side  of,  the  action  there  de- 
pending. The  circumstances  in  which  it  is  proper  that  actions 
should  be  conjoined  have  already  been  considered,  (c)  When  a 
party  desires  to  remove  an  action  on  this  ground  of  "  contin- 
gency,'' to  the  Court  of  Session,  he  must  get  from  the  sheriff- 
clerk  a  certified  copy  of  the  pleadings  that  have  been  lodged, 
and  of  the  interlocutors  pronounced  in  the  cause.  This  copy  he 
he  must  lay  before  the  Lord  Ordinary,  or  before  the  Division 
before  which  the  Court  of  Session  process  is  depending.  If, 
upon  consideration  of  this,  the  Lord  Ordinary  or  Court  think 
that  there  is  contingency  between  the  processes,  a  warrant  may 
be  granted  to  enable  the  sheriff-clerk  to  transmit  the  Inferior 
Court  process  to  the  Superior  Court.((i)  The  decision  of  the 
Lord  Ordinary  or  of  the  Court  is  final,  but  if  the  motion  be 
refused,  it  may  be  renewed  at  a  subsequent  stage.(e) 


Chapter  III. 
OP  SUSPENSIONS  AND  REDUCTIONS. 


SUSPENSIONS. 

1.  When  Sutpenaion  eompeterU, 

2.  Proeudmgt  tn  Suapmium. 


SEDUCnOMS. 

8.  When  Reduction  competent, 
4.  Proeeedingt  m  Reduction. 


SUSPENSIONS. 

1.  When  Suspension  oompetent. — After  extract,  review  by 

(e)  Supra,  pp.  167,  ISS.  (e)  31  and  82  Vict.  e.  100,  {  75. 

(d)  81  aod  82  VksLe.  100, 1 74  (App. 
cczii). 


'^     c«"  ■  -^  I  -       mv^^mm^ 
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When  Suspension  Competent. 


presenting  an  appeal  becomes  incompetent ;  but  in  certain  cases 
may  still  be  obtained  by  presenting  a  note  of  suspension. 

The  £25  limit  of  value  applies  to  suspension  as  well  as  to 
appeals,  and  under  the  same  restrictions. (a) 

Suspension  is  competent  where  the  decree  of  the  Sheriff- 
Court  contains  any  order  for  the  payment  of  money — not  being 
expenses  (6) —  or  for  the  performance  of  any  act,  on  which 
execution  is  competent  against  the  property  or  person  of 
the  debtor.(c)  Interim  decrees  for  payment  of  money  may 
be  suspended  in  the  same  way  as  final  decrees ;  and,  although 
it  is  expressly  provided  that  no  other  kind  of  interim  decree 
can  be  reviewed  until  the  final  judgment  has  been  given,((f) 
the  Court  of  Session  have  held  that  they  were  entitled,  when 
they  saw  cause,  to  suspend  execution  of  a  decree  ad  factum 
prcMtandum  till  such  time  as  the  complainer  could  competently 
bring  the  merits  before  them.(e)  The  reasons  for  this  decision 
apply  equally  to  the  case  of  an  interim  interdict  being  granted ;  (g) 
for  the  consequences  of  ordering  a  person  not  to  do  a  thing  may 
be  as  injurious  as  an  order  obliging  him  tu  do  something. 

Suspension  is  also  the  proper  mode  of  review  in  actions 
where  the  extract  is  issued  without  giving  time  to  appeal,  and 
in  those  cases  where  the  warrant  issues  at  once.  To  the  first 
class  belong  removiugs  and  ejections ;  (A)  and  to  the  second, 
warrants  pronounced  in  petitions  for  lawburrows ;  (i)  against  a 
servant  deserting  his  service; (A;)  and  against  an  absconding 
debtor. (Z) 

Suspension  is  incompetent  where  the  debtor  has  implemented 

(a)  16  and  17  Vict  c  SO,  §  22,  tuftra,         {g)  Where  interdict  ad  intenm  is  re- 

Chap.  XL,  art.  1,  p.  354.  fused,  the  complainer  can  (at  no  great 

{h)  Simpeon  v.  Young,  8  July  1852, 14  loss)  practically  obtain  a  review  of  the 

D.  090.  decision  by  abandoning  the  proceedings 

(c)  Shand's  Practice  in  the  Court  of  before  the  Sheriff -Court,  and  renewing 
Session.  them  before  the  Court  of  Session. 

(d)  16  and  17  Vict  c.  SO,  }  24  (App.         (&)  €  Qto.  IV.  c.  120,  |  44. 
Ixxx).  (t)  See  mpraf  p.  288. 

(e)  Wilitm  t.  Bartholomew,  7  July         {k)  See  supra,  pp.  287-S. 

1860, 22  D.  141U.  [l)  Cases  cited  supra,  F»rt  III,  Chap. 

n,  Section  XTiii. 
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the  decree,  even  in  those  cases  in  which  suspension  is  otherwise 
the  appropriate  mode  of  appeal.  In  this  connection,  imple- 
ment is  used  in  its  ordinary  sense,  and  not  in  the  restricted  sense 
in  which  it  is  used  in  reference  to  reponing  against  decrees 
pronounced  in  absence.  Where  the  debtor  is  in  prison,  the 
suspension  is  called  a  suspension  and  liberation ;  and  the  im- 
plement which  precludes  suspension  occurs  only  where  a  debtor 
neglects  to  complain  to  the  Court  of  Session  till  the  creditor 
has  obtained  everything  the  decree  gives  him  on  the  merits 
of  his  ca8e.(n) 

2.  Proceedings  in  SnapensionB. — The  suspension  is  presented 
in  the  Bill  Chamber  of  the  Court  of  Session,  and  the  suspender 
in  the  ordinary  case  is  bound  to  find  caution  there  to  implement 
the  decree,  and  for  expenses,  before  he  will  be  allowed  to  proceed. 
The  case  is  conducted  under  the  forms  of  process  in  use  in  the 
Court  of  Session.(o) 

REDUCTIONS. 

3.  When  Bednotion  competent. — Where  suspension  is  incom- 
petent, but  only  there,  there  is  still  the  remedy  of  reduction. 
Such  a  case  occurs  when  a  decree  of  absolvitor  with  expenses 
has  been  pronounced.  (j>)  The  £25  limit  of  value  is  still  appli- 
cable.(9)  There  seems  no  limit  as  to  time,  but  there  should 
be  no  undue  or  avoidable  delay. 

4.  Frooeedings  in  Bednotion. — The  pursuer  of  the  action  is 
not  bound  to  find  caution.  The  conclusion,  which  is  framed 
with  the  usual  superfluity  of  technical  terms,  asks  to  have  the 
Sherifif-Court  proceedings  quashed.  The  action  is  conducted 
in  all  respects  like  any  other  action  of  reduction  in  the  Court 
of  Session. 

(n)  M'DougaU  t.  GaU,  80  June  1863,  (p)  WhiU  t.  VaUanee,  14  Feb.  1885, 

1  MM:pb.  1612.  18  S.  470. 

(o)  1  and  2  Vict.  c.  86 ;  A.  S.  regu-  (q)  16  and  17  Vict.  c.  80,  {  22,  rapra 

lating  proceedings  in  Bill  Chamber,  24  Chap.  II,  Section  i,  art.  1,  p.  354. 
Dec.  1838;  31  and  32  Vict.  c.  100,  §  90. 
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Chapter  IV. 
OF  REVIEW  OF  SMALL  DEBT  COURT  DECISIONS. 


1.  What  Review  competent. 

2.  Remewing  Tribunal, 

8.  Mode  of  taking  AppeaL 


4.  Juriedietion  of  Statutory  Tribunat 
privative. 


1.  What  Beview  oompetent. — The  right  of  review  in  the 
Small  Deht  Court  is  of  a  limited  kind.  There  is  no  review 
upon  the  merits,  whether  the  decision  he  wrong  in  point  of 
fact  or  in  point  of  law. (a)  The  review  is  limited  to  complaints 
founded^-(l)  on  the  ground  of  corruption  or  malice  and  op- 
pression on  the  part  of  the  Sheriff;  (2)  on  such  deviations 
in  point  of  form  from  the  statutory  enactments  as  the  review- 
ing Court  shall  think  took  place  wilfully,  or  prevented  sub- 
stantial justice  from  having  been  done;  and  (3)  on  incompe- 
tency, including  defect  of  jurisdiction  of  the  Sheriff.(&) 

2.  Beviewing  Tribunal. — The  provisions  of  the  Small  Debt 
Act  as  to  the  grounds  on  which  review  is  competent,  are  very 
much  the  same  as  those  which  the  common  law  would  have 
made  had  there  simply  been  a  provision  that  the  judgment  of 
the  Sheriff-Court  should  be  final ;  but  the  Act  goes  farther,  and 
provides  a  special  reviewing  tribunal.  The  person  conceiving 
himself  aggrieved  must  bring  the  case  by  appeal  before  the 
next  Circuit  Court  of  Justiciary,  or,  where  there  are  no  Circuit 
Courts,  before  the  High  Court  of  Justiciary. (c) 

3.  Mode  of  taking  Appeal. — The  appeal  may  be  taken  in 
open  Court  at  the  time  of  pronouncing  decree,  or  at  any  time 
thereafter,  within  ten  days.  The  appeal  is  in  writing,  and  must 
be  lodged  in  the  hands  of  the  clerk  of  Court.  Within  the  same 
time  a  copy  must  be  served  on  the  opposite  party,  or  at  his 
dwelling-place,  or  on  his  agent.    This  service  obliges  the  re- 

(a)  1  Vict.  c.  41,  §  80  (App.  dvii).  (c)  1  Vict.  c.  41,  §  81. 

(6)  Ib„  §  81. 
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spondents  to  appear  at  the  first  Circuit  Court  or  High  Court  (as 
the  case  may  be),  held  at  least  fifteen  days  after  such  service. 
The  appellaut,  on  entering  the  appeal,  must  lodge  a  bond,  signed 
by  a  sufficient  cautioner,  that  he  will  abide  by  the  judgment  of 
the  Justiciary  Court,  and  pay  such  costs  as  it  shall  award.  The 
sheriff-clerk  is  answerable  for  the  sufficiency  of  this  cautioner. 
If  there  are  any  documents  which  have  been  used  in  evidence 
in  the  Small  Debt  Court,  and  which  the  appellant  desires  to 
use  in  the  Circuit  Court,  he  must  ask  the  Sheriff  to  initial 
them ;  and,  in  the  same  \^ay,  he  must  ask  the  Sheriff  to  write 
on  the  principal  summons  the  name  of  any  witness  examined 
in  the  cause,  to  whose  evidence  he  intends  to  refer. 

The  Circuit  Court  may  remit  ("  certify  ")  the  case  to  the 
High  Court  of  Justiciary. (ci) 

4.  Jurisdiotion  of  Statutory  Tribunal  privative. — ^The  jurisdic- 
tion thus  conferred  on  the  Justiciary  Court  is  privative,  and 
any  person  aggrieved  by  the  decree  of  the  Sheriff  in  the  Small 
Debt  Court  can  appeal  only  to  this  Court,  It  has  frequently 
been  decided  that  the  Court  of  Session  has  no  jurisdiction  in 
such  cases.(e)  A  distinction,  however,  has  been  taken  between 
the  case  of  a  complaint  against  the  decree,  and  a  complaint 
against  something  done  subsequently  to  the  decree  ;  and  it  has 
been  held  that  jurisdiction  has  not  been  restricted  to  the 
statutory  tribunal  to  deal  with  the  latter  case.  Thus,  where  a 
party  who  admitted  the  Sheriff's  decree  to  be  correct,  but  al- 
leged that  the  sheriff-clerk  had  altered  the  extract  after  issuing 
it,  and  had,  without  any  authority,  inserted  a  larger  sum,  the 
Court  of  Session  held  that  they  had  power  to  reduce  the  viti- 
ated extract  of  the  decree.(^) 


(d)  iVict.  C.41, 1(31;  20  Geo.  II,  e.  281;  MiUer  v,  Hendenon,  2  V^.  1850, 

43,  U  34,  35  and  36  (App.  ccvii).  12  D.  656, 12  D.  656. 

(«)  Oraham  r.   MacJeay,  13  March  (g)  MureMe  v.   Aitr6atim,.  22  ICaj 

1848,  6  Bell's  App.  Ca.  214 ;  Lowden't  1868, 1  Maepb.  800.  See  BmU  w.Letkam, 

TrutUm  t.  PahiUo,  17  Dec  1846,  9  D.  mtpra,  p.381,  note  (v). 
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Chapter  V. 
OF  SPECIAL  PROVISIONS  FOR  REVIEW. 


1.  Debts  Recovery  Court. 

2.  Process  of  cessio  bonorum. 


8.  Other  Special  Provisions  for 
Review. 


1.  Debts  BecoToiy  Oonrt. — In  the  Debts  Recovery  Court  spe- 
cial provisions  are  made  for  regulating  appeals.  It  affords  the 
only  instance  in  which  it  is  necessary  to  appeal  from  the  Sheriff- 
Substitute  to  the  Sheriff  before  going  to  the  Court  of  Session. 
Where  the  cause  exceeds  the  value  of  £25  sterling,  either  party 
may  appeal  from  the  Sheriff's  judgment  to  either  of  the  Divi- 
sions of  the  Court  of  Session.  The  appeal  must  be  taken  within 
eight  days,  or,  in  cases  from  Orkney  and  Shetland,  within  sixteen 
days,  and  is  taken  by  ingrossing  on  the  interlocutor  sheet  a 
note  of  appeal  signed  by  the  appellant  or  his  agent.  The 
sheriff-clerk  must  forthwith  transmit  the  process  to  one  of  the 
principal  clerks  of  the  Division.  After  this  has  been  done,  the 
appellant  must  (within  ten  days  if  the  Court  is  sitting,  or  on 
the  third  day  of  its  next  session)  enrol  the  cause  by  written 
note.  This  enrolment  he  must  intimate  by  letter  to  the  re- 
spondent or  his  agent ;  and,  on  the  cause  being  called,  the  Court 
give  such  orders  as  to  printing  papers  as  they  think  fit ;  and 
then  the  case  is  sent  to  the  Summary  Debate  EoU.  When 
the  case  is  heard,  the  Court  of  Session  has  power  to  order  the 
evidence  to  be  taken  anew,  or  additional  evidence  to  be  taken 
by  the  Sheriff  or  Sheriff-Substitute,  with  such  directions  as  shall 
seem  right.  If  they  do  not  think  this  necessary,  they  may 
affirm,  or  alter,  or  pronounce  such  other  judgment  as  shall 
seem  just.  They  may  either  remit  to  the  Sheriff  to  decern 
anew — so  that  the  decree  may  be  extracted  from  the  Sheriff- 
Court, — or  pronounce  a  decree  extractable  in  the  Supreme 
Court.(a) 


(a)  30  and  31  Vict.  c.  96,  %l  1%  18,  and  14  (App.  clxzzii). 

2  A 
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2.  ProcoBB  of  Oessio  Bonomin. — In  the  process  of  cessio  honorum 
the  appeal  is  by  a  reclaiming  note  lodged  with  one  of  the  clerks 
of  either  Division  of  the  Court  of  Session.  The  note  embodies  the 
judgment  or  judgments  complained  of,  and  must  be  presented 
within  ten  days  from  the  date  of  the  last  of  those  judgments.(&) 
A  copy  of  the  note  must,  within- the  same  period,  be  delivered 
to  the  respondent  or  his  agent.(c)  On  production  to  him  of  a 
copy  of  the  note  certified  by  a  clerk  of  the  Court  of  Session,  the 
Bheriff-clerk  must  transmit  the  process.  The  reclaiming  note 
is  not  competent  except  against  an  interlocutor  granting  or  re- 
fusing c688fo,  either  conditionally  or  unconditionally .(cQ 

When  the  Court  of  Session  is  not  sitting,  the  reclaiming 
note  must  be  brought  before  the  Lord  Ordinary  on  the  Bills, 
who  must  forthwith  dispose  of  it.  The  Lord  Ordinary's  judg- 
ment is  subject  to  review  of  the  Inner-House.  If  he  has  not 
finished  the  disposal  of  the  case  when  the  Court  meets,  they 
take  the  case  up  at  the  stage  to  which  he  has  brought  it.(e) 

8.  Other  Special  ProvisionB  for  Review. — The  modes  of  appeal- 
ing against  decisions  pronounced  in  applications  for  the  Service 
of  Heirs, (^)  and  under  the  Ecclesiastical  Buildings  and  Glebes 
Act,(^)  and  under  the  Entail  Amendment  Act,(t)  have  been 
noticed  in  connection  with  the  subjects  themselves. 


(6)  Twenty  days  in  the  case  of  Orkney.  (e)  6  and  7  Will.  IV.  c.  56,  §  10. 

(c)  M*Kinney  ▼.  Van  Ueck,  19  March  {g)  Supra,  p.  311,  art.  7. 

1864,  2  Macph.  889.  {h)  Supra,  p.  270,  art.  4. 

(cJ)  6  and  7  Will.  IV.  c.  56,  §  8  (App.  (•)  Supra,  p.  275,  art.  9. 
cr) ;  and  see  Qalhraiih  v.  Bilchie,  6  Dec. 
1856, 19  D.  136. 
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ACTS  OF  PARLIAMENT  AND  SEDERUNT. 


PAKT  I. 
OBDINABT  COUBT-GENERAL  ACTS. 


11  Geo,  IV.,  d:  1  Will.  IV.,  c.  69.— An  ACT  for  uniting  the 
benefits  of  Jury  Trial  in  Civil  Causes  with  the  ordinary 
jurisdiction  of  the  Court  of  Session,  and  for  making  cer- 
tain other  alterations  and  reductions  in  the  Judicial  Estab- 
lishments of  Scotla7id.— 23d  July  1830. 

21.  [Transference  of  Admiralty  Jurisdiction.'] — And  whereas  all 
maritime  causes  may  now  be  brought  by  review  before  the  Court  of 
Session,  and  many  causes  formerly  heard  and  determined  by  the  High 
Court  of  Admiralty  are  now  remitted  to  the  Jury  Court :  And 
whereas  the  Court  of  Justiciary  holds  a  cumulative  jurisdiction  with 
the  High  Court  of  Admiralty  as  to  all  crimes  competent  to  be  tried  by 
the  High  Court  of  Admiralty :  And  whereas  it  has  become  unneces- 
sary and  inexpedient  to  maintain  any  separate  court  for  maritime  or 
admiralty  causes ;  be  It  therefore  enacted  that  the  High  Court  of 
Admiralty  be  abolished,  and  that  hereafter  the  Court  of  Session  shall 
hold  and  exercise  original  jurisdiction  in  all  maritime  civil  causes  and 
proceedings  of  the  same  nature  and  extent  in  all  respects  as  that  held 
and  exercised  in  regard  to  such  causes  by  the  High  Court  of  Admi- 
ralty before  the  passing  of  this  Act ;  and  all  applications  of  a  summary 
nature  connected  with  such  causes  may  be  made  to  the  Lord  Ordinary 
on  the  Bills :  Provided  always  that  all  such  causes,  not  exceeding  the 
value  of  twenty-five  pounds  sterling,  shall  be  instituted  and  earned 
on  in  the  first  instance  before  an  inferior  court,  in  the  manner  directed 
and  with  the  exceptions  specified  in  an  Act  of  the  Parliament  of  Scot- 
land, passed  in  the  year  sixteen  hundred  and  seventy-two,  intituled 
An  Act  concerning  tlie  regulation  of  the  judicatories.     (1672,  c.  40.) 

22.  [Sheriffs  to  have  jurisdiction  in  maritime  causes.'] — And  be  it 
enacted  that  the  Sherifiis  of  Scotland  and  their  substitutes  shall,  with- 
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in  their  respective  sheriffdoms,  inclading  the  navigable  rivers,  ports, 
harbours,  creeks,  shores,  and  anchoring  grounds  in  or  adjoining  such 
sheriffdoms,  hold  and  exercise  original  jurisdiction  in  all  maritime 
causes  and  proceedings,  civil  and  criminal,  including  such  as  may 
apply  to  persons  residing  furth  of  Scotland,  of  the  same  nature  as  that 
heretofore  held  and  exercised  by  the  High  Court  of  Admiralty.* 

23.  [^Maritime  causes  to  be  tried  in  same  manner  as  other  causes."]-^ 
And  be  it  euacted  that  the  finding  of  caution  and  using  of  arrest- 
ment heretofore  observed  in  the  High  Court  of  Admiralty,  and  all  re- 
gulations relative  thereto,  may  be  enforced  in  the  foresaid  courts  re- 
spectively ;  and  maritime  causes  may  be  heard  and  determined  by  the 
Sheriff  according  to  the  same  modes  and  rules  which  are  applicable  in 
the  Sheriff-court  to  causes  not  maritime,  including  the  mode  pre- 
scribed in  an  Act  passed  in  the  tenth  year  of  the  reign  of  his  late 
majesty  King  George  the  Fourth,  intituled  An  Act  for  the  more  effectual 
recovery  ofsmaU  debts,  and  for  diminishing  the  expenses  of  litigation  in 
causes  of  small  amount  in  the  Sheriff-courts  in  Scotland  (10th  Geo. 
IV.,  c.  55)  ;  and  the  sentences,  interlocutors,  and  decrees  pronounced 
by  Sheriffs  in  maritime  causes  shall  be  subject  to  review  by  the  Courts 
of  Session  and  Justiciary  respectively,  in  the  same  way  and  manner 
in  which  sentences,  interlocutoi*s,  and  decrees  of  Sheriffs  in  similar 
causes  not  maritime  are  subject  to  review  at  present,  and  not  other- 
wise :  Provided  always  that  it  shall  not  be  competent  to  the  Sheriff 
to  try  any  crime  committed  on  the  seas  of  a  nature  which  it  would 
not  be  competent  for  that  judge  to  try  if  the  crime  had  been  com- 
mitted on  land. 

24.  [^Provision  when  counties  are  separated  by  waierJ] — And  be  it 
enacted  that  where  counties  are  separated  from  each  other  by  a  river, 
or  by  a  firth  or  estuary,  the  Sheriffs  of  the  counties  adjoining  to  the  sides 
thereof  shall  have  a  cumulative  jurisdiction  over  the  whole  interven- 
ing space  so  occupied  by  water :  Provided  always  that  the  pursuer 
of  all  civil  cases  shall,  where  such  cumulative  jurisdiction  applies, 
bring  the  cause  before  the  Sheriff  of  that  county  within  which  the  de- 
fender may  reside ;  and  it  is  provided  that  where  there  are  several 
defenders  in  the  same  cause,  residing  in  different  counties,  the  same 
rules  shall  apply  in  regai'd  to  the  citation  of  the  whole  of  such  de- 
fendera  before  the  same  Sheriff-coui-t,  which  are  observed  in  similar 
circumstances  with  respect  to  causes  not  maritime ;  and  it  is  provid- 
ed farther  that  Sheriffs  shall  respectively  have  power  to  remit  such 

*  Explained  by  1  &  2  Vict.,  c.  119,  g  21,  infra,  p.  xxvii. 
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causes  from  their  own  court  to  that  of  another  Sheriff  ob  contingentiam^ 
or  for  other  sufficient  cause. 

27.  [Sheriff-clerks  to  act  as  clerks  to  Sheriffs  in  maritime  causes.^ 
--And  be  it  enacted  that  the  sheriff-clerks  of  the  several  counties  of 
Scotland  shall  respectively  act  as  clerks  to  the  Sheriffs  in  maritime 
causes  ;  provided  always  that  neither  that  officer,  nor  any  other  per- 
son appointed  to  any  office,  or  acquiring  right  to  any  fees  or  emolu- 
ments in  viitne  of  the  provisions  of  this  Act,  shall  be  entitled  to 
prefer  any  claim  to  compensation  in  consequence  of  the  subsequent 
abolition  of  such  office  or  fees,  or  of  any  alteration  therein, 

81.  [Jurisdiction  of  Commissary  Court  of  Edinburgh  restricted.'] 
— And  be  it  enacted  that  the  Commissary  Court  of  Edinburgh  shall 
possess  and  exercise  the  same  and  no  other  jurisdiction  in  the  sheriff- 
dom of  Edinburgh  than  that  possessed  and  exercised  by  Sheriffs  be- 
ing commissaries  in  other  sheriffdoms  of  Scotland;  and  that  any 
jurisdiction  of  a  more  extensive  nature  heretofore  possessed  or  ex- 
ercised by  the  Commissary  Court  of  Edinburgh  shall  entirely  cease, 
save  and  except  such  as  may  regard  the  granting  of  confirmation  of 
testaments  of  persons  dying  fuith  of  Scotland,  having  personal  pro- 
perty in  Scotland,  which  jurisdiction  is  hereby  resei'ved  to  the  said 
court. 

32.  [Actions  of  aliment.'] — And  it  is  further  enacted  that  actions 
of  aliment  may  be  instituted,  heard,  and  determined  in  any  Sheriff- 
court  of  Scotland. 

23.  [Consistorial  actions  to  be  instituted  in  the  Court  of  Session.] 
— And  be  it  enacted  that ,  all  actions  of  declarator  of  marriage,  and 
of  nullity  of  marriage,  and  all  actions  of  declarator  of  legitimacy  and 
of  bastardy,  and  all  actions  of  divorce,  and  all  actions  of  separation  a 
mensa  et  thoro,  shall  be  competent  to  be  brought  and  insisted  on  only 
before  the  Court  of  Session.* 


•The  Act  13  ^  14   Viet.,  c.  36  (to 

facilitate    procedure    in    the 

Court  of  Session),  enacts : — 

16.  [Actiont  of  adherence,  ^e.,  to 

be  instituted  in  the  Court  ofSeMton.] 

— And  be  it  enacted  and  dcclarea 

that  all  the  provisions  of  the  said 

recited  Act  passed  in  the  session 

of  Parliament  holden  in  eleventh 


year  of  the  reign  of  His  Majesty 
King  George  the  Fourth,  and  the 
first  year  of  the  reign  of  his  Ma- 
jesty King  William  the  Fourth, 
and  of  this  Act,  applicable  to  ac- 
tions of  declarator  of  marriage,  and 
of  nullity  of  marriage,  and  to  ac- 
tions of  declarator  of  legitimacy 
and  of  bastardy,  and  to  actions  of 

a2 
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Interpretation  Act,  1837—7  Will.  IV.,  &  1  Vict.,  c.  89. 

7  Will.  IV.,  &  1  Vict.,  c.  39.— An  ACT  to  interpret  the  words 
"Sheriff,"  "Sheriff-Clerk,"  "Shire,"  "Sheriffdom,"  and 
"County,"  occurring  in  Acts  of  Parliament  relating  to 
Scotland.— I2th  July  1837. 

^^  Whereas  it  is  expedient  that  the  words  *  sheriff,*  *  sheriff-clerk,' 
'  shire,' '  sheriffdom,'  and  '  county,'  used  in  Acts  of  Parliament  relat- 
ing  to  Scotland,  should  be  interpreted  in  manner  hereinafter  men- 
tioned:" Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and,  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  that  in  all  cases  in  which  the  words  ^^  sheiiff," 
**  sheriff- clerk,"  "  shire,"  "  sheriffdom,"  and  *'  county  "  occur  in  any 
existing  Act  of  Parliament,  or  shall  occur  in  any  future  Act  relating 
to  Scotland,  the  word  ^*  sheriff"  shall  be  deemed  and  taken  to  com- 
prehend and  apply  to  any  steward,  the  words  "  sheriff-clerk  "  to  com- 
prehend "  steward-clerk,"  and  the  words  "  shu*e,"  "  sheriffdom,"  and 
**  county "  to  comprehend  and  apply  to  any  stewartry  in  Scotland, 
excepting  where  otherwise  specially  provided,  and  excepting  cases  in 
which  there  is  anythhig  in  the  subject  or  context  repugnant  to  such 
meaning  and  application.* 


\  dc2  Vict. J  c.  114. — An  ACT  to  amend  the  Law  of  Scotland 
in  matters  relating  to  Personal  Diligence,  Arrestments, 
and  Poindings. — 16th  August  1838. 

Whereas  it  is  expedient  to  improve  the  form  and  to  diminish  the  ex- 
pense of  the  diligence  of  the  law  in  Scotland  against  the  persons  of  debt- 
ors, and  to  amend  the  law  as  to  the  diligence  of  arrestment  and  poind- 
ing: Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  au- 
thority of  the  same : — 

[Extracts  of  Court  of  Session,  Teind  Courts  and  Court  of  Justiciary 


divorce,  and  to  actions  of  separation 
^  mentd  et  thoro,  are  and  shall  be 
applicable  to  actions  of  adherence. 


and  all  other  consistorial  actions, 
though  not  specially  mentioned  in 
the  said  recited  Act. 


*Aa  to  the  general  interpretation  of  all  Acts  of  Parliament,  see  \Z 
Vict.,  c.  21. 
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decrees  to  contain  warrant  to  arrest^  charge^  and  poind."] — ^Tliat  from 
and  after  the  thirty-first  day  of  December 'Owq  thousand  eight  hundred 
and  thirty-eight,  where  an  extract  shall  be  issued  of  a  decree  or  Act 
pronounced  or  to  be  pronounced  by  the  Court  of  Session,  or  by  the 
Court  of  Commission  for  Teinds,  or  by  the  Court  of  Justiciary,  or  of 
a  decree  proceeding  upon  any  deed,  decree-arbitral,  bond,  protest  of 
a  bill,  promissory-note,  or  banker^s  note,  or  upon  any  other  obligation 
or  document  on  which  execution  may  competently  proceed,  recorded 
in  the  books  of  Council  and  Session  or  of  the  Court  of  Justiciary,  the 
extractor  shall,  in  terms  of  the  schedule  (Number  1)  hereunto  annexed 
(or  as  near  to  the  form  thereof  as  circumstances  will  permit),  insert  a 
warrant  to  charge  the  debtor  or  obligant  to  pay  the  debt  or  perform 
the  obligation  within  the  days  of  charge,  under  the  pain  of  poinding 
and  imprisonment,  and  to  arrest  and  poind,  and  for  that  purpose  to 
open  shut  and  lockfast  places  ;  which  extract  shall  be  subscribed  and 
prepared  in  other  respects  as  extracts  are  at  present  subscribed  and 
prepared,  and  for  which  extract  no  higher  fees  shall  be  exigible  than 
those  which  are  payable  as  by  law  established. 

2.  [^Competent  to  arrest.'] — And  be  it  enacted  that  it  shall  be 
lawful  by  virtue  of  such  extract  to  arrest  in  like  manner  as  if 
letters  of  aiTCStment  on  liquid  grounds  of  debt  or  letters  of  horning 
containing  warrant  to  arrest  had  been  issued  under  the  signet. 

3.  [Competent  to  charge.  Officer's  execution.] — And  be  it  enacted 
that  it  shall  be  lawful  by  virtue  of  such  extract  to  charge  the  debtor 
or  obligant  therein  mentioned  to  pay  the  sums  of  money  or  to  perform 
the  obligation  therein  specitied  within  the  days  of  charge,  from  and 
after  the  date  of  charge,  under  the  pain  of  poinding  and  imprison- 
ment ;  and  the  officer  executing  the  same  shall  return  an  execution 
in  terms  of  the  schedule  (Number  2)  hereunto  annexed,  or  as  near 
to  the  form  thereof  as  circumstances  will  permit. 

4.  \_Competent  to  poind.] — And  be  it  enacted  that  on  the  expir- 
ation of  the  days  of  charge  it  shall  be  lawful,  by  virtue  of  such  ex- 
tract, to  poind  the  moveable  eflfects  of  the  debtor  in  payment  of  the 
sums  of  money  therein  mentioned,  as  if  letters  of  poinding  or  letters 
of  horning  containing  warrant  to  poind  had  been  issued,  and  for  that 
purpose  to  open  shut  and  lockfast  places. 

6.  {^Execution  to  be  registered  ;  and  to  have  the  effect  of  denuncia- 
tion^ and  to  accumulate  interest.] — And  be  it  enacted  that  it  shall  be 
competent  at  any  time  within  year  and  day  after  a  charge  has  ex- 
pired to  present  such  extract  and  execution  of  charge  to  the  keeper 
of  the  Ci^Qcral  Register  of  Homings  at  Edinburgh,  and  the  keeper 
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shall  thereupon  record  the  execution  in  that  register,  and  state  therein 
the  name  and  designation  of  the  person  by  whom  the  extract  and 
execution  were  presented,  and  also  the  date  of  presentation ;  which 
registration  shall  have  the  same  effect  as  if  the  debtor  or  obligant  had 
been  denounced  rebel  in  virtue  of  letters  of  homing,  and  the  said 
letters,  with  the  executions  of  charge  and  denunciation,  had  been  re- 
corded according  to  the  forms  now  in  use,  and  shall  have  the  eflTect  to 
accumulate  the  debt  and  interest  into  a  capital  sum,  whereon  interest 
shall  thereafter  become  due. 

6.  {^Extract  and  execution  with  certificate  of  registration  to  be  pre- 
sented in  the  Bill  Chamber  for  warrant  to  imprison.'] — And  be  it 
enacted  that  on  the  execution  being  so  recorded  the  keeper  of  the 
register  shall  write  upon  the  extract  and  upon  the  execution  (if  it  be 
written  on  paper  apart)  a  certificate  of  the  registration  thereof  in 
terms  or  to  the  effect  of  the  schedule  (Number  3)  hereunto  annexed, 
which  he  shall  date  and  subscribe ;  and  if  warrant  to  imprison  be  re- 
quired, a  writer  to  the  signet  shall  indorse  and  subscribe  on  the  ex- 
tract a  minute  to  the  effect  of  the  schedule  (Number  4)  hereunto 
annexed  (or  as  near  to  that  form  as  circumstances  will  permit),  and 
the  extract,  with  the  execution  and  certificate  of  registration  and  in- 
dorsed minute,  shall  be  presented  in  the  Bill  Chamber  of  the  Court 
of  Session,  and  the  clerk  thereof  shall,  if  there  be  no  lawful  cause  to 
the  contrary,  write  on  the  extract  this  deliverance,  "  Fiat  ut  petitttr^'^ 
and  shall  date  and  subscribe  the  same ;  and  it  shall  be  lawful  by 
virtue  of  the  said  extract  and  deliverance  to  search  for,  take,  appre- 
hend and  imprison  the  debtor  or  obligant,  and,  if  necessary  for  that 
purpose,  to  open  shut  and  lockfast  places ;  and  magistrates  and  keepers 
of  prisons  are  hereby  authorised  and  required  to  receive  into  and  de- 
tain in  prison  the  person  of  the  debtor  or  obligant  till  liberated  in 
due  course  of  law,  in  like  manner  as  if  letters  of  caption  had  been 
issued  under  the  signet. 

7.  [^Execution  cU  tlie  instance  of  a  person  acquiring  right  to  ex- 
tract.']— And  be  it  enacted  that  where  any  person  shall  acquire  right 
to  an  extract  of  a  decree  or  act  issued  as  aforesaid  it  shall  be  compe- 
tent to  him  to  present  in  the  Bill  Chamber  the  extract,  with  the  exe- 
cution of  charge  (if  a  charge  shall  have  been  given),  and  certificate 
of  registration  (if  the  same  shall  have  been  registered),  and  a  minute 
indorsed  thereon,  in  the  form  of  the  schedule  (Number  5)  hereunto 
annexed  (or  as  near  thereto  as  circumstances  will  permit),  subscribed 
by  a  writer  to  the  signet,  with  the  assignation,  confirmation,  or  other 
legal  evidence  of  such  acquired  right,  praying  for  authority  (as  the 
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case  may  be)  to  arrest,  charge,  poind  the  effects  of,  or  (as  the  case 
may  be)  to  imprison  the  said  debtor  or  obligant,  and  open  shut  and 
lockfast  places ;  and  the  clerk  shall,  if  there  be  no  lawful  cause  to  the 
contrary,  write  on  the  extract  this  deliverance,  **  Fiat  utpetitur"  and 
be  shall  date  and  subscribe  the  same,  and  indorse  the  same  date  on 
the  documents  produced,  and  subscribe  with  his  initials  the  date  so 
indorsed ;  and  the  extract  with  such  deliverance  shall  be  a  warrant 
to  arrest,  charge,  poind,  and  open  shut  and  lockfast  places,  or  (as  the 
case  may  be)  to  search  for,  take,  apprehend,  and  imprison  as  afore- 
said, at  the  instance  of  such  person. 

8.  [^Letters  of  homing  may  he  issued  as  former  It/,  but  no  expetises 
exigible.  Extracts  in  terms  of  this  Act  may  be  obtained  where  extracts 
issued  prior  to  its  commencement.'] — And  be  it  enacted  that  nothing 
herein  contained  shall  prevent  any  person  from  obtaining  extracts,  and 
also  letters  of  horning,  poinding,  and  arrestment,  or  letters  of  arrest- 
ment and  letters  of  caption,  according  to  the  former  law  and  practice, 
if  he  shall  see  fit  to  proceed  in  that  way,  in  place  of  in  the  manner 
hereby  provided ;  bat  it  is  hereby  declared  that  in  such  case  no  part  of 
the  expenses  thereof,  except  the  expenses  of  the  extract,  shall  be  exigi- 
ble from  the  debtor  or  obligant,  or  his  estate,  unless  it  be  shown  that  it 
is  incompetent  to  proceed  in  the  way  herein  provided ;  and  where  an 
extract  has  been  issued  before  the  commencement  of  this  Act  it  shall  be 
competent  for  the  person  in  whose  favour  such  extract  has  been  issued, 
or  the  person  having  right  thereto,  to  obtain  an  extract  in  terms  of 
this  Act,  or  a  warrant  subjoined  to  the  former  extract  in  terms  of 
the  said  schedule  (Number  I),  and  to  prosecute  diligence  thereon 
agreeably  to  the  provisions  hereof. 

9.  [_Extracts  of  Sheriff's  decrees^  jr.,  to  contain  warrant  to  arrest^ 
charge^  poinds  and  open  shut  and  lockfast  places,] — And  be  it  enacted 
that  from  and  after  the  said  thirty-first  day  of  December,  where  an  ex- 
tract shall  be  issued  of  any  decree  or  act  pronounced  or  to  be  pronounced 
by  any  Sheriff,  or  of  a  decree  proceeding  upon  any  deed,  decree-arbi- 
tral, bond,  protest  of  a  bill,  promissory- note,  or  banker^s  note,  or  upon 
any  other  oblig<ition  er  document  on  which  execution  may  compe- 
tently proceed,  recorded  in  the  Sheriff- court  books,  the  extractor 
shall,  in  terras  of  the  schedule  (Number  6)  hereunto  annexed  (or  as 
near  thereto  as  circumstances  will  permit),  insert  therein  a  warrant 
to  charge  the  debtor  or  obligant  to  pay  the  debt  or  perform  the  obli- 
gation within  the  days  of  charge,  under  the  pain  of  poinding  and  im- 
prisonment, and  to  aiTcst  and  poind  according  to  the  present  practice, 
and,  if  need  be  for  the  purpose  of  poinding,  to  open  shut  and  lockfast 
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places ;  which  extract  shall  be  subscribed  and  prepared,  in  other 
respects  as  extracts  are  at  present  subscribed  and  prepared,  and  for 
which  extracts  no  higher  fees  shall  be  exigible  than  those  which  are 
payable  as  by  law  established ;  and  where  an  extract  has  been  issued 
from  the  books  of  the  Sheriff  before  the  commencement  of  this  Act  it 
shall  be  competent  for  the  person  in  whose  favour  such  extract  has 
been  issued,  or  the  person  having  right  thereto,  to  obtain  an  extract 
in  terms  of  this  Act,  or  a  warrant  subjoined  to  the  former  extract  in 
terms  of  the  said  schedule  (Number  6),  and  to  prosecute  diligence 
thereon  agreeably  to  the  provisions  hereof. 

10.  lEziBcution  to  be  registered^  and  to  accumulate  interest.'] — And 
be  it  enacted  that  it  shall  be  lawful  by  vu'tue  of  such  extract  to 
charge  the  debtor  or  obligant  therein  mentioned  to  pay  the  sums  of 
money  or  to  perform  the  obligation  therein  specified  within  the  days 
of  charge,  nnder  pain  of  poinding  and  imprisonment,  and  the  o£Scer 
executing  the  same  shall  return  an  execution  in  terms  of  the  said 
schedule  (Number  2),  or  as  near  to  the  form  thereof  as  circumstances 
will  permit :  and  it  shall  be  competent  at  any  time  within  year  and 
day  after  a  charge  has  expired  to  present  the  extract  and  execution 
of  charge  to  the  clerk  of  the  Sheriff-court  from  which  the  extract  has 
been  issued,  who  shall  thereupon  record  the  execution  in  the  register 
of  homings  kept  by  him,  and  state  therein  the  name  and  designation 
of  the  person  by  whom  the  extract  and  execution  were  presented,  and 
the  date  of  presentation ;  which  registration  shall  have  the  same  effect 
as  if  the  debtor  or  obligant  had  been  denounced  rebel  in  virtue  of 
letters  of  homing,  and  the  said  letters  with  the  executions  of  charge 
and  denunciation  had  been  recorded  according  to  the  forms  now  in 
use,  and  shall  have  the  effect  to  accumulate  the  debt  and  interest  into 
a  capital  sum  whereon  interest  shall  thereafter  become  due. 

11.  {Extract  and  execution  wiHi  certificate  of  registration  to  be 
presented  in  Sheriff-court /or  warrant  to  imprison.'] — And  be  it  en- 
acted that  on  the  execution  being  so  recorded  the  sheriff-clerk  shall 
write  upon  the  extract  and  upon  the  execution  (if  it  be  written  on 
paper  apart)  a  certificate  of  the  registration  thereof,  which  he  shall 
date  and  subscribe,  in  teims  of  the  schedule  (Number  7)  hereunto  an- 
nexed (or  as  near  thereto  as  circumstances  will  permit) ;  and  if  war- 
rant to  imprison  be  desired,  the  creditor  or  a  procurator  of  court 
shall  indorse  and  subscribe  on  the  said  extract  a  minute  in  the  terms 
of  the  schedule  (Number  8)  hereunto  annexed  (or  as  near  to  that 
form  as  circumstances  will  permit) ;  and  the  said  clerk  shall,  if  there 
be  no  lawful  cause  to  the  contrary,  write  on  the  extract  this  deliver- 
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ance,  ^^  Fiat  ut  petitur,^^  and  shall  date  and  subscribe  the  same ;  and 
it  shall  be  lawful  by  virtue  of  the  said  extract  and  deliverance  to 
search  for,  take,  apprehend,  imprison,  and,  if  necessary  for  that  pur- 
pose, to  open  shut  and  lockfast  places  as  aforesaid ;  and  magistrates 
and  keepers  of  prisons  are  hereby  authorised  and  required  to  receive 
into  and  detain  in  prison  the  person  of  the  debtor  or  obligant  till 
liberated  in  due  course  of  law,  in  like  manner  as  if  letters  of  caption 
had  been  issued  under  the  signet. 

12,  [^Execution  at  tiie  instance  of  a  person  acquiring  right  to  the 
extract.^ — And  be  it  enacted  that  where  any  person  has  acquired 
right  to  an  extract  of  a  decree  or  act  of  the  Sheriff  he  may  present  to 
the  sheriff-clerk  the  extract,  with  the  execution  of  charge  (if  a  charge 
shall  have  been  given),  and  certificate  of  registration  (if  the  same 
shall  have  been  registered),  and  a  minute  indorsed  on  the  extract  in 
the  form  of  the  schedule  (Number  9)  hereunto  annexed  (or  as  near 
thereto  as  circumstances  will  permit),  subscribed  by  him  or  a  procu- 
rator of  court,  with  the  assignation,  confirmation,  or  other  legal  evi- 
dence of  the  acquired  right,  praying  for  authority  (as  the  case  may 
be)  to  arrest,  charge,  poind  the  effects  of,  or  (as  the  case  may  be)  to 
imprison  the  said  debtor  or  obligant,  and  open  shut  and  lockfast 
places ;  and  the  clerk  shall,  if  there  be  no  lawful  cause  to  the  contrary, 
write  on  the  extract  this  deliverance,  ^^  Fiat  utpetitur,^^  and  he  shall 
date  and  subscribe  the  same,  and  indorse  the  same  date  on  the  docu- 
ments  produced,  and  subscribe  with  his  initials  the  date  so  indorsed  ; 
and  the  extract,  with  such  deliverance,  shall  be  a  warrant  to  arrest, 
charge,  poind,  and  open  shut  and  lockfast  places,  or  (as  the  case  may 
be)  to  search  for,  take,  apprehend,  and  imprison  as  aforesaid,  at  the 
instance  of  such  person. 

13.  [^Warrant  of  concurrence  to  charge,  arrest,  and  poind."] — And 
be  it  enacted  that  where  a  debtor  or  obligant  is  or  his  moveables  are 
within  the  territory  of  any  other  Sheriff  than  the  Sheriff  from  whose 
books  such  extract  shall  be  lawfully  issued,  it  shall  be  competent  to 
present  the  extract  in  the  Bill  Chamber  of  the  Court  of  Session,  or  in 
the  court  of  the  Sheriff  within  whose  jurisdiction  the  debtor  or  obli- 
gant is,  or  his  moveables  are,  with  a  subscribed  minute  indorsed 
thereon  in  terms  of  the  schedule  (Number  10)  hereunto  annexed  (or 
as  near  thereto  as  circumstances  will  permit),  praying  for  the  autho- 
rity and  concurrence  of  the  Lords  of  Council  and  Session,  or  of  the  said 
Sheriff  (as  the  case  may  be),  to  arrest,  charge,  and  poind  the  move- 
ables of  the  said  debtor  or  obligant,  and  to  open  shut  and  lockfast 
places,  all  in  terms  of  the  wan'ant  in  the  said  extract ;  and  if  there  be 
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no  lawful  caase  to  the  contrary,  the  clerk  in  the  Bill  Chamber,  or  tbe 
sheriff-clerk  (as  the  case  may  be)  shall  grant  aathority  aocordiogl^ 
by  writing  this  deliverance,  *^  Fiat  tit  petitw^^^  and  dating  and  sob* 
scribing  the  same*,  and  it  shall  thereupon  be  lawful  to  arrest,  cbnige. 
poind,  and  open  shnt  and  lockfast  places,  in  the  same  manner  as  if 
the  said  extract  had  been  originally  issued  from  the  books  of  tbe 
Court  of  Session  or  concurring  Sheriff. 

14.  [  Warrant  by  concurring  sheriff-clerk  to  imprison,'] — And  be  It 
enacted  that  where  the  debtor  or  obligant  shall  have  been  cb»irri 
on  a  warrant  of  concurrence  and  the  execution  recorded  in  the  boob 
of  the  concurring  couit,  the  extract  and  execution,  with  the  certifi- 
cate of  registration,  and  a  minute  in  terms  of  the  said  schedule  (Nqib- 
ber  4^  hereunto  annexed  (or  as  near  thereto  as  circamstances  will 
permit)  indorsed  thereon,  may  be  presented  either  in  the  Bill  C1i«d- 
ber,  subscribed  by  a  writer  to  the  signet,  or  in  the  court  of  the  con- 
curring Sheriff,  subscribed  by  a  procurator  of  court,  praying  for  an- 
thority  to  imprison  as  aforesaid;  and  if  there  be  no  lawful  cause  t^" 
the  contrary,  the  Bill  Chamber  clerk  or  sheriff-clerk  (as  the  case  roty 
be)  shall  grant  authority  accordingly  by  writing  thereon  this  deliver- 
ance, ^^Fiat  utpetitur^^^  dating  and  subscribing  the  same;  and  itsliaU 
thereupon  bo  lawful  to  open  shut  and  lockfast  places,  search  for,  Uie, 
apprehend,  and  imprison,  in  manner  hereinbefore  provided. 

15.  [Concurrence  to  warrant  of  imprisonment  granted  in  aiu^ 
Sheriff -court,] — And  be  it  enacted  that  where  a  warrant  to  impn«>" 
has  been  granted  by  any  Sheriff  in  manner  hereinbefore  provided,  and 
where  the  debtor  or  obligant  is  within  the  territory  of  another  Siieritf. 
such  warrant  may  be  presented,  along  with  the  extract,  execution  ol 
charge,  and  certificate  of  registration,  either  in  the  Bill  Chamber  or 
in  such  other  Sheriff-court,  and  a  minute  in  terms  or  to  the  effect  of 
the  said  schedule  (Number  10)  praying  for  the  authority  and  concar- 
rence  of  the  Lords  of  Council  and  Session  or  of  the  said  Sheriff-coort 
for  executing  the  snid  wairant;  and  if  there  be  no  lawful  cause  to  tbe 
contrary  the  clerk  in  the  Bill  Chamber  or  the  sheriff-clerk  (as  the 
case  may  be)  shall  grant  authority  accortlingly  by  writing  this  deli- 
vei*ance,  ^^  FitU  utpetitur^^^  and  dating  and  subscribing  the  same;  and 
it  shall  thereupon  be  lawful  to  open  shut  and  lockfast  places,  search 
for,  take,  apprehend,  and  imprison,  in  the  same  manner  as  if  tbe  said 
warrant  had  been  originally  granted  by  the  Court  of  Session  or  the 
concurring  Sheriff. 

16.  [  Warrant  to  arrest  may  be  introduced  into  summonses  befm  ^ 
Court  of  Session.] — And  be  it  enacted  that  from  and  after  the  said 


Part  I.]  ORDINARY  COURT— GENERAL  ACTS.  xi 

1  &  2  Vict.,  c.  114. 

thirty-first  day  of  December  it  shall  be  lawful  to  insert  in  summonses 
raised  before  the  Lords  of  Council  and  Session  concluding  for  pay- 
ment of  money  a  warrant  (or  will)  to  arrest  the  moveables,  debts, 
and  money  belonging  or  owing  to  the  defender  until  caution  be  found 
acted  in  the  books  of  Council  and  Session,  that  the  same  shall  be 
made  forthcoming  as  accords  of  law;  and  it  shall  be  lawful  to  writers 
to  tl^e  signet  to  subscribe  and  to  the  keeper  thereof  and  his  deputes 
to  affix  the  signet  to  such  summonses  without  any  other  authority 
than  this  Act. 

17.  \^Arrestment  may  he  executed  before  executing  the  summons^  but 
the  summons  must  he  executed  and  called  wit/u'n  a  limited  period.'] — 
And  be  it  enacted  that  by  virtue  of  such  warrant  of  arrestment,  and 
also  by  virtue  of  letters  of  arrestment  raised  upon  any  libelled  sum- 
mons according  to  the  present  practice,  it  shall  be  competent  before 
executing  the  warrant  of  citation  to  arrest  the  moveables,  debts,  and 
money  belonging  or  owing  to  the  defender  until  caution  be  •found  as 
aforesaid ;  and  such  arrestment  shall  be  effectual,  provided  the  war- 
rant of  citation  shall  be  executed  against  the  defender  within  twenty 
days  after  the  date  of  the  execution  of  the  an*estment,  and  the  sum- 
mons called  in  court  within  twenty  days  after  the  diet  of  compearance, 
or  where  the  expiry  of  the  said  period  of  twenty  days  after  the  diet 
of  compearance  falls  within  the  vacation,  or  previous  to  the  first 
calling  day  in  the  session  next  ensuing,  provided  the  summons  be 
called  on  the  fii-st  calling  day  next  thereafter;  and  if  the  warrant  of 
citation  shall  not  be  executed  and  the  summons  called  in  manner 
above  directed,  the  arrestment  shall  be  null,  without  prejudice  to  the 
validity  of  any  subsequent  arrestment  duly  executed  in  virtue  of  the 
said  warrant. 

18.  [^Arrestments  against  persons  furth  of  the  kingdom  to  be  exe- 
cuted at  the  Record  Office.'] — And  be  it  enacted  that  from  and  after  the 
said  thirty-first  day  of  December  it  shall  not  be  competent  to  execute 
any  arrestment  as  in  the  hands  of  a  person  furth  of  Scotland  by  service 
at  the  market-cross  of  Edinburgh^  and  pier  and  shore  of  Leith^  but 
such  arrestment  shall  be  executed  by  delivery  of  a  schedule  of  an-est- 
ment  at  the  Kecord  Ofiice  of  Citations  in  the  Court  of  Session,  which 
delivery  shall  be  made  and  the  schedule  registered  and  published  in 
the  same  manner  as  charj^es  are  directed  to  be  registered  and  pub- 
lished by  an  Act  passed  in  the  sixth  year  of  the  reign  of  his  late  Ma- 
jesty King  George  the  Fourth,  intituled  An  Act  for  the  better  regulat- 
ing of  the  Forms  of  Process  in  the  Courts  of  Law  in  Scotland.  (6th 
Geo.  IV.,  c.  120.) 
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19.  [Slieriff^s  precepts  of  arrestment  may  be  executed  within  juris- 
diction of  another  Sheriff.'] — And  be  it  enacted  that  from  and  after 
the  said  thirty-first  day  of  December  a  warrant  or  precept  of  arrest- 
ment granted  by  any  Sheriff  in  Scotland,  whether  contained  in  a  libelled 
sammons  or  proceeding  npon  a  depending  action  or  liquid  document 
of  debt,  may  lawfully  be  executed  within  the  territory  of  any  other 
Sheriff,  the  same  being  first  indorsed  by  the  sheriff-clerk  of  such  sheriff- 
dom, who  is  hereby  required  to  make  and  date  such  indorsation. 

20.  [Lord  Ordinary  in  the  Outer- House  may  recal  or  restrict  ar- 
restments, subject  to  review.'] — And  be  it  enacted  that  from  and  after 
the  said  thirty-first  day  of  December  it  shall  be  competent  to  the 
LfOrd  Ordinary  in  the  Court  of  Session  before  whom  any  summons, 
containing  warrant  of  arrestment,  shall  be  enrolled  as  judge  therein, 
or  before  whom  any  action  on  the  dependence  whereof  letters  of  arrest- 
ment have  been  executed,  has  been  or  shall  be  enrolled  as  judge 
therein,  und  to  the  Lord  0rdinai7  on  the  Bills  in  time  of  vacation,  on 
the  application  of  the  debtor  or  defender,  by  petition  duly  intimated  to 
the  creditor  or  purauer,  to  which  answers  may  be  ordered,  to  recal 
or  to  restrict  such  arrestment,  on  caution  or  without  caution,  and  dis- 
pose of  the  question  of  expenses,  as  sliall  appear  just ;  provided  that 
his  judgment  shall  be  subject  to  the  review  of  the  Inner-House  by  a 
reclaiming  note  duly  lodged  within  ten  days  from  the  date  thereof. 

21.  [Sheriff  may  recal  or  restrict  arrestments,  subject  to  review.] — 
And  be  it  enacted  that  from  and  after  the  said  thirty-first  day  of 
December  it  shall  be  competent  for  any  Sheriff  from  whose  books  a 
warrant  of  an-estment  has  been  issued,  on  the  petition  of  the  debtor 
or  defender  duly  intimated  to  the  creditor  or  pursuer,  to  recal  or  to 
restrict  such  arrestment,  on  caution  or  without  caution,  as  to  the 
Sheriff  shall  appear  just;  provided  that  the  Sheriff  shall  allow  answers 
to  be  given  in  to  the  said  petition,  and  shall  proceed  with  the  further 
disposal  of  the  cause  in  the  same  manner  as  in  summary  causes,  and 
his  judgment  shall  be  subject  to  review  in  the  Court  of  Session. 

22.  [Arrestments  to  prescribe  in  three  years.] — And  be  it  enacted 
that  an  Act  of  the  Parliament  of  Scotland  passed  in  the  year  One 
thousand  six  hundred  and  sixty-nine,  concerning  prescriptions,  shall 
be  and  is  hereby  repealed  in  so  far  as  rcgai*ds  the  period  of  prescrip- 
tion of  arrestments;  and  all  arrestments  shall  hereafter  prescribe  in 
three  yeai's  instead  of  five;  and  arrestments  which  shall  be  used  upon 
a  future  or  contingent  debt  shall  prescribe  in  three  years  from  the 
time  when  the  debt  shall  become  due  and  the  contingency  be  purified; 
but  saving  and  reserving  from  the  operation  hereof  all  arrestments 
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already  used  where  the  ground  of  arrestment  is  not  an  action  in  de- 
pendence at  the  date  of  passing  this  Act. 

25.  ^Compearing  creditors  to  be  conjoined^  and  poinded  effects  to 
be  vaiued,'] — ^And  be  it  enacted  that  from  and  after  the  said  tliirty- 
first  day  of  December^  where  an  officer  of  the  law  shall  proceed  to 
poind  moveable  effects,  he  shall,  if  required  before  the  poinding  is 
completed,  conjoin  in  the  poinding  any  creditor  of  the  debtor  who 
shall  exhibit  and  deliver  to  him  a  wan-ant  to  poind;  and  on  the 
effects  being  poinded  the  officer  shall  cause  them  to  be  valued  by  two 
valuators,  and  one  valuation  by  them  shall  be  sufficient. 

24.  {^Effects  to  be  left  with,  and  schedule  given  to  the  possessor,'] — 
And  be  it  enacted  that  the  officer  shall  leave  the  poinded  effects  with 
the  pei^soU'in  whose  possession  they  were  when  poinded ;  and  he  shall 
deliver  to  the  possessor  a  schedule  specifying  the  poinded  effects,  and 
at  whose  instance  they  were  poinded,  and  the  value  thereof. 

26.  [^Officer  to  report  poinding  within  eight  days.] — And  be  it 
enacted  that  the  officer  shall,  within  eight  days  after  the  day  on 
which  the  poinding  was  executed  (unless  cause  shall  be  shown  why 
the  same  could  not  be  done  within  the  period  of  eight  days),  report 
the  execution  thereof  to  the  Sheriff,  in  which  execution  he  shall  spe- 
cify the  diligence  under  which  the  poinding  is  executed,  the  amount 
of  the  debt,  the  names  and  designations  of  the  debtor  and  of  the  cre- 
ditor at  whose  instance  the  effects  wci*e  poinded,  the  effects  poinded, 
the  value  thereof,  the  names  and  designations  of  the  valuators,  the 
person  in  whose  hands  they  were  left,  and  the  delivery  of  the  schedule 
as  aforesaid ;  which  execution  shall  be  subscribed  by  him  and  by  the 
two  valuators,  who  shall  also  be  witnesses  to  the  poinding,  without 
the  necessity  of  other  witnesses. 

26.  ISale  to  be  advertised,  and  notice  to  the  debtor,] — ^And  be  it 
enacted  that  on  the  execution  being  reported  the  Sheriff  shall,  if  ne- 
cessary, give  orders  for  the  security  of  the  moveables,  and  if  they  be 
of  a  perishable  nature  for  the  immediate  disposal  thereof,  under  such 
precautions  as  to  him  shall  seem  fit ;  and  if  not  so  disposed  of,  and 
if  no  lawful  cause  be  shown  to  the  contrary,  he  shall,  if  required, 
grant  warrant  to  sell  them  by  public  roup,  at  such  time  and  at  such 
place,  with  such  public  notice  of  the  sale,  as  may  appear  to  the  Sheriff 
most  expedient  for  all  concerned,  and  at  the  sight  of  a  judge  of  the 
roup  to  be  named  by  the  Sheriff ;  provided  that  the  sale  shall  not 
take  place  sooner  than  eight  days  nor  at  a  longer  period  than  twenty 
days  after  the  date  of  the  publication  of  the  said  notice  of  sale ;  and 
the  Sheriff  shall  order  a  copy  of  the  warrant  of  sale  to  be  served  on 
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the  debtor,  and  on  the  possessor  of  the  poinded  effects,  if  he  be  a  dif- 
ferent person  from  the  debtor,  at  least  six  days  before  the  date  of  the 
sale,  excepting  in  the  case  of  perishable  effects. 

27.  [Effects  to  b€  sold  or  delivered  to  poinding  creditors  J] — And  be 
it  enacted  that  the  poinded  moveables  shall  be  offered  for  sale  as  or- 
dered at  npsct  prices  not  less  than  the  appraised  values  thereof ;  bat 
if  no  offerer  appear,  the  effects,  or  such  part  thereof  as,  according  to 
their  appraised  value,  may  satisfy  the  debt,  interest,  and  expenses 
due  to  the  poinding  creditor  and  conjoined  creditor,  shall  be  delivered 
by  the  judge  of  the  roup  to  the  said  poinding  creditor  and  conjoined 
creditor,  or  to  his  or  their  authorised  agent,  subject  to  the  daims  of 
other  creditors,  to  be  ranked  as  by  law  competent. 

28.  [Rq>ort  and  pnce  to  he  lodged."] — And  be  it  enacted  that  on 
the  moveables  being  sold  or  delivered  as  aforesaid,  the  judge  of  the 
roup  shall  within  eight  days  after  the  date  of  the  sale  make  a  report 
to  the  Sheriff  of  the  said  sale  or  delivery ;  and  if  the  effects  shall  have 
been  sold,  he  shall  also  within  the  said  space  of  eight  days  lodge  with 
the  sheriff-clerk  the  roup  rolls,  or  certified  copies  thereof,  and  an 
account  of  the  sum  arising  from  and  of  the  expenses  of  the  sale, 
which  sum  the  Sheriff  may,  if  he  shall  see  cause,  order  to  be  lodged  in 
the  hands  of  the  sheriff-clerk ;  and  the  said  sum,  after  deduction  of  law- 
ful charges,  shall,  if  no  cause  be  shown  to  the  contrary,  be  ordered  by 
the  Sheriff  to  bo  paid  to  the  poinding  creditor  and  conjoined  creditor 
(provided  the  amount  does  not  exceed  the  amount  of  the  debt,  in- 
terest, and  expenses),  but  subject  to  the  claims  of  other  creditors,  to 
be  ranked  as  by  law  competent;  and  the  repoit  and  relative  documents, 
when  lodged,  shall  be  patent  to  all  concerned  on  payment  of  a  fee  of 
one  shilling  only. 

29.  [Creditors  entitled  to  purchase.'] — And  be  it  enacted  that 
where  any  effects  are  exposed  to  sale  as  aforesaid  it  shall  be  lawful 
for  the  poinder  or  any  other  creditor  to  purchase  the  same. 

30.  [Unlawfid  intromitler  liable  to  imprisonment  or  double  the  ap- 
praised  value,] — And  be  it  enacted  that  if  any  person  shall  unlawfully 
intromit  with  or  carry  off  the  poinded  effects,  he  shall  be  liable,  on 
summary  complaint  to  the  Sheriff  of  the  county  where  the  effects 
were  poinded  or  where  he  is  domiciled,  to  be  imprisoned  until  he  re- 
store the  effects  or  pay  double  the  appraised  value. 

31.  [Act  not  to  affect  landlord's  Aj^po^icc.]— And  be  it  enacted 
that  nothing  herein  contained  shall  affect  the  landlord's  hypothec  for 
rents,  or  any  hypothec  known  in  law. 

32.  [CUations^  ^c.   One  witness,] — ^And  be  it  enacted  that  ex- 
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tracts,  citations,  deliverances,  schedules,  and  executions  may  be  either 
printed  or  in  writing,  or  partly  both,  and  that,  excepting  in  the  case 
of  poindings,  more  than  one  witness  shall  not  be  required  for  service 
or  execution  thereof.* 

33.  ICompensation.^ — And  be  it  enacted  that  it  shall  be  lawful 
for  any  pei'son  entitled  to  compensation  for  loss  to  be  suffered  through 
the  operation  or  effect  of  this  Act  to  make  application  to  the  Lord 
High  Treasurer,  or  to  the  Commissioners  of  Her  Majesty's  Treasury 
of  the  United  Kingdom  of  GrecU  Britain  and  Ireland  for  the  time  be- 
ing, claiming  such  compensation,  giving  at  the  same  time  notice  of 
such  application  to  Her  Majesty's  Advocate  ;  and  it  shall  be  lawful 
for  the  said  Lord  High  Treasurer,  or  Commissioners  of  the  Treasury, 
to  investigate  such  claim,  and  call  for  such  evidence  in  relation  thereto 
as  he  or  they  may  think  necessaiy ;  and  upon  such  claim  being  esta- 
blished to  his  or  their  satisfaction,  the  said  Lord  High  Treasurer,  or 
Commissioners  of  Her  Majesty's  Treasury,  or  any  three  of  them,  is 
and  are  hereby  authorised  and  empowered  to  award  to  such  person 
such  compensation  as  he  or  they  shall  think  him  entitled  to,  either  by 
the  payment  of  a  gi'oss  sum  or  by  way  of  annuity,  as  he  or  they  shall 
think  proper :  Provided  always  that  a  copy  of  every  such  award  for 


*  Amended  bv  the  following  Act : — 
9  ^  10  'Vict.,  c.  67.— An  Act 
to  remove  doubts  concerning 
Citations   and    Services,   and 
execution  of  Diligence  in  Scot- 
fanrf.— 26th  August  1846. 
Whereas  an  Act  was  passed  in  the 
second  year  of  the  reign  of  Her  Ma- 
jesty, intituled,  An  Act  to  amend 
the  Law  of  Scotland  in  matters  relat- 
ing to  personal  diligence,  arrestments^ 
'and  poindings  (1  J*  2  Vict,,  c.  114), 
whereby  it  was  enacted  that  ex- 
tracts, citations,  deliverances,  sche- 
dules, and  executions,  maybe  either 
printed  or  in   writing,   or  partly 
both,  and  that,  excepting  in  the 
case  of  poindings,  more  than  one 
witness  shall  not  be  required  for 
service  or  execution  thereof:  And 
whereas  doubts  have  been  enter- 
tained regarding  the  interpretation 
of  the  provisions  above  recited ; 
and  it  is  expedient  to  remove  such 


doubts:  Be  it  therefore  declared 
and  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Com- 
mons, in  this  present  Parliament 
assembled,  and  by  the  authority 
of  tlie  same: — 

[Recited  enactment  to  apply  to  all 
citations,  services,  ^c] — That  the  en- 
actment hereinbefore  recited  does 
and  shall  apply  to  all  citations  on 
all  summonses,  and  to  all  cases 
whatsoever  of  services  and  execu- 
tion, and  that  more  than  one  witness 
is  not,  and  shall  not  be  required 
for  service  or  execution  in  any  case, 
excepting  only  in  cases  of  poinding, 
as  aforesaid. 

2.  [Act  may  he  amended,  ^c.} — 
And  be  it  enacted  that  this  Act 
may  be  amended  or  repealed  by 
any  Act  to  be  passed  in  the  present 
session  of  Parliament. 
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compensation  shall  be  laid  before  both  Houses  of  Parliament  within 
two  calendar  months  after  the  commencement  of  the  session  next  en- 
suing after  making  the  same ;  and  no  snch  award  shall  be  final  and 
conclusive  until  two  calendar  months  after  the  same  shall  have  been 
BO  laid  before  Parliament :  Provided  also  that  if  any  person  to  whom 
compensation  shall  be  so  awarded  by  way  of  annuity  shall  be  after- 
wards appointed  to  any  other  public  office,  such  compensation  shall  be 
accounted  pro  tanto  of  the  salaiy  payable  to  such  person  in  respect  of 
such  other  office  while  he  shall  continue  to  hold  the  same. 

34.  {^Compensation  how  to  be  paid,'] — And  be  it  enacted  that  the 
several  compensations  which  may  be  awarded  under  the  authority  of 
this  Act  shall  be  payable  and  paid  out  of  the  monies  which  by  the 
Acts  of  the  seventh  and  tenth  years  of  the  reign  of  Her  Majesty 
Queen  Anne  were  made  chargeable  with  the  fees,  salaries,  and  other 
charges  allowed  or  to  be  allowed  for  keeping  up  the  Courts  of  Session, 
Justiciary,  or  Exchequer  in  Scotland, 

35.  {Diligence  under  tltis  Act."] — Provided  always  and  be  It 
enacted  that  diligence  executed  under  the  provisions  of  tliis  Act  shall 
have  the  same  effect  as  if  snch  diligence  had  b^en  executed  by  virtue 
of  letters  of  homing  or  letters  of  caption,  or  if  arrestments  and 
poindings  had  been  executed  under  the  forms  heretofore  in  use. 

36.  {Act  may  be  repealed,  ^'c] — And  be  it  enacted  that  this  Act 
may  be  amended  or  repealed  by  any  Act  to  be  passed  during  the 
present  session  of  Parliament. 


SCHEDULES  refen-ed  to  in  the  foregomg  Act. 

No.  1. — Warrant  to  be  subjoined  to  Extracts  in  the  Court  of  Session,  ^c. 

And  the  said  Lords  grant  warrant  to  Messengers-at-Arms  in  Her 
Majesty's  name  and  authority  to  charge  the  said  A  personally,  or  at  hia 
dwelling  place,  if  within  Scotland,  and  if  furth  thereof  by  delivering  a 
copy  of  charge  at  the  Record  Office  of  tlie  Keeper  of  the  Records  of  the 
Court  of  Session  {state  what  the  party  is  descemed  to  do  ;  if  to  pay  numey, 
specify  the  sum^  interest^  and  expenses  ;  or  if  to  fulfil  an  obligation,  specify  it 
as  in  the  decree  or  other  documenti,  and  that  to  the  said  B  {specify  the 
name  of  the  person  in  whose  favour  the  decree  is  pronounced]  within  {insert 
the  appropriate  days]  next  after  he  is  charged  '^  that  effect,  nnder  the 
pain  of  poinding  and  imprisonment  {if  the  sum  or  any  part  thereof  be  pay- 
able at  a  future  time,  add  here,  *'  the  terms  of  payment  being  always  first 
come  and  bygone"]  ;  and  also  grant  warrant  to  arrest  the  said  A*s  readiest 
goods,  gear,  debts,  and  sums  of  money  in  payment  and  satisfaction  of  the 
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said  Biim,  interest  and  expenses ;  and  if  the  said  A  fail  to  obey  the  said 

charge,  then  to  poind  the  said  A*t  readiest  goods,  gear,  and  other  effects, 

and«  if  needful  for  effecting  the  s&id  poinding,  grant  warrant  to  open  all 

shut  and  lockfast  places  in  form  as  effeirs.    Extracted  [specify  place  and 

dcUe'], 

[Extractor' t  signature.'] 


No.  2. — Execution  of  Charge. 

Upon  the  day  of  I,  , 

raessenger-at-arms  [or  officer  of  court']j  by  virtue  of  [state  nature  and  date 
of  extract  and  decree  or  document  whereupon  it  proceeds']^  at  the  instance  of 
B  [specify  name  and  designation  of  creditor"]  against  A  [specify  name  and 
designation  of  debtor  or  obligant]  passed  and  in  Her  Majesty's  name  and 
authority  lawfully  charged  the  said  A  to  [state  what  the  party  has  been 
charged  to  do ;  if  to  pay  money,  specify  the  sum,  interest  and  expenses ;  or  if  to 
fulfU  an  obUgation,  specify  it  as  in  the  extract],  and  that  to  the  said  B 
within  days  next  after  the  date  of  my  said  charge,  under  the 

pain  of  poinding  and  imprisonment.  This  I  did  by  [state  mode  of  execu- 
tion, whether  personally  or  otherwise],  before  and  in  presence  of  C,  witness 
to  the  premises. 

[Officer's  signature.] 
[Witness*  signature.] 


No.  3. — Certificate  of  Registration  of  Execution  of  Charge. 

Presented  by  ^  ^  [state  name  and  designation],  and  registered  in  the 
Qeneral  Register  of  Hornings  on  the  day  of 

[Keeper's  signature.] 


No.  4. — Minute  in  Bill  Chamber  for  warrant  to  imprison. 

[Place  and  Date.] 
The  charge  being  expired  and  registered  as  per  execution  and  certifi- 
cate produced,  warrant  is  craved  to  search  for,  take,  and  apprehend  the 
person  of  the  said  A  [specify  name  of  debtor  or  obligant],  and  being  so 
apprehended  to  imprison  him  within  a  Tolbooth  or  other  warding  place, 
therein  to  remain  until  he  fulfil  the  said  charge,  and,  if  necessary  for  that 
purpose,  to  open  shut  and  lockfast  places ;  and  warrant  also  to  magistrates 
and  keepers  of  prisons  to  receiye  and  detain  the  said  A  accordingly. 

(Signed)  A  B,  W.S. 

[The  Clerk  will  subfoin] 

Fiat  ut  petitur. 

[Dated  and  signed  by  the  Clerk.] 

b 
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No.  6. — Minute  by  Auignee,  ^e. 

[Place  and  Date.'] 
Warrant  is  craved  [state  what  it  prayed  for]  at  the  instance  of  [tpecify 
name  and  designation  of  the  applicant]  as  [atsignee  or  othermte^  as  the  ease 
may  be]  of  [specify  name  and  designation  of  the  person  at  whose  instance  the 
extras  was  issued].  Produced  herewith  [assignation  or  confirmation  or  other 
legal  evidence  of  the  acquired  rights  as  the  case  may  be].  Dated  the 
day  of  [and  if  for  imprisonment  ^  execution  of  expired  charge  and 

certificate  of  registration  shall  be  produced  and  warrant  craved  as  in  No.  4]. 

(Signed)  A  B. 

[The  Clerk  will  subjoin] 

Fiat  nt  petitur. 

[Dated  and  signed  by  the  Clerk.] 


No.  6. —  Warrant  to  be  subjoined  to  Sheriff-court  Extracts. 
And  I,  the  said  Sheriff,  grant  warrant  to  messengers-at-arms  and  officers 
of  court  to  charge  the  said  A  personally,  or  at  his  dwelliDg-pla^e  [state  what 
the  party  is  decerned  to  do;  if  to  pay  money ,  specify  the  »Mm,  interest^  and  ex- 
penses ;  or  if  to  fulfil  an  obligation^  state  the  nature  ofit^  as  in  the  decree  or 
other  document],  and  that  to  the  said  B  [name  of  the  person  in  whose  favour 
the  decree  is  pronounced],  within  [insert  the  appropriate  days]  next  after  he 
is  charged  to  that  effect,  under  the  pain  of  poinding  and  imprisonment, 
[if  the  sum  or  document  or  any  part  be  payable  at  a  future  time,  add  here, 
"  the  terms  of  payment  being  first  come  and  bygone"] ;  and  also  grant 
warrant,  in  satisfaction  of  the  said  sum,  interest,  and  expenses,  to  arrest 
the  said  A's  readiest  goods,  debts,  and  sums  of  money ;  and  if  the  said  A 
fail  to  obey  the  said  charge,  then  to  apprise,  poind,  and  distrain  all  the 
said  A*s  readiest  goods,  gear,  and  other  effects;  and,  if  needful  for  effect- 
ing the  said  poinding,  grant  warrant  to  open  all  shut  and  lockfast  places, 
in  form  as  effeirs.    Extracted,  ^c. 

[Extractor's  signature.] 


No.  7. ^-Certificate  of  Registration  of  execution  of  charge  in  Sheriff-court. 
Presented  by  -4  ^  [name  and  designation],  and  registered  in  the  Par- 
ticular Register  of  Homings  for  the  shire  of  on  the 
day  of 

[Keeper  or  Clerics  signature.] 


No.  8. — Minute  in  Sheriff-court  for  warrant  to  imprison. 

[Place  and  DateJ] 
The  charge  being  expired  and  registered  as  per  execution  and  certifi- 
cate produced,  warrant  is  craved  to  search  for,  take,  and  apprehend  the 
person  of  the  said  A  [name  of  debtor  or  obligant],  and  being  so  appre- 
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hended  to  imprison  him  within  a  Tolbooth  or  other  warding  place,  therein 
to  remain  until  he  fulfil  the  said  charge,  and,  if  necessary  for  that  purpose, 
to  open  shut  and  lockfast  pla<;e8;  and  warrant  also  to  magistrates  and 
keepers  of  prisons  to  receive  and  detain  the  said  A  accordingly. 

(Signed)  A  B. 

[The  Clerk  will  subjoin] 

Fiat  ut  petitur. 

[Dated  and  signed  by  the  Clerk^ 


No.  9. — MintUe  in  Slieriff-court  by  Assignee,  ^'c. 

[Place  and  Date.'] 
Warrant  is  craved  [state  what  is  prayed  for]  at  the  instance  of  [specify 

name  and  designation  of  the  applicant],  as  [assignee  or  otherwise^  as  the  case 

may  be]  of  [specify  name  and  designation  of  the  person  at  whose  instance  the 

ertract  was  issued  and  in  whose  right  the  applicant  is],  produced  herewith, 

[say  assignation  or  eonfirmation,  or  other  legal  evidence  of  the  acquired  right,  as 

the  ease  may  he].     Dated  the        •  day  of  [and  if  for 

imprisonment,  execution  of  expired  charge  and  certificate  of  resignation  shall  he 

produced,  and  warrant  craved  to  imprison  as  in  No.  8]. 

(Signed)  A  B. 

[The  Clerk  will  subjoin] 

Fiat  ut  petitur. 

[Dated  and  signed  by  the  Clerk.] 


No.  10. — Minute  for  warrant  of  concurrence. 

[Place  and  Date.] 
Warrant  of  concurrence  by  the  Lords  of  Council  and  Session  is  craved 
at  the  instance  of  [specify  name  and  designation  of  applicant]  for  executing 
the  within  warrant  against  the  within-designed  [specify  name  of  debtor  or 
obligant],  A  B. 

[If  the  application  is  to  a  Sheriff,  leave  out  '*  Lords  of  Council  and  Ses- 
sion," and  say  Sheriff  of  (inserting  the  shire).] 

[The  clerk  of  the  bills  or  (he  sheriff-clerk,  as  the  case  may  be,  will  subjoin] 

Fiat  ut  petitur. 
[Dated  and  signed  by  the  clerk  of  the  bills  or 
sheriff-clerk,  as  the  case  may  be.] 
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1  dc  2  Vict  J  c.  119. — An  ACT  to  regulate  the  Constitution, 
Jurisdiction,  and  Forms  of  Process  of  Sheriff-courts  in 
Scotland.— 16th  August  1838. 

Whereas  the  office' of  Sheriff  and  the  Sheriff-courts  in  Scotland  have 
been  found  to  be  of  great  utilitj,  bj  affording  in  all  ordinary  cases  a 
cheap  and  speedy  administration  of  justice :  And  whereas  it  is  expe- 
dient to  regulate  the  constitution  and  enlarge  the  jurisdiction  of  She- 
riff-courts, and  to  amend  the  forms  of  proceedings  therein :  Be  it 
therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same  : 

[So  much  ofihe  Act  of  20  Geo.  IL  as  requires  residence  ofSheriJffs 
in  their  counties  repealed,'] — That  so  much  of  an  Act  passed  in  the 
twentieth  year  of  the  reign  of  His  Majesty  King  George  the  Second, 
for  taking  away  and  abolishing  the  heritable  jurisdictions  in  Scotland^ 
and  for  certain  other  purposes,  as  enacts  that  every  sheriff-depute  and 
Stewart-depute  shall  be  and  reside  personally  within  his  county,  shire, 
or  stewartry  during  the  space  of  four  months  at  least  in  the  year,  and 
also  so  much  of  the  said  Act  as  enacts  a  penalty  upon  being  convicted 
of  not  so  residing,  shall  be  and  the  same  is  hereby  repealed  ;  and  that 
all  laws,  statutes,  acts  of  sederunt,  and  usages  shall  be  and  the  same 
are  hereby  repealed  in  so  far  as  they  ai*e  inconsistent  or  at  variance 
with  the  provisions  of  this  Act :  Provided  always  that  the  same 
shall  be  in  force  in  all  other  respects  whatsoever. 

2.  [Sheriff-depute  to  hold  courts  in  his  sheriffdom^  and  to  attend  the 
Court  of  Session.] — Provided  always  and  be  it  enacted  that  every 
Sheriff-depute  shall  attend  pei-sonally  within  bis  sheriffdom  upon  all 
necessary  and  proper  occasions,  and  shall,  unless  prevented  by  indispo- 
sition or  other  necessary  cause  of  absence  arising  from  his  official  du- 
ties, hold  at  least  four  ordinary  courts  within  his  sheriffdom  for  the  ex- 
ercise of  his  ordinary  civil  or  criminal  jurisdiction  during  each  period 
between  the  first  day  of  December  and  the  twelfth  day  of  May  ensuing, 
and  other  four  such  courts  during  each  period  between  the  first  day  of 
June  and  the  twelfth  day  of  November  ensuing,  except  in  the  sheriff- 
dom of  Orkney  and  Zetland;  wherein  the  Sheriff-depute  shall  bold  at 
least  eight  such  coui^ts  during  each  period  between  the  first  day  of 
December  and  the  twelfth  day  of  November  ensuing,  four  such  courts 
being  held  in  Orkney  and  four  in  Zetland;  and  each  Sheriff  shall^  four- 
teen days  previously,  announce  the  periods  of  holding  such  courts  by 
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a  notice  pat  up  in  the  Bheriif-court  rooms,  and  shall  within  ten 
days  after  the  twelfth  day  of  iVovem^er  annually  make  a  return  to  Uer 
Majesty's  principal  Secretary  of  State  for  the  Home  Department  of 
the  number  of  courts  held  by  him,  and  causes  disposed  of  as  aforesaid, 
from  the  first  day  of  December  preceding,  stating  the  cause  of  absence 
in  case  he  shall  not  have  held  courts  aa  herein  provided ;  and  every 
person  who  shall  be  hereafter  appointed  to  the  office  of  Sheriff-depute 
shall  be  an  advocate  of  three  years*  standing  at  least,  and  shall  have 
been  at  the  time  of  his  appointment  in  practice  before  and  in  habitual 
attendance  upon  the  Court  of  Session  or  acting  as  a  Sheriff-substitute ; 
and  after  such  appointment  every  such  Sheriff,  with  the  exception  of 
the  Sheriffs  of  the  Counties  of  Edinburgh  and  Lanark,  shall  be  in 
habitual  attendance  upon  the  said  Court  of  Session  during  the  sittings 
thereof;  and  if  any  such  Sheriff,  excepting  as  aforesaid,  shall  not  hold 
courts  within  his  sheriffdom,  or  shall  not  attend  the  Court  of  Session 
as  before  provided,  it  shall  be  competent  for  Her  Majesty's  Advocate 
to  present  a  summaiy  petition  and  complaint  to  the  Conit  of  Session 
oomplaining  of  such  Sheriff  not  holding  courts  or  of  such  non-attend- 
ance, and  the  same  being  thereupon  duly  investigated  and  established 
upon  a  summary  trial  before  the  said  couit,  such  Sheriff  shall  be  ad- 
monished for  the  first  offence,  and  for  the  second  shall  be  deprived  of 
his  office. 

8.  [i4«  to  the  removal  of  Sheriff-substitutes.'] — And  be  it  enacted 
that  no  Sheriff-substitute  receiving  salary  shall  hereafter  be  remove - 
able  from  his  office  by  the  present  or  any  future  Siieriff  unless  with 
the  consent  of  the  Lord  President  and  Lord  Justice -Clerk  for  the  time 
being,  expressed  in  writing. 

4.  \Sfieriff'Sul)$tiiutes  to  continue  to  hold  office  on  the  death  of 
deputes,"] — And  be  it  enacted  that  on  the  death,  resignation,  or  re- 
moval of  any  Sheriff-depute  hisisnb.stitute  or  substitutes  shall  continue 
to  hold  his  or  their  offices,  and  to  exercise  all  the  jurisdictions,  powers 
and  authorities  thereto  belonging,  without  the  necessity  of  any  new 
appointment  or  commission  from  the  succeeding  Sheriff:  Provided 
always  that  appeals  may  be  taken  in  causes  decided  by  such  Sheriff- 
substitute  to  the  Slicriff  to  be  appointed,  which  shall  be  laid  before 
such  Sheriff  when  he  shall  enter  upon  his  office. 

5.  [Sheri J -substitutes  to  reside  within  their  sheriffdoms,] — And  be 
it  enacted  that  every  pei'son  holding  the  office  of  Sheriff-substitute  and 
receiving  salary  on  that  account,  shall  reside  personally  within  his 
jurisdiction,  and  shall  not  be  absent  therefrom  more  than  six  weeks 
in  any  year,  nor  for  more  than  two  weeks  at  any  one  time,  nor  so  as 
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to  interfere  with  the  regular  sittings  of  his  Conit,  without  the  special 
consent  in  writing  of  the  Sherifif  of  such  county  for  tlie  time  being, 
who  fthall  be  bound,  in  the  event  of  his  giving  such  consent,  either  to 
attend  personally  during  the  absence  of  such  substitute,  or  to  ap- 
point another  fit  person  as  substitute  to  act  in  his  stead ;  and  it  shall 
not  hereafter  be  lawful  for  any  Sheriff-substitute  so  receiving  salary 
to  act  as  agent  either  in  legal,  banking,  or  other  business,  or  as  con- 
veyancer, factor,  or  chamberlain,  except  for  the  Crown,  or  to  be  ap- 
pointed to  any  office,  except  such  office  as  shall  be  by  statute  attached 
to  the  office  of  Sheriff-substitute. 

6.  [^Superannuation  aUowances  to  Sheriff-subitUutesJ] — And  be  it 
enacted  that  Her  Majesty  and  her  heirs  and  successors  may  grant  an 
annuity,  payable  in  like  manner  as  salaries  to  Sheriff-substitutes,  to 
any  person  who  has  held,  now  holds,  or  may  hereafter  hold  the 
office  of  Sheriff-substitute,  according  to  the  proportions  and  with  re- 
ference to  the  amount  of  their  salaries  and  the  periods  of  their  services 
as  hereinafter  mentioned,  if  from  old  age  or  any  permanent  infirmity 
such  person  has  been  or  shall  hereafter  be  disabled  from  the  due 
exercise  of  his  office :  Provided  always  that  such  annuity  shall  not 
exceed  one- third  of  the  salary  payable  to  such  person  in  case  the 
period  of  his  service  shall  have  been  not  less  than  ten  years,  and 
shall  not  exceed  two-thirds  of  such  salary  in  case  the  period  of  service 
shall  have  been  not  less  than  fifteen  years,  and  shall  not  exceed 
three-fourths  of  such  salary  in  case  the  period  of  service  shall  have 
been  not  less  than  twenty  years  or  upwards :  Provided  also  that  no 
such  annuity  shall  be  granted  unless  such  Sheriff-substitute  shall  have 
duly  fulfilled  the  duties  of  his  office  during  one  of  the  periods  before- 
mentioned,  and  is  from  old  age  or  permanent  infirmity  disabled  from 
the  due  exercise  of  his  office,  which  fact«  shall  be  certified  by  the 
Lord  President,  the  I^rd  Justice-Clerk,  and  the  Lord  Advocate,  for 
the  time  being,  as  having  been  established  to  their  satisfaction  by 
proper  evidence. 

7.  [Office  of  Sheriff-substitute  ofLeith  to  cease,'] — And  whereas  by 
the  death  of  Duncan  Mathieson^  esquire,  advocate,  late  Sheriff-sub- 
stitute of  Leiih^  the  office  of  Sheriff-substitute  of  Leith  has  become 
vacant;  be  it  enacted  that  the  said  office  of  Sheriff- substitute  of  Leith 
as  heretofore  constituted  shall  cease  and  determine,  anything  in  any 
Act  of  Pariiament  to  the  contrary  notwithstanding. 

8.  [Summary  complaint  for  removing  from  premises  let  for  less 
than  a  year.] — And  whereas  it  is  expedient  to  diminish  the  expense 
and  delay  with  which  the  process  of  removing  from  houses  and  other 
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heritable  subjects,  of  the  rent  hereinafter  provided,  let  for  any  shorter 
period  than  a  year,  in  Scotland^  is  attended ;  be  it  enacted  that  where 
houses  or  other  heritable  subjects  In  Scotland  are  let  for  any  shorter 
period  than  a  year  at  a  rent  of  which  the  rate  shall  not  exceed  Thirty 
Pounds  per  annumf  it  shall  be  competent  for  any  person  authorised 
by  law  to  pursue  a  removing  therefrom,  to  present  a  summary  com- 
plaint to  the  Sheriff  of  the  territory,  who  shall  order  it  to  be  served, 
and  the  defender  to  appear  on  snch  day  as  he  may  in  each  case  think 
proper,  in  the  form  or  to  the  effect  of  schedule  (A)  annexed  to  this 
Act. 

9.  IDefender  may  r^pone  against  decree  in  absence.'] — And  be  it 
enacted  that  if  the  defender  shall  fail  to  appear  after  being  duly  cited, 
the  Sheriff  shall  proceed  to  determiae  the  cause  in  the  same  manner 
as  if  the  defender  had  been  personally  present :  Provided  always  that 
where  the  decree  shall  have  been  prononnced  in  absence,  and  shall 
not  have  been  carried  into  execution,  the  defender  may  present  a 
petition  to  the  Sheriff  for  a  further  hearing  of  the  cause,  with  evidence 
of  intimation  thereof  having  been  made  to  the  opposite  party  written 
thereon,  and  the  Sheriff,  if  he  shall  see  cause,  and  upon  payment  by 
the  defender  to  the  complainer  of  such  expenses  as  the  Sheriff  may 
judge  reasonable,  may  recal  his  decree,  and  proceed  to  hear  and  de- 
termine the  cause  as  ou  the  original  complaint  without  delay ;  and 
provided  also  that  where  deci*ee  shall  be  ])rononnced  in  absence,  the 
Sheriff  may  give  such  order  for  preservation  of  the  goods  and  effects 
of  the  defender  as  he  may  deem  proper. 

10.  [  Warrant  to  cite  ttiluesses,  and  provision  as  to  fees.] — And 
be  it  enacted  that  the  complaint  or  copy  t  hereof  served  on  the  de- 
fender shall  be  a  sufiicient  warrant  to  any  sheriff-officer  to  cite  wit- 
nesses or  havers  for  eitlier  porty  to  appear  on  the  day  of  trial,  and 
give  evidence  in  such  summar}^'  cases  of  removing;  nnd  the  fees  al- 
lowed to  the  clerk  or  officers  of  court  on  such  complaint  and  proceed- 
ings shall  be  the  same  as  those  allowed  on  summonses  and  similar 
proceedings  in  small  debt  causes  in  Sheriff-courts  in  Scotland^  undeiT 
an  Act  passed  during  tlie  last  Session  of  Parliament,  intituled  An  Act 

for  the  more  effectual  recovery  of  small  debts  in  the  Sheriff -courts^  and 
for  regulating  tlte  establishment  of  Circuit  Courts  for  the  trial  of  Small 
Debt  Causes  by  tlte  Sheriffs,  in  Scotland  (7  Will.  IV.,  &  I  Vict.,  c.  41) : 
Provided  always  that  the  travelling  expenses  of  officers  and  their 
assistants  under  the  said  recited  Act  and  this  Act  shall  not  be  allowed 
for  more  than  the  distance  from  the  residence  of  the  officer  employed  to 
the  place  of  execution  or  service,  in  case  such  distance  shsdl  be  less 
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than  from  the  coort-honse  to  such  place,  and  the  Sheriff  shall  have 
power  to  modify  snch  expenses  in  case  the  officer  residing  nearest  to 
the  pface  of  execution  or  service  shall  not  be  employed;  and  provided 
also  that  such  travelling  expenses  shall  not  be  allowed  against  an  op- 
posite party  for  a  greater  distance  than  twelve  miles. 

11.  ICiiation  and  Jarther  procedure  in  removings  to  be  the  same 
as  provided  for  SmcUl  Debt  causes.  Judgments  to  be  final,"] — And 
be  it  enacted  that  the  citation  and  farther  procedure  in  such  sum- 
mary removings  shall,  in  so  far  as  not  provided  for  by  this  Act, 
be  the  same  as  those  established  by  the  said  recited  Act  for  the 
trial  of  Small  Debt  causes  in  Sherlfi-courts  ;  and  where  decree  of 
removing  is  pronounced  it  shall  be  in  the  form  or  to  the  effect 
of  the  said  schedule  (A)  and  shall  have  the  full  force  of  a  decreet 
of  removing  and  Warrant  of  ejection;  and  the  judgments  to  be 
pronounced  in  such  summary  actions  of  removing  shall  be  final,  and 
not  subject  to  review  either  in  the  Circuit  Court  of  Justiciary  or  in 
the  Court  of  Session. 

12.  [SJieriff  may  adjourn  the  cause,'] — And  be  it  enacted  that  the 
Sheriff  may,  of  consent  of  parties,  or  where  the  ends  of  justice  re- 
quire it,  adjourn  the  further  hearing  of  or  procedure  in  any  summary- 
process  of  removing  raised  under  the  authority  of  this  Act,  and  he 
may  likewise  order  written  answers  to  be  given  in  to  the  complaint ; 
and  all  such  orders  shall  be  final,  without  being  subject  to  appeal  or 
advocation:  Provided  always  that  the  Sheriff  shall  in  all  such  cases 
where  the  defences  cannot  be  instantly  verified  ordain  the  defender  to 
find  caution  for  violent  profits. 

13.  [  Where  defender  has  found  caution  he  may  give  in  written 
answers  to  complaint,]'~-And  be  it  farther  enacted  that  in  all  casea 
where  the  defender  has  found  caution  he  shall  be  allowed  to  give  in 
written  answers  to  the  complaint ;  and  in  all  cases  where  written 
answers  shall  be  ordered  such  cases  shall  thereafter  be  conducted,  as 
nearly  as  may  be,  according  to  the  forms  in  use  in  ordinary  pro> 
cesses  of  removing,  and  the  judgment  of  the  Sheriff  therein  shall  be 
subject  to  review  in  common  form. 

14.  ^Members  of  College  of  Justice  not  exempt] — And  be  it  enacted 
that  no  person  shall  be  exempt  from  the  jurisdiction  of  the  Sheriff  in 
any  process  of  removing  raised  under  the  authority  of  this  Act  on 
account  of  privilege,  or  being  a  member  of  the  College  of  Justice,  or 
otherwise. 

15.  {Sheriffs^  jurisdiction  extended  in  questions  of  nuisance  and 
servitude,] — And  be  it  enacted  that  the  jurisdiction,  power,  and 
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authority  of  Sherififs  of  Scotland  shall  be  and  the  same  are  hereby 
extended  to  all  actions  or  proceedings  relative  to  questions  of  nuisance 
or  damages  arising  from  the  alleged  undue  exercise  of  the  right  of 
property,  and  also  to  questions  touching  either  the  constitution  or  the 
exercise  of  real  or  preedial  servitudes ;  and  all  parties  against  whom 
such  actions  or  proceedings  may  be  brought  shall  be  amenable  to 
the  jurisdiction  of  the  Sherifif  of  the  territory  within  which  such 
property  or  servitude  shall  be  situated. 

16.  [_Tr<msmis8ton  book  to  be  kept  by  shen^- clerks."] — And  be  it 
enacted  that  the  sheriff-clerk  of  every  Sheriff-court  shall  keep  a 
book  in  which  he  shall  enter  in  a  tabular  form,  in  columns,  in  the 
form  of  schedule  (B)  hereto  annexed,  every  cause  transmitted  to 
the  Sheriff  or  Sheriff- substitute  in  order  to  be  advised,  specifying,  in 
separate  columns,  ordinary  and  summary  causes,  the  Sheriff  to  whom 
the  same  has  been  transmitted,  the  date  of  such  transmission,  the 
date  of  the  cause  being  received  by  the  Sheriff  and  returned  advised, 
and  any  remai'ks  which  the  Sheriff  may  enter  or  direct  to  be  entered 
in  such  book  relative  to  any  such  cause ;  and  an  inventory  of  the 
process  shall  be  kept  by  the  clerk,  in  which  the  borrowing  and 
retmning  of  processes  sliall  be  entered,  and  no  process  shall  be  given 
up  by  the  clerk  without  a  receipt  upon  such  inventory. 

17.  [^Additional  court-days  to  be  appointed  to  dispose  of  arrears 
of  business.'] — And  be  it  enacted  that  in  case  there  shall  be  an  arrear 
of  business  undisposed  of  by  the  Sheriff  in  any  Sheriff-court  it  shall 
be  the  duty  of  the  Sheriff  from  time  to  time  to  appoint  additional 
court-days,  whether  in  time  of  session  or  vacation,  for  the  purpose  of 
disposing  of  such  arrear. 

18.  [Sheriffs  may  rtpone  against  decrees  in  absence.] — And  be  it 
enacted  that  where  decree  in  absence  in  any  civil  cause  shall  have 
been  pronounced  or  extracted  in  any  Sheriff-court,  other  than  in 
causes  in  the  Small  Debt  Coui-t,  or  in  processes  of  removing  raised 
under  authority  of  this  Act,  a  petition  may  be  presented  to  the 
Sheriff- court  in  which  such  deci*ee  was  pronounced  to  be  reponed 
against  the  said  decree,  and  any  letters  of  homing  or  charge  follow- 
ing thereon,  where  the  same  shall  not  have  been  implemented  in 
whole  or  in  part,  and  on  consignation  in  the  hands  of  the  clerk  of 
court  of  the  expenses  incurred,  as  the  same  may  be  modified  on 
taxation,  the  said  Sheriff  shall  repone  the  defender,  and  revive  the 
action  or  proceeding  in  which  such  decree  had  been  pronounced  as 
if  deci'ee  had  not  been  pronounced  or  extracted,  and  shall  have  power 
to  award  to  the  pui*suer  such  part  of  the  expenses  consigned  as  he 
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may  judge  reasonable ;  and  the  Shcrifif  shall  pronounce  snch  ord«r 
for  intimation  to  and  appearance  of  the  opposite  party  as  may  be 
just ;  and  snch  order  may  be  execnted  against  a  person  in  any  other 
county  as  well  as  in  the  county  where  snch  order  is  issued,  the  same 
being  previously  Indorsed  by  the  Sheriff-clerk  of  such  other  county, 
who  is  hereby  requu*ed  to  make  and  date  such  indorsation ;  and  such 
order  being  so  made  and  executed,  all  further  orders  and  inter- 
locutors in  the  cause  shall  be  sufficient  and  effectual. 

19.  [^Suspensions  competent  in  Sheriffs-courts  of  cliarges  for  sums 
under  £25.] — And  be  it  enacted  that  where  a  charge  shall  be  given 
on  a  decree  of  registration  proceeding  on  a  bond,  bill,  contract,  or 
other  form  of  obligation,  registered  in  any  Sheriff-court  books,  or  in 
the  books  of  Council  and  Session,  or  any  othera  competent,  or  on 
letters  of  horning  following  on  such  decree,  for  payment  of  any  sum 
of  money  not  exceeding  the  sum  of  twenty-five  pounds  of  principal, 
exclusive  of  interest  and  expenses,  any  peraon  so  charged  may  apply 
by  petition  to  the  Sheriff-court  of  his  domicile  for  suspension  of 
the  said  charge  and  diligence  on  caution ;  and  on  sufficient  caution 
being  found  in  the  hands  of  the  clerk  of  court  for  the  sum 
charged  for,  and  interest  and  expenses  to  be  incurred  in  the  Sheriff- 
court,  the  Sheriff  shall  have  power  to  sist  execution  against  the 
petitioner,  and  to  order  intimation  of  the  petition  of  suspension 
and  answers  to  be  given  in  thereto,  and  thereafter  to  proceed  with 
the  further  disposal  and  decision  of  the  cause  in  like  manner  as  in 
summary  causes  in  such  coui*t,  and  to  suspend  the  charge  and 
diligence  so  far  as  regards  the  petitioner;  provided  that  the  said 
order  for  intimation  and  .answers  as  aforesaid  may  be  made  and 
carried  into  execution  against  any  person  in  any  other  county  as  well 
as  in  the  county  where  such  order  is  issued,  in  manner  and  to  the 
effect  hereinbefore  provided. 

20.  [^Sheriff's  judgment  on  preliminary  objection  to  suspension  JinalJ] 
— And  be  it  enacted  that  if  any  petition  of  suspension  as  aforesaid 
shall  be  presented  in  any  Sheriff-court,  and  a  preliminary  objection 
be  made  to  the  competency  of  such  petition,  or  to  the  regularity 
thereof,  an  appeal  against  the  judgment  of  the  Sheriff-substitute 
repelling  or  sustaining  snch  objection  may  be  taken  in  common  form 
to  the  Sheriff,  whose  judgment  thereon  shall  be  final,  and  not  subject 
to  review  either  in  the  Circuit  Court  of  Justiciaiy  or  in  the  Court  of 
Session. 

21.  [Sheriffs^  jurisdiction  in  maritime  causes  under  \  W!M,  IV,^c,  69 
expkiinedJ\ — And  whereas  by  an  Act  passed  in  the  firat  year  of  the 
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reign  of  his  late  Majesty  King  William  the  Fourth,  intituled  An  Act 
for  uniting  the  ben^ts  of  jury  trial  in  civil  causes  with  the  ordinary 
jurisdiction  of  the  Court  of  Session^  and  for  making  certain  otiier 
alterations  and  reductions  in  tJie  judicial  establishments  of  Scotland,  it 
is  enacted  that  the  Sheriffs  of  Scotland  siiall,  within  their  respective 
sheriffdoms,  including  the  navigable  rivers,  ports,  harbours,  creeks, 
shores,  and  anchoring  gi'onnds  in  or  adjoining  such  sheriffdoms,  hold 
and  exercise  original  jurisdiction  in  all  maritime  causes  and  proceed- 
ings, civil  and  criminal,  including  such  as  may  apply  to  persons 
residing  fnrth  of  Scotland^  of  the  same  nature  as  that  heretofore  held 
and  exercised  by  the  High  Court  of  Admiralty  :  And  whereas  doubts 
have  arisen  regarding  the  extent  of  such  jurisdiction,  and  it  is 
expedient  that  such  doubts  should  be  removed ;  be  it  therefore 
enacted  and  declared  that  the  said  recited  Act  shall  be  construed 
and  held  to  mean  that  the  powers  and  jurisdictions  formerly  com- 
petent to  the  High  Court  of  Admiralty  of  Scotland  in  all  maritime 
causes  and  proceedings,  civil  and  criminal,  shall  be  competent  to  the 
said  Sheriffs  and  their  substitutes,  provided  the  defender  shall,  upon 
any  legal  ground  of  jurisdiction,  be  amenable  to  the  jurisdiction  of 
the  Slieriff  before  whom  such  cause  or  proceeding  may  be  raised  -, 
and  provided  also  that  it  shall  not  be  competent  to  the  Sheriff  to  tiy 
any  crime  committed  on  the  seas  which  it  would  not  be  competent 
for  that  judge  to  try  if  the  crime  had  been  committed  on  land. 

22.  {^Caution  judicatum  solvi  not  required  in  maritime  causes  in 
Sheriff-courts.'] — And  be  it  enacted  that  in  maritime  causes  or  pro- 
ceedings raised  or  brought  before  any  Sheriff-court  in  Scotland  caution 
judicatum  solvi  or  de  damnis  et  impensis  shall  not  be  required  in  any 
such  cause  or  proceeding  from  any  party  who  shall  be  domiciled  in 
Scotland,  any  law  or  practice  to  the  contrary  notwithstanding,  unless 
the  judge  shall  require  it  on  special  grounds  to  be  stated  in  the  inter- 
locutor requiring  the  same,  or  a  note  annexed  thereto. 

23.  [^Summonses,  j-c,  in  Sheriff- courts  to  be  served  in  presence  oj 
one  uritnessJi — And  be  it  enacted  that  summonses,  petitions,  com- 
plaints, charges,  arrestments,  and  other  proceedings  in  Sheriff- courts, 
excepting  poindings,  shall  be  deemed  to  be  duly  served  and  executed 
provided  the  same  shall  be  served  or  executed  by  the  usual  officer  of 
the  law  in  such  Courts  in  presence  of  one  pcraon,  who  shall  witness 
such  service  or  execution,  and  both  of  whom  shall  attest  the  execution 
of  the  same  by  their  subsciiptious  in  common  form. 

24.  [^Citation  of  parties,  witnesses,  and  havers."] — And  whereas  it 
is  expedient  to  authorise  citation  to  Sheriff-courts  of  persons  in  Scot- 
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land  without  the  ntcessity  of  having  recourse  to  letters  of  supple- 
ment from  the  Court  of  Session ;  be  it  enacted  that  it  shall  be  com- 
petent to  cite  all  persons  within  Scotland  as  parties  in  an  j  civil  or 
criminal  action  or  proceeding  in  any  Sheriff-court  who  may  be  amen- 
able to  the  jurisdiction  of  such  Court  in  respect  of  such  action  or 
proceeding  by  the  waiTant  of  such  Sheriff-court ;  and  it  shall  also  be 
competent  to  cite  witnesses  and  havers  within  Scotland  in  any  civil 
or  criminal  action  or  proceeding  in  any  such  courts  by  the  warrant  of 
such  couits ;  and  all  such  waiTants  shall  have  the  same  force  and 
effect  in  any  other  sheriffdom  as  in  that  in  which  they  were  originally 
issued,  the  same  being  first  indorsed  by  the  sheriff-clerk  of  such 
other  sheriffdom,  who  is  hereby  required  to  make  and  date  snch 
indorsation ;  and  such  citation  duly  made  shall  be  deemed  to  be  due 
and  regular  citation ;  and  if  any  witness  or  haver  duly  cited  shall  fall 
to  appeal',  it  shall  be  competent  to  any  party  for  whom  such  witness 
or  haver  is  cited  to  apply  for  a  new  warrant  to  compel  his  attendance 
at  such  court,  at  such  reasonable  time  as  may  be  fixed,  which  war- 
rant shall  require  snch  witness  or  haver  to  attend  as  aforesaid  under 
a  penalty  not  exceeding  forty  shillings,  unless  a  reasonable  excuse  be 
offered  and  sustained ;  and  every  such  penalty  shall  be  paid  to  the 
party  applying  for  the  new  warrant  as  aforesaid,  and  shall  be  recovered 
in  the  same  manner  as  penalties  under  the  before-recited  Act  for  the 
more  effectual  recovery  of  Small  Debts  in  the  Sheriff-courts,  or  under 
any  Act  by  which  the  same  shall  have  been  or  may  be  repealed, 
altered,  or  amended,  without  prejudice  always  to  letters  of  second 
diligence  for  compelling  witnesses  and  havers  to  attend  as  at  present 
competent ;  and  it  shall  be  competent  to  execute  and  carry  into 
effect  such  letters  of  second  diligence  in  any  other  sheriffdom,  the 
same  being  indorsed  by  the  sheriff-clerk  of  that  sheriffdom,  as  before 
provided :  Provided  always  that  nothing  in  this  Act  contained  shall 
affect  the  competency  of  applying  for  and  obtaining  letters  of  supple- 
ment in  common  fonn  for  the  purpose  of  citing  such  parties,  wit- 
nesses, or  havers ;  and  provided  also  that  it  shall  be  no  objection  to 
any  witness  or  haver  that  he  has  appeared  without  citation. 

25.  ISheriffs'  criminal  warrants  may  be  executed  out  of  the  county^'^ 
— ^And  be  it  enacted  that  any  criminal  warrant  granted  by  any 
Sheriff  against  any  person  charged  with  having  committed  a  crime  or 
offence  within  fbe  jui*isdiction  of  the  said  Sheriff,  and  also  any  war- 
rant granted  by  a  Sheriff  against  a  person  as  being  in  meditatione 
fug<By  shall  be  sufficient  for  the  apprehension  of  the  said  person  within 
any  other  county,  and  for  conveying  and  disposing  of  the  said  person 
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in  terms  of  the  warrant,  without  the  necessity  of  its  being  backed 
or  indorsed  by  any  other  magistrate:  Provided  always  that  the 
said  warrant  shall  be  executed  against  the  person  mentioned  therein 
either  by  a  messenger-at-arms  or  by  an  officer  of  the  Court  where 
the  same  was  issued. 

26.  [Sheriff  of  two  counties  may  hold  commissary  court  in  either."] 
— And  whereas  by  an  Act  passed  in  the  fourth  year  of  the  reign  of 
His  Majesty  King  George  the  Fourth,  intituled  An  Act  for  the  regu- 
lation of  Hie  Court  of  the  Commissaries  q/*  Edinburgh,  and  for  altering 
and  regulating  the  jurisdiction  of  inferior  Commissaries  in  Scotland, 
it  is  provided  that  where  two  counties  shall  be  under  the  jurisdiction 
of  one  Sheriff,  such  two  counties  shall  constitute  one  commissariat ; 
be  it  enacted  and  declared  that  when  two  counties  shall  be  under  the 
jurisdiction  of  one  Sheriff  as  aforesaid  it  shall  nevertheless  be  lawful 
for  such  Sheriff,  if  he  shall  think  proper,  to  hold  commissary  courts 
in  both  of  such  counties  in  manner  and  to  the  effect  provided  by  the 
said  recited  Act. 

26.  [Sheriffs^  juries  may  he  summoned  from  list  of  jurors  residing 
within  certain  distance  of  court  to  which  tliey  are  summoned.'] — And 
whereas  it  is  expedient  to  remedy  the  inconvenience  of  summoning 
jurors  to  attend  in  Sheriff-courts  from  distant  parts  of  the  county ; 
be  it  enacted  that,  except  in  the  counties  of  Haddington,  Linlithgow, 
Peebles,  Selkirk,  Kinross,  Clackmannan,  Nairn,  and  Cromarty,  it 
shall  no  longer  be  necessary  to  summon  persons  to  attend  at  any 
Sheriff-court  to  serve  as  jurors  in  any  criminal  cause  who  shall  reside 
beyond  such  distances  from  the  court-house  at  which  the  jurors  shall 
be  summoned  to  attend  as  may  from  time  to  time  be  fixed  by  the 
several  Sheriffs  of  the  several  counties,  with  the  approbation  of  Her 
Majesty's  principal  Secretary  of  State  for  the  Home  Department ; 
and  upon  such  limits  being  fixed  the  sheriff- clerks  of  the  several 
counties,  except  as  aforesaid,  shall  make  up  and  correct,  in  manner 
provided  by  law,  lists  of  persons  qualified  to  serve  as  jurors  resident 
within  such  limits  from  each  court-house  at  which  the  Sheriff  or  his 
substitute  holds  courts,  which  jurors  are  or  may  be  summoned  to  at- 
tend :  Provided  always  that  in  Orkney  and  Zetland  the  jurors  shall 
be  summoned  from  the  mainland  of  each  district  respectively,  and 
that  the  attendance  of  jurors  at  Sheriff-courts  shall  not  exempt  them 
from  attendance  at  Circuit  Courts  of  Justiciary  in  their  ordinary 
course  of  rotation  as  heretofore ;  and  provided  also  that  magistrates 
of  royal  burghs  and  towns  entitled  to  return  or  to  contribute  in  re- 
turning members  to  serve  in  Parliament,  and  keeper  of  lighthouses 
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and  tbcir  assistants,  shall  be  freed  and  exempted  from  being  returned 
and  from  serving  upon  jnries. 

28.   lEmoluments  of  future  sheriff-ckrks  to  be  regulated.'] — And 
whereas  it  is  expedient  that  the  office  of  sheriff-clerk  should  be  regu- 
lated, and  that  a  uniform  rate  of  fees  should  be  established  in  the  several 
Sheriff-courts  in  Scotland;  be  it  enacted  that  the  table  of  fees  con- 
tained in  schedule  (C)  hereto  annexed,  and  to  be  contained  in  anj 
additional  table  which  may  be  fi-amed  in  terms  hereof,  and  no  others, 
shall  be  exacted  and  received  by  all  sheriff-clerks  to  be  hereafter 
appointed,  subject  to  such  addition  thereto  or  alteration  thereof  as 
may  be  made  by  the  Lord  High  Treasurer  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  or  by  the  Commissioners  of  Her  Mnjesty's 
Treasury,  or  any  three  of  them,  a  copy  of  such  alteration  being 
always  notified  two  months  in  the  Edinburgh  Gazette  before  being 
made  effectual,  and  being  also  laid  before  both  Houses  of  Parlia- 
ment within  one  month  after  the  making  thereof,  or,  if  Parliament 
shall  not  be  then  sitting,  within  fourteen  days  after  the  next  meeting 
thei'eof ;  and  the  said  Lord  High  Treasurer  or  Commissioners  shall 
fix  the  salary  which  any  future  sheriff-clerk  shall  receive,  and  which 
shall  be  payable  and  paid  by  or  out  of  the  fees  and  emoluments  in 
civil  and  criminal  proceedings  exigible  and  received  by  such  sheriff- 
clerks  respectively ;  and  any  surplus  of  such  fees  and  emoluments, 
after  satisfying  such  salaries,  shall  be  applied  towards  defraying  the 
expenses  attending  the  establishment  of  the  Sheriff-court  and  Sheriff 
Small  Debt  Circuit  Courts  within  the  county  in  which  such  fees  and 
emoluments  shall  be  collected,  in  such  manner  and  subject  to  such 
regulations  for  ascertaining  the  amount  of  such  surplus,  and  account- 
ing for  the  same,  as  the  said  Lord  High  Treasurer  or  Commissioners, 
or  any  three  of  them,  shall  direct ;  and  where  in  any  of  the  smaller 
counties  the  fees  and  emoluments  which  shall  hereafter  be  received 
nnder  the  provisions  of  this  Act  may  be  insufficient  for  the  mainten- 
ance of  a  person  duly  qualified  to  execute  the  duties  of  a  sheriff- 
clerk,  it  shall  be  lawful  to  the  said  Lord  High  Ti-easurer  or  Commis- 
sioners, or  any  three  of  them,  to  direct  that  a  salary  shall  be  payable 
to  such  sheriff-clerk,  in  addition  to  the  said  fees,  of  such  amount  as 
they  shall  think  necessary ;  and  no  person  who  shall  hereafter  be  ap- 
pointed to  the  office  of  sheriff-clerk,  or  who  shall  acquire  right  to 
any  fees  or  emoluments  in  any  Sheriff-court,  in  virtue  of  the  provi> 
aions  of  this  Act,  from  and  after  the  passing  of  the  same,  shall  acquire 
a  vested  right  to  the  fees  or  emoluments  of  such  office,  or  shall  be 
entitled  to  any  compensation  in  consequence  of  the  8ul)sequent  aboli- 
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tion  of  such  office  or  fees,  or  of  any  alteration  in  the  constitution  of 
such  office,  or  in  the  amount  of  such  fees,  or  in  the  mode  of  paying 
such  sheriff-clerk  or  officer,  either  by  such  fees  or  such  salary  as  may 
hereafter  be  determined  *.  Provided  always  that  it  shall  be  lawful  for 
the  said  Commissioners,  or  any  three  of  them,  by  agreement  with 
any  existing  sheriff-clerk,  to  establish  the  table  of  fees  hereby  fixed 
or  to  be  fixed  under  the  authority  of  this  Act  in  any  Sheriff-courts, 
and  to  award  to  such  sheriff-clerk  such  compensation  by  way  of  ad- 
ditional salary  as  they  may  think  fit;  and  all  such  salaries  to  s&erlff- 
cierks  shall  be  payable  out  of  the  funds  from  which  the  salailes  of 
Sheriffs  are  payable :  Provided  always  that  every  sheriff- clerk  shall 
keep  an  account  stating  in  columns  the  amount  of  the  different  fees 
drawn  by  such  clerk  under  this  Act,  and  the  sources  thereof,  and 
shall  annually,  at  tlie  beginning  of  each  year,  render  such  account  to 
the  said  Commissioners  of  Her  Majesty's  Treasury  in  such  manner 
as  they  shall  direct. 

29.  {Existing  sheriff-clerks  and  officers  not  to  acquire  vested  right 
to  increased  fees."] — And  be  it  enacted  that  no  existing  sheriff-clerk 
or  other  officer  of  any  Sheriff-court,  shall  acquire  a  vested  right  to 
any  increased  amount  of  fees  or  emoluments  which  may  be  drawn  by 
them  from  and  after  the  passing  of  this  Act,  or  shall  be  entitled  to 
prefer  any  claim  to  compensation  in  consequence  of  being  prevented 
from  drawing  or  being  deprived  of  such  increased  amount  of  fees  or 
emoluments,  or  of  any  alteration  either  in  the  mode  of  levying  or 
disposing  of  the  same. 

30.  [Citations,  j*c.,  in  Zetland.'}^ And  be  it  enacted  that  hereafter 
all  proclamations,  denunciations,  edictal  citations,  and  other  public 
notices  made  at  the  market-cross  of  the  burgh  of  Lerwick,  in  Zetland, 
shall  be  equally  valid  as  if  the  same  had  been  made  as  heretofore  at 
the  gate  of  the  Castle  of  Scalloway. 

31.  [Power  of  Court  of  Session  to  make  regulations  by  Acts  of 
Sederunt,  ^c,  not  to  be  aJ^ectedJ] — And  be  it  enacted  that  nothing 
herein  contained  shall  in  any  way  abridge  or  affect  the  power  vested 
in  the  Court  of  Session  to  make  and  establish  rules  and  regulations 
by  Acts  of  Sederunt,  as  authorised  by  an  Act  passed  in  the  sixth 
year  of  His  Majesty  Eing  George  the  Fourth,  intituled  An  Act  for 
the  better  regukUions  of  the  Sheriff  and  Stewart  and  Burgh  Courts  in 
Scotland ;  and  the  said  Court  shall  so  frame  such  Acts  of  Sederunt 
as  may  be  best  calculated  to  carry  into  effect  the  purposes  of  this 
Act,  and  also  of  an  Act  passed  in  the  sixth  and  seventh  years  of 
the  reign  of  His  late  Majesty,  intituled  An  Act  for  regulating  the  pro- 
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cess  ofcessio  bonorum  in  the  Court  of  Session^  and  for  expending  the 
jurisdiction  of  Sheriffs  in  Scotland  to  such  causes  ;  and  also,  if  neces- 
sary, to  alter  or  amend  the  table  of  fees  for  practitioners  in  Sheriff- 
courts,  and  adapt  the  same  to  the  forms  of  process ;  and  the  Court 
of  Session  shall  also  from  time  to  time  make  farther  orders  and 
regulations  to  amend  the  forms  and  preserve  nniformity  in  the  pro- 
ceedings and  fees  in  all  Sheriff-courts,  the  said  Court  taking  into 
consideration  the  reports  laid  before  Parliament  bj  the  Commis- 
sioners appointed  under  the  sign  manual  of  His  late  Majesty  King 
WUham  the  Fourth,  dated  the  sixth  day  of  June  One  thousand  eight 
hundred  and  thirty- three,  and  the  sixteenth  day  of  August  One 
thousand  eight  hundred  and  thirty -four;  and  the  said  Court  shall 
also,  by  Act  or  Acts  of  Sederunt,  from  time  to  time  adapt  and  apply 
to  Sheriff-courts  any  alterations  and  amendments  which  may  be 
made  in  the  forms  of  proceedings  in  the  Court  of  Session,  so  as  to 
make  them  uniform  in  as  far  as  it  may  be  expedient  so  to  do ;  and 
the  said  Court  may  meet  for  the  aforesaid  purposes  during  vacatioa 
as  well  as  during  session,  and  may  alter  and  amend  such  regulations 
from  time  to  time ;  and  all  Acts  of  Sederunt  so  passed  by  the  Court 
of  Session  shall,  in  terms  of  the  said  recited  Act  of  His  Majesty  King 
George  the  Fourth,  apply  to  and  receive  effect  in  the  Courts  of  the 
Royal  Burghs  in  Scotland  as  well  as  in  the  Sheriff-courts :  Provided 
always  that  within  fourteen  days  fi*om  the  commencement  of  eveiy 
future  session  of  Parliament  there  shall  be  transmitted  to  both 
Houses  of  Parliament  copies  of  all  such  Acts  of  Sederunt. 

32.  [SJieriffs  to  meet  periodically^  and  to  submit  propositions  to  the 
Court.'] — And  be  it  enacted  that  in  order  the  better  to  carry  into 
effect  the  purposes  of  the  said  recited  Act  and  of  this  Act,  and  to 
preserve  uniformity  in  the  proceedings  of  Sheriff-couits,  the  several 
Sheriffs  of  the  several  sheriffdoms  shall  meet  together  in  Edinburgh 
in  the  first  week  of  the  first  winter  session  of  the  said  Court  after  ^e 
passing  of  this  Act,  and  at  the  like  period  every  three  years  there- 
after, and  adjourn  such  meetings  from  time  to  time  as  they  shall  see 
cause ;  and  at  such  meetings  they  shall  consider  how  far  uniformity 
of  proceedings  exists  in  Sheriff-conrts,  and  any  propositions  which 
may  be  laid  before  them,  or  which  they  may  deem  proper  to  submit 
to  the  said  Court  for  attaining  that  object ;  and  on  or  before  the  first  day 
of  January  next  ensuing  after  each  such  meeting  the  said  Sheriff  shall 
submit  to  the  Court  any  regulations  which  they  may  propose  should 
be  enacted  by  Act  of  Sederunt,  and  the  same  shall  be  printed  and  sent 
to  the  different  Sheriff-courts,  to  be  exhibited  thei-e  for  the  space  of 
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fourteen  days ;  and  the  said  Sheriflb  shall,  on  or  before  the  twelfth 
day  of  Mcarch  next  ensuing,  prepare  and  tfause  to  be  printed  for  the 
consideration  of  the  Court  a  revised  draft ;  and  on  the  meeting  of  the 
Court  in  the  summer  session  next  ensuing  the  Court  shall  take  such 
draft  into  consideration,  and  pass  an  Act  of  Sederunt  on  or  before 
the  twelfth  day  of  July  following,  in  such  terms  as  they  shall  think 
fit :  Provided  always  that  nothing  herein  contained  shall  prevent  the 
said  Sherififs  from  meeting  for  the  purposes  aforesaid  and  submitting 
propositions  as  aforesaid  to  the  said  Court  at  any  other  times,  or  the 
said  Court  from  passing  any  Act  or  Acts  of  Sederunt  under  the 
powers  hereinbefore  given  at  any  other  times,  as  such  Sheriffs  or  such 
Court  respectively  shall  think  proper;  and  provided  also  that  the 
necessary  expenses  of  such  meetings  of  Sheriffs,  and  of  preparing 
and  printing  such  propositions,  shall  be  allowed  in  the  annual  ac- 
counts in  Exchequer  of  such  one  of  the  said  Sheriffs  as  may  from 
time  to  time  be  appointed  by  them  to  be  their  convener,  in  the  like 
manner  as  other  ordinary  expenses  of  Sheriffs  are  allowed. 

33.  {^Agents  qualified  to  practise  before  Court  of  Session  may  prac- 
tise in  Slterfff'courts'] — ^And  be  it  enacted  that  it  shall  be  lawful  for 
all  agents  duly  qualified  to  practise  before  the  Court  of  Session  to 
practise  as  agents  in  all  Sheriff-courts  in  all  actions  or  proceedings  to 
which  the  jmisdlctton  of  the  Sheriffs  is  extended  by  this  Act,  and 
which  could  not  have  been  competently  brought  before  the  Sheriff- 
courts  prior  to  the  passing  hereof:  Provided  always  that  they  shall 
not  be  entitled  to  payment  of  any  other  or  higher  fees  than  those 
legally  exigible  by  other  agents  before  these  courts ;  and  provided 
also  that  all  such  agents  in  practising  in  Sheriff-courts  shall  be  subject 
to  such  orders  and  regulations  as  the  Court  of  Session  shall  make 
by  Act  or  Acts  of  Sederunt  in  manner  hereinbefore  provided. 

34.  IMeaniny  of  words  in  this  Act,"] — And  be  it  enacted  that  in 
all  cases  in  this  Act  the  word  *^ person'^  shall  extend  to  a  partner- 
ship, or  body  politic,  corporate*  or  collegiate,  as  well  as  to  an 
individual ;  and  every  word  importing  the  singular  number  only  shall 
extend  and  be  applied  to  several  persons  or  things  as  well  as  one 
person  or  thing ;  and  every  word  importing  the  plural  number  shall 
extend  and  be  applied  to  one  person  or  thing  as  well  as  several 
persons  or  things ;  and  every  word  importing  the  masculine  gender 
only  shall  extend  and  be  applied  to  a  female  as  well  as  a  male : 
Provided  always  that  those  words  and  expressions  occurring  in  this 
clanse  to  which  more  than  one  meaning  is  attached  shall  not  have 
the  different  meanings  given  to  them  by  this  danse  in  those  cases  in 

c 
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which  there  ib  any  thing  in  the  sabject  or  context  repugnant  to  each 
construction.  * 

35.  [Commencement  of  Acf.]— And  be  it  enacted  that  the  whole 
provisions  of  this  Act,  ifnless  where  otherwise  herein  specially  pro- 
vided, shall  commence  and  take  effect  from  and  after  the  thurty-first 
day  of  December  One  thousand  eight  hundred  and  thirty-eight. 

86  [Act  may  be  amended.'j—And  be  it  enacted  that  this  Act 
may  be  amended  or  repealed  by  any  Act  to  be  passed  during  the 
present  session  of  Parliunent. 


SCHEDULES  referred  to  in  the  foregoing  Act. 
SCHEDULE  (A). 

No.  1. — Farm  of  Summary  Complamt, 

Unto  the  Honourable  the  Sheriff  of  the  county  of 

Complains  A  B  [name  and  desiyn  the  eomplainer']  against  C  D  [name  and 
dengn  the  defender']^  that  the  eomplainer  [or  his  author,  as  the  case  may  be"] 
let  to  the  said  defender  [or  his  author  at  the  ease  may  be"]  a  dwelling-house, 
garden,  and  pertinents  [or  other  subjeeta^  at  the  case  may  he\^  situate  in 

for  the  period  from  to 

;  that  the  said  defender  is  bound  to  remove  from  the  said  sabjeets 
at  the  date  last  mentioned,  and  it  is  necessary  to  obtain  decree  of  removing 
against  him  [or^  as  the  case  may  be,  refuses  or  delays  to  remove  therefrom, 
although  the  period  of  his  lease  has  expired] :  Therefore  decreet  ought 
to  be  granted  for  removing  and  ejecting  the  said  defender,  his  family, 
sub-tenants,  cottars,  and  dependents,  with  their  goods  and  gear,  fnrth 
and  horn  the  said  subjects  [here  insert  the  date  at  which  the  removal  or 
ejection  is  sought  for,  as  the  case  may  be"],  that  the  eomplainer  or  others  in 
his  right  may  then  enter  to  and  possess  the  same.  [If  expenses  are  sought, 
add,  and  the  said  defender  ought  to  be  found  liable  in  expense  of  process 
and  dues  of  extract]. 

[Signature  of  the  Party  or  Ageni."] 

No.  2. — Form  of  Warrant  thereon. 

The  Sheriff  grants  warrant  to  cite  the  said  defender  to  compear  person- 
ally before  him  at  the  court  house  [or  elsewhere,  as  the  case  may  be"],  upon  the 
[insert  the  day  of  month  and  hour,  if  need  be"],  to  answer  the  foregoing  com- 
plaint, under  certification  of  being  held  as  cenfessed ;  ordains  such  citation 
to  be  made  at  least  [state  the  period  which  the  Sheriff  may  fix  to  intervene 
betwixt  the  citation  and  diet  of  compearance'],  previous  to  the  said  diet  of 
compearance;  and  grants  warrant  to  cite  witnesses  for  both  parties  to 
appear,  time  and  place  foresaid,  to  give  evidence  in  the  said  matter,  under 
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the  pains  of  law.    GivQii  under  the  hand  of  the  clerk  of  court  at 
the  «     day  of 

Sheriff-clerk. 


No.  3. — Form  of  Citation  for  Defender, 

C  />,  defender  above  designed,  you  are  hereby  summoned  to  appear 
and  answer  before  the  Sheriff  in  the  matter  complained  of,  and  that  at 
\here  specify  time  and  plaee\  under  certification  of  being  held  as  confessed. 

This  notice  is  served  upon  the  day  of 

by  me  Sheriff-officer. 


No.  4. — Form  of  Execution  of  Citation, 

Upon  the  day  of  I  duly  sum« 

mond  the  above-designed  C  i),  defender,  to  appear  and  answer  before  the 
Sheriff  in  the  matter,  and  at  the  time  and  place  and  under  the  certification 
above  set  forth.  This  I  did  by  delivering  a  copy  of  the  above  complaint, 
with  a  citation  thereto  annexed,  to  the  said  defender  personally  [or  other- 
wise^  aa  the  ease  may  be"]. 

Sheriff-officer. 


No.  6. — Farm  of  Decreet  and  Warrant  of  Ejection. 

At  the  day  of  the 

which  day  the  Sheriff  [in  absence  of  the  defender,  or,  having  heard  parties, 
as  the  ease  may  be"]  decerns  and  grants  warrant  for  removing  and  ejecting 
the  said  D  (7,  defender,  and  others  mentioned  in  the  complaint,  from 
the  subjects  therein  specified,  such  ejection  not  being  sooner  than  [here 
insert  the  time  appointed  for  removed,  and  whether  after  a  charge  on  such 
inducisa  as  may  be  deemed  proper,  or  instantly]  finds  the  said  defender 
liable  in  expenses  [or  otherwise,  as  the  case  may  be"],  and  decerns. 

[Sheriff's  Signature.] 

Note. — The  whole  of  the  above  to  be  in  the  same  paper. 
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SCHEDULE  (B). 
TYanmisnon  Book  to  be  kept  by  Sheriff-CUrki, 


Names  of  Gaose, 

[as  A  versos  B, 

or  A,  Petitioner, 

Ac.] 

Date  of 
Transmis- 
sion to 
Sheriff- 
Sabstitate. 

If  Proof 
led,  state 

whether 

before 

Sheriff  or 

Substitute 

or  Com- 
missioner, 

andiU 
duration. 

Date  of 

Case  being 

returned 

andad- 

Tised. 

Date  of 
Transmis- 
sion to 
BheriA 

Date  of 
Cause  be- 
ing re- 
turned and 
adTised. 

1LKMABK&* 

Ordi. 

nary 

Gaoses. 

Bnm> 

mary 

Oaosea. 

■ 

ifote. — ^Where  cases  have  been  longer  than  ten  days  unadyised  after 
transmission  to  the  Sheriff,  the  reason  to  be  stated  in  this  column. 

Also  the  names  of  any  Commissioners  to  whom  remits  have  been  made 
to  take  proofs. 

SCHEDULE  (C). 
Table  ofFeeB  th  CwU  Bwineeafor  the  Skeriff-CUrkt  of  Scotland, 


Libel,  SnmmonSy  or  claim  to  fonnd  an  action,  . 
When  more  defenders  than  one  are  sued  for 
a  separate  debt  or  prestation,  the  above 
fees  to  be  paid  on  one  of  the  debts  or 
prestations  highest  in  amount,  and  a 
third  of  the  above  fees  to  be  paid  for 
each  of  ths  other  debts  or  prestations, 


In  Cases  of 
£12  and  under. 


£     8.    D. 
0    0     9 


Above  £1Z 


£ 
0 


8.    D. 
1       3 
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according  to  the  amount  of  the  claim 
against  each  defender  or  set  .of  de- 
fenders. 
Certifying  copy  of  libel,  in  terms  of  Act  of  Sede- 

ront  for  Sheriff-courts,  cap.  18,  {  4, 
Summary  petition  or  complaint  (except  petition 
of  sequestration),  and  deliverance  thereon,     . 
Defence,  answer,  or  first  paper  for  each  defender 
or  set  of  defenders,  or  compearer  or  set  of 
compearers,  in  any  action,     .... 
Each  paper  or  pleading,  for  either  party,  subse- 
quent to  the  first  step,  including  objections 
and  answers  in  a  proof  when  stated  in  sepa- 
rate papers, 

Appeal  to  the  Sheriff-depute,    .... 

Receiving  and  marking  each  set  of  productions, 

except  the  productions  lodged  with  the  first 

paper  for  each  party,  for  which  no  charge  is 

to  be  made, 

Extracting   each    decreet  in  absence,  in  the 

abridged  form, 

When  a  decreet, is  extracted  against  more 
defenders  than  one  sued  for  a  separate 
debt  or  prestation,  the  above  fee  of  ex- 
tract to  be  paid  on  one  of  the  debts  or 
prestations  highest  in  amount,  and  a 
third  of  the  above  fee  for  extract  to  be 
paid  on  each  of  the  others,  according  to 
the  amount  of  the  claim  against  such 
defender  or  set  of  defenders. 
Extracting  each  decree  inforo,  in  the  abridged 

form, '       . 

If  the  decree,  whether  in  absence  or  inforo^  shall 
exceed  one  sheet,  for  writing  each  succeeding 

sheet, 

Recording  abridged  decreets,  per  sheet,     . 
Indorsing  decrees  or  warranto,  and  dating  and 

recording  such  indorsation,  . 
Protestations  for  not  insisting. 
Extract  thereof,  .  .  .. 
Acts  and  commissions,  first  sheet, 
Subsequent  sheets,  each,  . 
If  the  proof  be  taken  on  the  interlocutor  allow- 
ing it,  without  extracting  an  act  and  commis- 
sion, there  will  be  paid  by  each  party  leading 

proof, 

Diligence  or  precept  for  citing  parties  incident- 
ally, witnesses  or  havers,        .... 


In  Cases  of 
£12andander. 


£    B.    D. 


0    0    6 
0    10 

0    0    6 


0    0    8 
0    0    6 


0    0    8 
0    10 


0    2    0 


Above  dE12. 


£    8.    D. 


0    0    6 
0     16 

0    1     0 


0    0    6 
0    0    6 


0    0    3 
0     1     6 


0    2    6 


0 

0 

6 

0 

0 

6 

0 

0 

6 

0 

0 

6 

0 

1 

0 

0 

1 

0 

0 

0 

6 

0 

0 

9 

0 

0 

6 

0 

0 

9 

0 

0 

6 

0 

0 

9 

0 

0 

6 

0 

0 

6 

0 

0 

6 

0 

0 

9 

0 

0 

6 

0 

0 
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Second  diligence, 

Each  deposition  or  declaration,  «... 
Writing  each  sheet  thereof,  after  the  first,  when 

the  sheriff-clerk  acts  as  writing  clerk,    . 
The  sheriff-clerk  or  his  depute,  when  acting  as 
commissioner  in  taking  a  proof,  deposition  of 
party,  or  declaration,  will  be  allowed  the  fol- 
lowing fees,  viz. : — 
In  causes,  not  exceeding  £8,  each  hour, 
Above  £8,  and  not  exceeding  £25,  each 

hour, 

Above  £26,  each  hour,       .... 
As  also  his  clerk's  fee  for  writing,  at  the 
rate  of  4d.  per  sheet 
Sequestration  of  a  tenant's  effects,  or  of  joint 
tenants  in  one  possession,  viz. : — 
Warrant  of  sequestration,  and  service. 
Taking  the  inventory,  when  taken  by  the 
clerk,  if  the  rent  to  be  secured  be  £12  or 
under : — 

•  Clerk  and  witnesses,  ...» 
When  the  rent  is  above  £12  and  does  not 
exceed  £25 : — 
Clerk  and  witnesses,   .... 
When  the  rent  is  above  £25  and  does  not 
exceed  £50 : — 
Clerk  and  witnesses,  .... 
When  the  rent  is  above  £50 : — 

Clerk  and  witnesses,   .... 
Writing  out  inventory  and  schedule,  per 
sheet  of  each  in  any  of  the  above  cases,  . 
If  the  clerk  and  witnesses  are  necessarily 
employed  more  than  two  hours  in  taking 
the  inventory,  or  travelling  for  that  pur- 
pose, he  wiU  be  allowed,  in  addition  to 
tl^e  above  fees,  for  every  hour  after  the 
first  two — 
Clerk  and  witnesses,   .... 
But  under  these  charges  for  the  hours 
after  the  first  two,  the  clerk  <iot  to 
have  in  one  day  for  himself  and 
witnesses  more  than  5s. 

Warrant  of  sale, 

Extract  thereof,  per  sheet,  when  required, . 
Intimating  sale  to  tax  office. 
The  clerk,  when  he  executes  any  warrant 
to  roup,  and  collects  the  proceeds,  will 


In  Gases  of 
£12  and  under. 


£  B.  D. 

0  0  6 

0  0  6 

0  0  6 


0    13 

0    2    0 
0    2    6 


0    18 


0    2    6 


0    0    9 


Above  £12. 


£  B.  D. 

0  0  9 

0  0  9 

0  0  6 


0    16 


0  8  9 

0  5  0 

0  6  3 

0  0  « 


0    0     9 


0 

0 

6 

0    1     0 

0 

0 

6 

0    10 

0 

0 

6 

0    0    6 
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be  held  liable  for  the  amonnt  of  the 
roup  roll,  and  will  be  allowed  for  his 
trouble  and  risk,  including  auctioneer's 
fees,  as  follows : — . 

When  the  amount  of  the  roup  roll  is 

£8  or  under,  he  will  be  allowed 

8s.  9d. 

When  the  amount  of  the  roup  roll  is 

above  £8  and  does   not  exceed 

£100,  he  will  be  allowed  at  the 

rate  of  2}  per  cent 

When  the  amount  of  the  roup  roll 

exceeds  £100  but  does  not  exceed 

£1000,  he  will  be  allowed  2J  per 

cent,  for  the  first  £100,  and  for 

every  additional  £100,  or  part  of 

£100, 1§  per  cent.    And  when  the 

amount  exceeds  £1000,  he  will  be 

allowed  the  above  rates  for  the 

first  £1000,  and  1  per  cent,  for 

each  additional  £100  and  part  of 

£100. 

The  above  poundage  to  cover  all  charges 

for  trouble  in  relation  to  the  sale,  and 

for  collecting  the  proceeds,  drawing 

advertisements  and   articles  of  roup; 

but  the  clerk  will  be  allowed  all  his 

necessary  disbursements  or  expenses, 

such  as  advertising,  paying  crier,  trsr 

veiling  charges,  &c.      He  will  also, 

when  the  proceeds  are  above  £20,  be 

allowed  8s.  9d.  for  an  assistant  clerk. 

If  roup  be  stopped  after  time  of  sale  is 

fixed, 

Receiving  the  report  of  sale,  and  note  of  the 
sum  arising  from  it,  and  ifiarking  the 

same, 

Allowing  inspection  of  the  same, 

In  sales  under  other  warrants  of  the  She- 
riff, including  poindings,  the  same  fees 
to  be  paid  as  in  sales  under  sequestra- 
tions. 
At  intimating  caption  to  compel  return  of  a  pro- 
cess, including  dues  of  caption,  if  issued. 
Enrolling  a  cause,  to  be  paid  by  the  party  re- 
quiring enrolment, 

^hen  any  cause  at  avizandum  is  enrolled 


In  Oases  of 
£12  and  under. 


Above  £12. 


£    8.    n. 


£    8.    D. 


0    18 


0 
0 


0 
0 


6 
6 


0    13 


0    10 
0    0    6 


0    0    6 
0    0    6 


0    0    6 
0    0    6 
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by  order  of  the  Sheriff,  the  above  fee  to 

be  paid  by  the  parties  equally. 

At  borrowing  a  process,  or  part  of  a  process,  the 

clerk  being  for  this  fee  bound  to  compare  the 

process,  both  when  borrowed  and  retomed, 

and  to  mark  the  return,         .... 

Attending  at  juilicial  inspections  or  visitations, 

when  required  by  the  Sheriff  or  either  of  the 

parties,  sealing  up  repositories,  or  executing 

any  other  order  or  warrant  of  the  Sheriff,  not 

otherwise  provided  for  in  this  table : — 

First  hour  employed,  .... 

Every  other  hour, 

Besides  necessary  outlays, 
Auditing  accounts  of  expenses  when  remit  made 
to  the  clerk : — 

In  decrees  in  absence,  .... 
In  litigated  cases,  when  the  amount  of  the 
account  rendered  is  under  £5, 
When  £6  and  under  £10,  . 
When  £10  and  under  £20, 
When  £20  and  under  £40, 
When  £40  and  under  £60, 
When  £60  and  under  £80, 
When  £80  and  upwards,     . 

Caveat, 

Precepts  or  warrants  of  arrestment,  when 

contained  in  the  summons, 
When  not  contained  in  the  summons, 
At  loosing  an  arrestment  in  either  case. 
Each  bond  of  caution  and  relative  certiff 

cate, 

Edict  or  summons  of  curatory,  or  for  giving 

up  inventories,       .        .        , 
Calling  in  court,  receiving  and  entering  the 

nomination  of  curators, 
Docqueting  and  signing  tutorial  or  cura- 
torial inventories,  per  sheet  of  each  du- 
plicate, .        .        .        . 
Extract  acts  of  curatory,  or  upon  production  of 
inventories : — 

First  sheet, 

Every  other  sheet, 

Second  extracts,  per  sheet, 
Production  of  a  bill  of  advocation,  and  mark- 
ing the  same,  including  trouble  of  trans- 
mitting the  process  when  necessary, 


In  Gases  of 
£12  and  under. 


£    8.    D. 


0    0    6 


0    2    0 
0    18 


0    0    6 


1  9 

2  6 
8  6 
6  0 

6  0 

7  6 
0  10  6 
0    0  6 


0 
0 
0 

0 
0 
0 


0  0  8 

0  0  9 

0  0  9 

0  2  6 

0  1  8 

0  2  6 

0  0  8 


Above  £1S. 


£     6.     D. 


0    0    6 


0    2    6 
0    2    0 


0    0    6 


0 
0 
0 
0 
0 
0 


1  9 

2  6 
8  6 
6  0 


6 

7 


0  10 
0    0 


0 
6 
6 
6 


0  0    3 

0  10 

0  1    0 

0  8    9 

0  18 

0  2    6 

0  0    3 


0 

2    6 

0 

2 

6 

0 

1    8 

0 

1 

3 

0 

1    8 

0 

1 

3 

0   "2    6 
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Transmitting  extracted  processes,  in  conse- 
quence of  a  warrant  from  the  Court  of 
Session  or  the  Sheriff,  .... 
Appeal  against  a  decree  or  sentence  of  the 
Sheriff  to  the  Court  of  Justiciary  or  Cir- 
cuit Court,  or  answers  thereto, 
Searching  for  a  process  in  which  no  proce- 
dure has  taken  place  for  a  year,  if  search 
does  not  exceed  five  years,  and  no  extract 

ordered, 

Each  additional  year  after  the  first  five  in 

which  the  search  is  made. 
For  each  consignation  of  money  in  the 
clerk's  hands,  if  under  £10,    . 
And  an  additional  fee  for  the  amount 
above  £10  at  the  rate  of  5s.  on  each 
£100  consigned. 
On  the  lodging  of  a  bank-receipt,  when 
money  ordered  to  be  consigned  is  lodged 
in  a  bank  instead  of  being  consigned. 
The  fees  in  these  three  last  articles 
not  to  be  chargeable  on  proceeds  of 
roups  or  sales  conducted  by  the  clerks. 
Each  warrant  to  uplift  consigned  money,   . 
Full  extract,  or  second  extract,  or  authenti- 
cated copy  of  a  process  or  part  of  a  pro- 
cess, or  other  procedure  or  paper,  when 
required  by  a  party  and  furnished  by  the 
clerk,  per  sheet, 


In  Cases  of 
£12  and  under. 


£  S.  D. 
0  0  9 
0    10 


0  0  6 
0  0  8 
0    18 


0    18 


0    13 


0    0    6 


Above  £12. 


£  8.  n. 
0  13 
0     1     3 


0  1  0 
0  0  8 
0    13 


0    1     3 


0     1     3 


0    0    9 


Note. — ^In  all  cases  where  the  conclusions  are  ad  factum  prcutandum,  or 
not  entirely  pecuniary,  the  highest  class  to  be  the  rate  of  charge ; 
but  fees  on  papers  in  summonses  of  removal  or  rejection  to  be 
charged  according  to  the  rent  of  the  subject  from  which  the  de- 
fender is  summoned  to  remove  or  to  be  ejected. 


Recording  Homings,  inhibitions,  interdictions,  lawburrows, 
with  their  executions,  discharges,  and  other  writings  re- 
corded in  the  Registers  of  Hornings  and  inhibitions,  per 
sheet, 

First  or  subsequent  extracts  thereof,  when  required,  per  sheet, 

Recording  bonds,  tacks,  dispositions,  and  other  writings  in 
the  register  of  deeds  and  probative  writs,  per  sheet,    . 

First  extracts  of  such  deeds  or  writings,  when  required,  per 
sheet, 


£   8.    d. 


0  0  10 

0  0    9 

0  0    9 

0  0    6 
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Sabsequent  extracts,  per  sheet,       .        .        .        . 

Recording  protests  on  bills,  including  extract, 

Subsequent  extracts, 

Recording  accounts,  states,  and  the  like,  per  sheet  of  figures, 

Extract  thereof,  per  sheet, 

Inspection  of  records  of  entailed  vouchers,      , 

Searching  the  record  of  homings  or  inhibitions,  including 
minute  book,  each  year  or  part  of  a  year,    . 

In  all  not  exceeding,       .  , 

Searching  for  deeds  recorded  for  the  first  year,  or  part  of  the 

year  specified, 

Every  additional  year ,        . 

Certificate  of  search,  if  required, 

Inspection  of  records  when  a  party  or  his  agent  makes  the 
search,  each  record  book  and  corresponding  minute  book, 

Examinations  under  the  Bankrupt  Act,  when  the  Sheriff- 
clerk  acts  as  clerk  to  the  examination,  each  diet, 

Writing  declarations  or  oaths  therein,  per  sheet,    . 

SXBVICRS. 

General  Service  : 
Procuring  the  brieve  executed,  and  intimation  to 'agent. 
Attending  in  court  at  service,  framing  and  recording  the 
minutes,  and  instrument  money,        .... 

Fees  of  the  service,         .        .      * 

Engrossing  the  retour, 

Special  Service,  or  Service  cu  Heir  of  Provision : 
Procuring  the  brieve  executed,  and  intimation  to  agent. 
Attending  in  court  at  service,  framing  the  minutes,  and  re- 
cording; first  sheet,     . 

Each  other, 

Framing  the  retour,  each  sheet, 

Each  other  sheet, 

Engrossing  the  retour,  each  sheet,         .... 
Extracts  from  the  record  of  service,  when  required,  each 
sheet, 

Infeftments : 
Drawing  Instruments  of  Sasine  on ' 
Chancery  Precepts,  first  sheet,        .  ... 

Each  subsequent  sheet,  •  250  Words  per  sheet. 

Extending  the  same,  first  sheet,    .  ... 

Each  subsequent  sheet,  .J  ... 

Besides  the  stamped  vellum  or  parchment. 
And  that  the  clerk  receive  for  taking  infeftment  thereon, 
when  the  rent  of  the  property  does  not  exceed  £100  per 

annum, 

.  £100  and  not  exceeding  £200,        .... 
£200  and  not  exceeding  £500 
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0    13 
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£500  and  not  exceeding  £1000, 

And  for  every  additional  £1000, 

Bnt  not  to  exceed  in  all, 

And  if  the  distance  exceed  three  miles,  each  additional  mile, 

until  it  exceeds  ten  miles, 

But  under  this  charge  not  to  receive  more  per  day  than. 
Besides  travelling  charges. 
Extracts  of  minutes  of  procedure  of  freeholder  meetings  when 

required,  per  sheet,   .         , 

Each  person  taken  the  oaths  to  Government,  when  the  oaths 

are  not  administered  at  a  county  meeting. 

Certificate  thereof,  when  required, 

Qualifying  a  Peer  to  vote  at  an  election,       .... 

Extract  of  the  fiars,  each  year, 

Receiving  each  precept  from  the  Court  of  Session,  making 

up  the  list  of  jury,  and  instructing  officer  to  summon,  and 

making  return, 

Receiving  countermand  of  trial,  and  instructing  officer. 
Writing  and  booking  each  necessary  letter,  .... 
Each  duplicate  and  copy,       .        .        .        .        . 

Feet  for  Public  Business  payable  in  Exchequer: 

For  the  principal  precept  of  intimation  of  election  of  a  Mem- 
ber of  Parliament,  besides  expense  of  printing. 

Writings  relative  to  elections  of  Members  of  Parliament  (ex- 
clusive of  the  precept),  to  summoning  the  Commission- 
ers of  Supply  for  laying  on  the  land-tax,  and  to  other  pub- 
lic business  payable  in  the  Exchequer,  each  sheet. 

When  consisting  of  more  than  one  sheet,  each  additional 
sheet, 

Superintending  the  execution  of  Chancery  precepts,  and  re- 
turning the  execution,  for  each  precept, 

Superintending  the  publication  of  royal  proclamations  or  writs, 
each 

Warrant  to  summon  jury  and  witnesses  for  striking  the  fiars 
and  making  list,  and  instructing  officer  to  summon  them, 

Attendance  at  striking  the  fiars,  and  writing  the  evidence  and 
procedure,  and  recording  the  verdict,  .... 

To  the  sheriff-clerk  for  instructing  the  persons  employed  in 
taking  up  the  lists  of  jurors,  receiving  the  returns,  and  en- 
grossing the  lists  in  the  jury  books,  for  each  100  names, 

exclusive  of  printing, 

To  the  district  clerk,  or  other  person  having  local  know- 
ledge, for  attending  and  assisting  the  Sheriff  at  revis- 
ing lists,  at  the  rate  of  21s.  per  day,  including  travel- 
ling charges  and  postages. 

N.B. — The  sheet  of  writings  to  be  computed  at  three  hundred  words, 
when  not  otherwise  specified;  but  if  the  writing  does  not 
contain   three    hundred  words,  to   be    charged    as  one  sheet; 
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and  if  after  finding  the  sheet  or  sheets  which  any  such  writing 
shall  comprise,  calculated  at  the  rate  aforesaid,  any  number  of 
words  less  than  three  hundred  words  shall  remain,  such  fewer 
words  shall  be  charged  as  a  sheet.  Although  the  fees  for  record- 
ing homings,  inhibitions,  deeds,  and  other  writings  in  the  registers 
of  homings  and  inhibitions,  and  of  deeds  and  probative  writs,  are 
to  be  paid  for  at  certain  rates  for  every  sheet,  yet  it  is  understood 
that  the  clerks  are  to  frame  those  records  so  as  to  contain  in  each 
sheet  the  number  of  words  prescribed  by  the  regulations  of  the 
Lord  Clerk  Register. 

The  fees  in  the  above  table  to  be  paid,  though  the  duty  be  performed 
by  the  clerk-depute  or  by  an  assistant  clerk,  and  to  be  exclusive  of 
postages  and  outlays. 

The  fees  in  criminal  and  any  other  business  to  be  subject  to  the  regu- 
lation of  the  Lord  High  Treasurer  or  Commissioners  of  Her  Ma- 
jesty's Treasury,  or  any  three  of  them,  from  and  after  the  passing 
of  this  Act. 


ACT  OF  SEDEEUNT  for  regulating  the  Form  of  Process  in 
Sherifif-courts,  prepared  in  terms  of  the  Act  of  Ist  and  2d 
Vict.,  c.  119,  §  32.— Edinburgh,  10th  July  1839. 

The  Lords  of  Council  and  Session,  taking  into  consideration  an  Act 
passed  in  the  first  and  second  year  of  the  reign  of  Her  present  Majesty 
Queen  Victoria,  cap.  119,  intituled,  an  Act  to  regulate  the  Constitution, 
Jurisdiction,  and  Forms  of  Process  of  Sheriff-courts  in  Scotland ;  together 
with  the  Reports  laid  before  Parliament  by  the  Commissioners  appointed 
under  the  sign-manual  of  His  late  Majesty  King  William  the  Fourth, 
dated  6th  June  1888,  and  16th  August  1884 ;  and  considering  that  it  was 
provided  by  the  said  statute  (§  82)  that  the  Sheriffs  of  Scotland  should 
meet  from  time  to  time,  from  and  after  the  ^rst  week  of  the  winter  ses- 
sion commencing  in  November  1888,  and  should  submit  to  this  Court,  on 
or  before  the  first  day  of  January  1889,  such  propositions  aa  they  should 
think  ought  to  be  enacted  by  Act  of  Sederunt  for  the  regulation  of  Sheriff- 
courts  ;  which  propositions  were  to  be  sent  to  the  Sheriff-courts,  to  be  ex- 
hibited there  for  the  time  therein  mentioned ;  after  which  the  said  She- 
riffs were  directed  to  prepare  a  revised  draft  of  the  said  propositions  for 
the  consideration  of  this  Court,  on  or  before  the  12th  day  of  March  1889 ; 
and  this  Court  was  authorized  and  empowered,  on  due  consideration  of  the 
said  draft,  to  pass  an  Act  of  Sederunt  in  such  terms  as  the  Court  should 
think  fit :  And  the  whole  of  these  proceedings  having  been  followed  out 
in  the  manner  prescribed  by  the  statute,  as  appears  from  the  reports  of 
the  Sheriffs  hereto  annexed ;  and  the  Lords  having  maturely  considered 
the  said  draft  and  revised  draft,  and  the  suggestions  by  the  Sheriffs,  and 
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by  the  Procurators  in  their  courts,  and  others,  in  relation  thereto,  do  here^ 
by  enact  and  declare, 

That  the  following  form  of  Process  in  Civil  Causes  before  the  Sheriff- 
courts  shall  be  estabHshed  and  observed  from  and  after  the  commence- 
ment of  the  winter  session  of  the  Sheriff-courts  next  following  the  date 
of' this  Act: 

And  that,  with  regard  to  all  actions  at  present  in  any  Sheriff-court, 
or  which  may  be  brought  into  court  prior  to  that  time,  the  form  of  pro- 
cess hereby  established  shall  be  observed,  in  so  far  as  is  consistent  with 
justice  and  the  convenience  of  parties. 


Pabt  I.— of  ordinary  CIVIL  ACTIONS. 


Chap.  I. — Diets  and 

1.  Each  Sheriff- court,  except 
those  held  at  a  place  where  an 
ordinary  Sheriff  -  substitute  does 
not  reside,  shall  sit  for  the  dispatch 
of  ordinary  business  at  least  one 
day  in  every  week  diiring  the  sum- 
mer and  winter  sessions :  such  day 
to  be  fixed  by  the  Sheriff  in  each 
county  by  a  regulation  of  court. 

2.  The  winter  session  shall  com- 
mence, at  the  latest,  on  the  15th 
of  October,  or  first  ordinary  court- 
day  thereafter,  and  shall  continue, 
until  the  4th  day  of  April  inclu- 
sive, except  during  the  Christmas 
recess,  which  must  not  be  longer 
than  three  weeks.  The  summer 
session  shall  commence  on  the 
first  court-day  after  the  16th  of 
May,  and  continue  until  the  last 
court-day  in  July. 

8.  It  shall  be  competent  for  each 
Sheriff  to  extend  the  duration  of  the 
sessions  by  a  regulation  of  court, 
and,  in  particular,  to  appoint  court- 
days  during  the  vacations.  And 
in  case  there  shall  be  any  arrear 
of  business  undisposed  of  by  the 
Sheriff,  it  shall  be  his  duty,  from 
time  to  time,  to  appoint  additional 


Sessions  of  Court. 

court-days,  whether  in  time  of  ses- 
sion or  vacation,  for  the  purjiose  of 
disposing  of  such  arrear  (Ist  and 
2d  Vict.,  c.  119,  J  17). 

4.  During  the  vacations,  sum- 
mary applications  shall  be  re- 
ceived, and  interlocutors  in  sum- 
mary cases  shall  be  dated  and 
entered  in  the  court-book,  or  diet- 
book,  as  in  time  of  session. 

6.  The  Sheriff  of  each  county 
shall,  before  the  termination  of 
each  session,  appoint  at  least  two 
court-days  during  each  vacation, 
the  first  towards  the  middle,  the 
last  towards  the  end  of  the  vaca- 
tion, for  the  dispatch  of  all  ordi- 
nary business,  including  the  call- 
ing of  new  causes;  and  papers 
appointed  to  be  put  into  process 
on  these  days  must  be  lodged  with 
the  sheriff-clerk,  before  the  hour 
of  meeting  of  the  court. 

6,  For  seven  days  after  each  of 
these  days,  and  after  the  last  court- 
day  of  each  session,  it  shall  be 
competent  to  sign  interlocutors  in 
ordinary  causes. 

7.  The  reclaiming  days  shall  mn 
during  the  vacation. 


Chap.  II. — Form  of  the  Summons, 

8.  AU  defenders  shall  be  cited   I  page  by  the  clerk,  fully  libelled, 
upon  a  summons,  signed  on  each   I  and  having  the  name  of  the  pnr- 
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sner's  procurator  marked  on  the 
back. 

9.  Not  more  than  six  defenders, 
on  separate  groimds  of  action,  shall 
be  included  in  one  libel,  except  in 
actions  of  multiplepoinding,  maills 
and  duties,  poinding  of  the  ground, 
and  forthcoming. 

10.  The  summons  must  contain 
a  concise  and  accurate  statement 
of  the  facts,  and  must  also  set 
forth,  in  explicit  terms,  the  nature, 
extent,  and  grounds  of  the  com- 
plaint, or  cause  of  action,  and  the 
conclusions  deduced  therefrom; — 
where  an  account  is  founded  on,  it 
shsdl  be  sufficient  to  refer  to  it  by 


the  first  and  last  dates.  The  sum* 
mens  must  bear  a  pariibut  for  call- 
ing ; — the  sums  concluded  for  must 
be  marked  in  figures  on  the  mar> 
gin; — the  true  date  of  signing 
must  be  filled  up; — and  the  clerk  is 
discharged  from  calling  any  sam> 
mons  that  is  not  marked  and 
signed  as  directed. 

11.  No  libel  shall  be  amended 
after  citation  is  given  thereon,  ex- 
cept by  authority  of  the  SheriflT. 

12.  Every  libel  or  summons  may 
also  contain  a  warrant  for  arresting 
the  defender's  effects  and  debts,  on 
the  dependence. 


Chap.  III. — Execution  of  the  Summora, 


13.  The  officer  who  executes  the 
summons,  shall  deliver  to  the  de- 
fender, if  he  find  him,  personally, 
— or,  if  he  do  not  find  him,  shall 
leave  at  his  dwelling-place, — a  full 
copy  of  the  summons  to  the  will, 
with  a  copy  of  citation,  in  presence 
of  one  witness.  When  a  libel  is 
amended  in  absence  of  the  de- 
fender, a  copy  of  the  amendment 
must  be  served  upon  him  in  the 
same  manner,  and  on  the  same 
indudiBj  as  the  original  libel.  If 
there  be  more  defenders  than  one, 
eachshallbe  served  with  acopy  of  the 
libel,  or  of  such  part  thereof  as  con- 
cerns himself.  In  actions  of  poind- 
ing the  ground,  maills  and  duties, 
and  forthcoming,  the  tenants  and 
arrestees  shall  be  served  with  short 
copies  of  citation,  and  the  pro- 
prietor and  common  debtor  with  a 
full  copy  of  the  libel  to  the  will. 
All  copies  of  summonses  served 
shall  be  signed  on  each  page  by 
the  officer. 

14.  Edicts  for  choosing  cura- 
tors, summonses  for  curators  giving  , 
up  inventories,  multiplepoindings, 
transferences,  transumpts,  waken- 
ings, and  cognitions,  may  be  exe- 
cuted by  delivering  a  copy  of  cita- 


tion before  one  witness,  containing 
the  names  and  designations  of  the 
pursuer  and  defender,  and  bearing 
the  extent  and  special  grounds  of 
the  pursuer's  claim,  without  any 
copy  of  the  summons. 

16.  All  executions  or  returns 
shall  be  signed  by  the  officer  and 
the  witness  who  was  present  at  the 
execution,  and  shall  specify  whether 
the  citation  was  given  to  the  de- 
fender personally  or  otherwise;  and 
if  otherwise,  shall  specify  particu- 
larly the  mode  of  citation. 

16.  If  any  defender  amenable  to 
the  jurisdiction  of  the  Sheriff  in 
whose  court  the  summons  is  raised 
(1st  and  2d  Vict.,  c.  119,  }  24), 
be  not  resident  vnthin  that  sheriff- 
dom, be  may  be  cited  by  warrant 
of  the  said  Sheriff,  provided  the 
same  be  Indorsed  by  the  sheriff- 
clerk  of  the  sheriffdom  within 
which  the  defender  resides. 

17.  Where  an  officer  returns  an 
irreg^Iax  or  defective  execution,  he 
shall  be  liable  to  the  party  who 
employed  him  in  damages,  which 
it  shtdl  be  in  the  power  of  the 
Sheriff  to  award  summarily  in  the 
course  of  the  process;  and  sach 
officer  may  also  be  punished  as 
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the  Sheriff  shall  think  the  case 
merits. 

18.  If  the  o£9cer  executes  the 
warrant  of  arrestment,  contained 
in  the  summons,  by  arresting  the 
defender's  effects,  he  must  forth- 

Chap.  l\,—Di€t 

20.  All  summonses  shall  contain 
a  warrant  for  citing  the  defender 
to  compear    on  the  seventh  day 
next  after  the  date  of  citation,  if  a 
court-day,  or,  if  not,  on  the  first 
court-day  thereafter  Tezcept  in  the 
cases  after-mentionea),  with  con- 
tinuation of  days;   and  the  cita- 
tion shall  be  conform  to  such  war- 
rant. 
Note. — It  is  recommended  that  a 
note  of  the  days  of  the  week 
on  which  the  ordinary  courts 
are  held,  should  be  printed  or 


with  return  an  execution  of  arrest- 
ment to  the  clerk. 

19.  The  name  of  the  pursuer's 
procurator  shall  bo  marked  on  the 
back  of  the  copy  of  the  libel,  and 
on  the  citation  left  for  the  defender. 

of  Compearance, 

written  at  the  foot  of  all  copies 
of  citations. 

21.  In  the  case  of  libels  or  edicts 
for  choosing  curators,  and  of  sum- 
monses for  giving  up  inventories, 
the  defenders  shall  be  cited  to  ap- 
pear on  the  tenth  day  after  the 
date  of  citation,  if  a  court-day,  or, 
if  not,  on  the  first  court-day  there- 
after, with  continuation  of  days. 

22.  When  the  defender  is  a 
minor,  his  tutors  and  curators  shall 
be  called  edictally  upon  the  same 
inducioR  as  tho  principal  defender. 


Chap.  v.  Calling  of  the  cause,  and 
28.  The  summons  may  be  called 
upon  the  day  to  which  the  defen- 
der has  been  cited — ^namely,  the 
seventh  day,  if  a  court-day,  or 
upon  the  first  court-day  thereafter, 
and  the  pursuer,  at  the  calling, 
must,  along  with  his  summons, 
produce  the  deeds,  accounts,  and 
other  writings  on  which  he  founds, 
so  far  as  the  same  are  in  his  cus- 
tody, or  within  his  power,  or  state 
where  he  believes  them  to  be,  in 
which  case  the  Sheriff  may  grant 
him  a  diligence  for  recovering 
them. 

24.  If  the  defender  be  absent  at 
the  calling  of  the  cause,  the  Sheriff 
may  either  hold  him  as  confessed 
and  decern,  or  allow  such  compe- 
tent proof  in  support  of  the  libel  as 
the  pursuer  or  his  procurator  shall 
require,  or  the  Sheriff  may  deem 
necessary ;  but  before  proceeding 


non-compearanee  of  the  defender. 

in  the  proof,  it  must  be  shown  to 
the  Sheriff,  or  Commissioner  taking 
the  proof,  that  regular  notice  of  tho 
appointment  for  proof  has  been 
given  to  the  defender.  (See  §  115, 
infra.)  And  the  defender  shall  not 
be  reponed  against  the  decree  in 
absence,  or  interlocutor  allowing 
the  proof,  unless  he  shall  apply  to 
have  the  decree  or  interlocutor  re- 
called, as  hereinafter  directed,  by 
a  petition,  accompanied  with  de- 
fences prepared  in  terms  of  Chapter 
VII.,  §§  82  and  33,  and  shall  con- 
sign in  the  hands  of  the  clerk  of 
court  the  expenses  incurred,  as 
modified  on  taxation — (1st  and  2d 
Vict.,  c.  119,  2  18)— and  the  Sheriff 
shall  have  power  to  award  to  the 
pursuer  such  part  of  the  expenses 
consigned  as  he  may  judge  reason- 
able. 


Chap.  Yl.-^Protettaiion  by  the  defender  for  not  insisting. 


25.  Upon  the  day  of  compear- 
ance, or  any  subsequent  court-day 


during  the  currency  of  the  sum- 
mons, if  the  defender  produce  the 
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copy  thereof  given  to  him,  and  if 
the  pursuer  fail  to  appear  and  in- 
sist, the  defender  may  crave  pro- 
testation for  not  insisting,  which 
the  Sheriff  shall  admit,  and  modify 
the  protestation-money,  according 
to  circumstances,  so  as  to  indemnify 
the  defender  for  his  trouble  and 
expenses,  besides  the  dues  of  ex- 
tract. 

26.  No  protestation  shall  be  ex- 
tracted till  the  expiry  of  seven  free 
days  after  the  day  on  which  the 
same  was  granted,  excepting  in 
eases  where  arrestments  have  been 
used,  when  the  protestation  may 
be  extracted  and  given  out  on  the 
lapse  of  48  hours.  The  protesta- 
tion, when  extracted,  may  contain 
a  precept  of  poinding  and  arrest- 
ment for  recovery  of  the  protesta- 


tion-money, and  the  dues  <tf  ex- 
tract. 

27.  If  protestation  be  not  ex- 
tracted, the  pursuer  shall  be  al- 
lowed to  call  and  insist  in  bia 
action  without  a  new  citation,  npon 
paying  over  to  the  defender  or  his 
procurator,  or,  in  his  absence  after 
due  intimation  or  refaaal  to  accept, 
consigning  in  the  clerk's  hands;, 
for  the  defender's  use,  the  sum 
awarded  in  name  of  protestation- 
money,  except  the  expense  of  ex* 
tract. 

28.  In  case  the  protestation  be 
extracted,  the  instance  shaU  fall, 
and  the  defender  shall  not  be  ob- 
liged to  answer,  except  upon  a 
new  summons,  and  citation  on  the 
ordinary  induew. 


Chap.  VII. — Procedure  when  appearance  is  made  for  bothpartiet. 


29.  The  defender  or  his  procu- 
rator, if  prepared,  may  give  in  his 
defences  to  the  libel  at  the  calling 
of  the  cause ;  but  if  he  crave  to 
see  the  libel,  in  order  to  stato  his 
defences,  the  defences  shall  be 
lodged  on  or  before  the  seventh 
day  thereafter,  and  if  such  seventh 
day  be  a  court-day,  before  the 
hour  of  meeting  of  the  court;  with 
power  to  the  Sheriff  to  appoint  an 
earlier  or  a  later  day,  when,  from 
the  nature  of  the  case,  he  may  see 
cause  to  do  so. 

80.  A  procurator  appearing  for  a 
defender  must  produce,  along  with 
his  defences,  either  a  written  man- 
date from  the  defender,  or  the  copy 
of  citation  given  to  the  defender. 

81.  When  there  are  more  de- 
fenders than  one  appearing  by  dif- 
ferent procurators,  the  procurator 
for  the  pursuer  shall  make  out  a 
copy  or  copies  of  the  summons,  or 
an  excerpt  or  excerpts  thereof,  ap- 
plicable to  the  case  of  each  defender 
or  set  of  defenders  appearing  by 
one    procurator,  which     shall    be 


signed  and  certified  by  the  clerk 
of  court,  and  given  out  for  stating 
defences,  and  the  clerk  shall  re- 
tain the  original  summons;  and 
in  all  the  future  procedure  the 
process  shall  be  given  out  to  the 
procurators  for  the  defenders  re- 
spectively, according  to  their  order 
in  the  summons,  who  shall  each  be 
allowed  to  see  the  same  for  such 
time  as  the  Sheriff  shall  think 
proper. 

82.  Upon  the  day  appointed  the 
defender  shoU  give  in  all  his  de- 
fences, both  dilatory  and  peremp- 
tory. 

He  shall  in  the  firet  part  of  his 
defences  meet,  in  their  order,  the 
statements  of  fact  in  the  summons, 
by  admitting  or  denying  the  same, 
either  absolutely  or  with  qualifii- 
catious,  but  without  argument; 
and  with  such  explanations  in 
point  of  fact,  applicable  to  each 
averment,  as  are  necessary  to 
make  his  answers  intelligible; 
and  shall  also  set  forth  articulate- 
ly, without  argument,  the  facta  on 
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which  he  may  found  a  separate 
Aubstantive  plea  in  law ;  and  in 
the  second  part  of  his  defences  he 
shall  subjoin,  under  distinct  heads, 
a  summary  of  all  the  defences  or 
pleas  in  law  which  he  is  to  main- 
tjiin.  with  such  ar^ment  as  he  may 
think  fit. 

<J3.  Along  with  his  defences, 
the  defundur  must  i)roducc  the 
deeds  or  v.Titin«^s  on  which  he 
founds,  so  far  as  the  same  are  in 
his  custody  or  within  his  power, 
and  if  they  are  not  within  his 
custody  or  1*0 wer,  he  shall  state 
where  he  believes  them  to  be,  and 
crave  a  diligence  for  recovering 
them. 

34.  In  actions  of  removing,  and 
In  summary  applications  for  ejec- 
tion, the  defender  shall  come  pre- 
pared with  a  cautioner  for  violent 
profits,  at  giving  in  his  defences 
or  answers,  unless  he  instantly 
verify  a  defence  excluding  the 
action. 

86.  The  defences,  when  given 
in,  shall  be  seen,  and  replies 
lodged,  on  or  before  the  seventh 
day  thereafter ;  and  if  such  seventh 
day  be  a  court-day,  before  the 
sitting  of  the  court ;  with  power 
to  the  Sheriff  to  appoint  a  later  or 
an  earlier  day  if  he  see  cause. 
If,  however,  the  parties  are  ready 
to  close  the  record  upon  the  sum- 
mons and  defences  alone,  or  on 
these  papers,  along  with  a  minute 
by  the  pursuer,  written  on  the 
summons,  and  simply  admitting 
or  denying  the  statements  in  the 
defences,  it  shall  not  be  necessary 
t.o  lodge  replies,  and  it  shall  be 
competent  for  the  Sheriff  to  close 
the  record  accordingly  in  manner 
hcreinaUcr  directed. 

30.  In  the  first  part  ol  the  re- 
plies the  pursuer  shall  commence 
by  setting  forth  articulately,  and 
in  substantive  propositions,  with- 
out argument,  the  whole  facts  on 


which  he  founds,  which  faets  must 
be  comprehended  under  the  gene- 
ral statement  in  the  summons ; 
and  he  shall  then  meet,  in  their 
order,  articulately  and  without  ar- 
gument, the  statements  of  fact  in 
the  defences,  by  admitting  or  de- 
nying the  same,  either  absolutely 
or  with  qualifications,  and  with 
such  explanations  in  point  of  fact, 
applicable  to  each  averment,  as  are 
necessary  to  make  his  answers  in- 
telligible; and,  in  the  second  part 
of  the  replies,  he  shall  subjoin, 
under  distinct  hea<l8,  a  summary 
of  the  pleas  in  law  which  h»*  is  to 
maintain,  with  such  argument  us 
he  mav  tliink  fit. 

37.  When  the  replies  are  given 
in,  the  Sheriff  shall  proceotl  to  ad- 
vise the  pleadings  ;  and  it  shall  be 
in  his  jwwer,  if  ho  see  cause,  to 
allow  the  defences  to  be  amended, 
in  which  case  he  shall  particularly 
sjwcify,  in  his  interlocutor  or  note, 
the  points  on  which  amendments 
are  required,  and  such  amend- 
ments, whether  consisting  of  an- 
swers to  the  pursuer's  statements, 
or  to  his  pleas  in  law,  shall  be  strict- 
ly confined  to  the  points  so  spe- 
cified, and  shall  be  made  on.  or 
subjoined  to,  the  original  det'eiices, 
with  reference  to  their  proper 
hetuls,  and  in  the  same  form  an<l 
manner  in  all  respects  as  is  licreiTi- 
before  prescribed  for  preparing  de- 
fences. 

38.  If  dilatory  defences  have 
been  stated,  they  shall  be  imme- 
diately disposed  of  by  the  Sherifl', 
unless  he  thinks  that,  either  fnim 
their  being  connected  with  the 
merits,  or  on  any  other  ground, 
they  should  be  reserved  till  a  tuture 
stage  of  the  cause. 

31).  No  reclaiming  petition 
against  any  judgment  repelling 
the  dilatory  defences  shall  be  al- 
lowed ;  but  if  the  judgment  has 
been  pronounced  bv  the  Sherif- 
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substitute,  the  defender  may  ap- 
peal to  the  Sheriff. 

40.  If  the  Sheriff  sustain  the 
dilatory  defences,  or  any  of  them, 
he  shall  at  the  same  time  deter- 
mine the  matter  of  expenses ;  but 
if  he  repel  the  dilatory  defences, 
the  cause  shall  then  proceed  in  its 
due  course  of  preparation. 

41.  If  it  shall  appear  to  the 
Sheriff,  after  the  dilatory  defences 
(if  any  have  been  proponed)  are 
disposed  of,  that  the  grounds  of 
action  on  the  merits,  as  set  forth 
in  the  summons,  are  in  terms  not 
Bu£9ciently  positive  and  clear,  or 
that  the  conclusions  are  not  regu- 
larly or  clearly  deduced ;  he  may 
either  dismiss  the  action,  decern- 
ing for  expenses  if  he  shall  see 
cause,  and  reserving  to  the  pur- 
suer the  right  to  bring  a  new 
action,  if  otherwise  competent ;  or 
he  may  allow  an  amendment  of 
the  libel,  and  give  interim  decree 
against  the  pursuer  for  the  ex- 
penses incurred  by  the  incorrect 
form  of  the  summons ;  and  the 
amendments  as  approved  shall  be 
written  on  the  original  summons, 
and  authenticated  by  the  subscrip- 
tion of  the  clerk. 

42.  If  the  defences  or  replies  be 
not  prepared  in  the  manner  herein- 
before directed,  the  Sheriff  may 
order  the  same  to  be  withdrawn, 
and  correct  defences  or  replies,  as 
the  case  may  be,  to  be  given  in ; 
and  he  may  give  interim  decree 
against  the  paxty  in  fault  for  the 
expenses  thus  occasioned. 

48.  If  it  shall  appear  to  the 
Sheriff,  that  the  summons,  de- 
fences, and  replies,  set  forth  fully 
the  facts  respectively  founded  on, 
and  sufficiently  bring  out  the 
merits  of  the  cause,  he  shall  re- 
quire the  parties,  within  a  time  to 
be  specified,  to  state  whether  they 
are  willing  to  hold  their  said 
pleadings  as  containing  their  full 


and  final  statement  of  facts ;  and 
if  they  agree  so  to  do,  they  shall, 
within  the  said  time,  set  forth  their 
assent  to  that  effect  in  a  note  sub- 
joined to  their  respective  pleadings, 
or  written  on  the  interlocutor  sheet^ 
or  minutes  of  process,  and  sub- 
scribed by  them  or  their  respective 
procurators ;  and  the  Sheriff  shall 
then  close  the  record  by  writing 
the  words  "record  closed,"  and 
dating  and  subscribing  the  same. 

44.  If  the  parties  do  not,  within 
the  time  specified,  state  whether 
they  are  willing  to  hold  their  said 
pleadings  as  containing  their  full 
and  final  statement  of  facts,  the 
Sheriff  shall  be  entitled  to  close 
the  record  in  the  same  manner, 
and  to  the  same  effect,  as  if  the 
parties  had  expressly  agreed. 

46.  If  either  of  the  parties  shall 
state  that  he  does  not  agree  to  hold 
the  summons,  defences,  and  replies, 
as  sufiiciently  setting  forth  the 
facts  respectively  founded  on,  or  if 
it  shall  appear  to  the  Sheriff  that 
the  record  cannot  properly  be 
closed  without  alterations  on,  or 
additions  to,  those  pleadings,  he 
shall  ordain  the  parties,  or  their 
procurators,  to  attend  him  on  such 
day  as  he  shall  appoint,  for  the 
purpose  of  adjusting  the  record* 
intimating  at  the  same  time  by  a 
note,  or  in  such  manner  as  he  may 
think  proper,  the  points  to  which 
he  wi^es  their  attention  to  be 
directed.  At  this  meeting,  or  at 
any  adjournment  thereof  which  the 
Sheriff  may  think  reasonable,  the 
parties  or  their  procurators  may 
propose  any  alterations  on,  or  ad* 
ditions  to,  the  defences  or  replies : 
which  alterations  or  additions  shall 
be  written  by  them  on  the  original 
defences  or  replies,  in  such  mode 
and  form  as  the  Sheriff  shall  allow. 
And  if  the  Sheriff  shall  then  be  td 
opinion  that  the  record  may  be 
closed,  and  the  parties,  or  their 
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procuiaton,  are  willing  to  close  it, 
they  shall  set  forth  their  assent  to 
that  effect  in  a  note  subjoined  to 
their  respective  pleadings,  or  writ- 
ten on  the  interlocutor  sheet,  or 
minutes  of  process,  and  subscribed 
by  them  or  their  respective  pro- 
curators: and  the  Sheriff  shall 
then  close  the  record  by  writing 
the  words  *'  record  closed,**  and 
dating  and  subscribing  the  same. 

All  alterations  or  additions  made 
on  the  margin  of  the  record  at  any 
period  before  it  is  closed,  shall  be 
authenticated  by  the  initials  of  the 
Sheriff. 

46.  If  the  parties  fail  to  attend 
the  meeting  so  appointed,  or  if 
any  party  be  absent,  and  the  party 
present  shall  consent  to  close  the 
record,  it  shall  be  competent  for 
the  Sheriff  to  do  so,  in  the  same 
manner,  and  to  the  same  effect, 
as  if  both  parties  had  expressly 
agreed ;  or  otherwise  to  appoint  a 
new  meeting  for  adjusting  and 
closing  the  record,  with  certifica- 
tion. 

47.  If  at  the  meeting  it  shall 
appear  to  the  Sheriff  that,  from 
the  intricacy  of  the  case,  or  any 
other  cause,  the  record  cannot  pro- 
perly be  closed,  or  if  both  parties 
shall  decline  to  close,  the  Sheriff 
shall  order  a  condescendence  (from 
either  of  the  parties)  and  answers, 
within  such  time  as  he  may  think 
proper. 

48.  If  one  party  shall  be  vrilling 
to  close,  while  the  other  declines 
to  do  so,  the  Sheriff  shall  have 
power  to  close  the  record  if  he 
deems  it  expedient;  but  in  the 
event  of  his  allowing  a  condescend- 
ence in  consequence  of  such  de- 
clinature, when  he  would  other- 
wise think  it  unnecessary,  he  shall 
find  the  party  so  declining  liable 
in  such  part  of  the  previous  ex- 
penses as  he  may  think  reasonable, 
for  which  he  shall  grant  interim 


decree ;  and  he  shall  then  order  a 
condescendence  and  answers ;  and 
it  shall  not  be  competent  for  the 
clerk  to  receive  the  paper  of  the 
party  who  so  declined  to  close  un- 
til certified  that  the  said  expense-s 
have  been  paid. 

49.  In  the  condescendence,  the 
party  shall,  without  argument,  in 
substantive  propositions,  and  under 
distinct  heads  or  articles,  set  forth 
the  whole  facts  and  circumstances 
pertinent  to  his  case,  which  ho 
avers  and  offers  to  prove,  and  sliall 
state,  at  the  end  of  each  article, 
the  specific  mode  of  proof. 

60.  In  the  answers,  the  respon- 
dent shall,  articulately  and  with- 
out argument,  admit  or  deny, 
either  absolutely  or  with  qualifica- 
tions, each  separate  averment  in 
the  condescendence,  setting  forth 
in  his  admission  or  denial  such 
explanations  in  point  of  fact  as 
are  necessary  to  make  his  ans>\'i'r 
intelligible.  If  the  respondeat, 
besides  his  answers  to  the  aver- 
ments in  the  condescendence,  ha.s 
to  aver  any  facts  or  circumstancos 
pertinent  to  the  case  on  which  he 
founds  a  separate  substantive  pica, 
he  shall  set  them  forth  without 
argument,  in  substantive  pro]HKsi- 
tions,  and  under  distinct  heads  or 
articles,  and  shall  state  at  the  (ind 
of  each  article  the  specific  mode  of 
proof. 

61.  The  parties  shall  subjoin  to 
their  condescendence  or  anawws* 
a  note  of  the  whole  pleas  in  law 
on  which  they  respectivoly  found. 
They  shall  also  produce  the  re  wiUi  all 
writings  in  their  custody,  or  within 
their  power,  not  already  produeed, 
on  which  they  mean  to  found ;  but 
when  books  of  business  are  founded 
on,  excerpts  therefrom  may  be  pro- 
duced in  the  first  instance,  the 
books  themselves  being  produced 
in  the  course  of  the  proof  if  re- 
quired.   If  the  writings  are  not  in 
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their  custody  or  power,  they  shall 
take  a  diligence  for  their  recovery, 
or  report  any  diligence  previously 
granted. 

62.  If  the  answers  contain  a 
separate  statement  of  facts,  the 
condescender  shall  be  entitled  to 
subjoin  to  his  condescendence  arti- 
culate answers  thereto,  with  any 
plea  or  pleas  in  law  which  may 
thence  arise;  but  otherwise  he 
shall  not  be  entitled  to  make  any 
alteration  on  his  condescendence 
until  the  parties  meet  before  the 
Sheriff,  as  hereinafter  provided. 

68.  If  the  Sheriff  think  that 
any  of  the  parties  has  either  stated 
in  the  condescendences  or  an- 
swers allegations  which  ought  to 
have  been  brought  forward  in  the 
previous  pleadings,  or  has  impro- 
perly withheld  writings,  or  other 
documents,  which  ought  to  have 
been  previously  produced,  he  may 
find  the  party  in  fault  liable  in  the 
whole  or  such  part  of  the  ex- 
^tenses  previously  incurred  by  the 
other  party  as  may  appear  proper, 
and  give  interim  decree  therefor. 

64.  As  soon  as  the  condescend- 
ence and  answers,  prepared  in  the 
manner  before  directed,  are  lodged, 
the  Sheriff  shall  order  the  parties, 
or  their  procurators,  to  attend  him 
on  such  day  as  he  shall  appoint, 
for  the  purpose  of  adjusting  and 
closing  the  record;  intimating,  if 
necessary,  at  the  same  time  by  a 
note,  or  in  such  manner  as  he  may 
think  proper,  the  points  to  which 
he  wishes  their  attention  to  be  di- 
rected. At  this  meeting  the  parties 
or  their  procurators  may  propose 
any  alterations  on,  or  additions  to, 
the  condescendence  and  answers; 
which  alterations  or  additions  shall 
be  written  by  them  on  the  original 
condescendence  and  answers,  in 
such  mode  and  form  as  the  Sheriff 
shall  allow ;  after  which,  or  if  the 
parties  or  any  of  them  be  absent, 


it  shall  be  competent  for  the  Shc< 
riff  to  close  the  record,  whether 
the  parties  are  willing  or  not,  by 
writing  the  words  "  record  closed." 
and  dating  and  subscribing  the 
same ;  and  all  alterations  or  addi- 
tions made  on  the  margin  of  the 
record  before  closing  shall  be 
authenticated  as  hereinbefore  di- 
rected. 

66.  If  in  the  summons,  defenct^, 
and  replies,  or  in  the  condescen- 
dence and  answers,  a  statement  of 
fact  within  the  opiK>8ite  party** 
knowledge  be  averred  by  one  party 
and  not  denied  by  the  other,  tht^ 
latter  shall  be  held  as  confessed. 

66.  When  the  record  has  been 
closed  in  any  of  the  modes  above 
mentioned,  no  new  averments  of 
fact,  amendment  of  the  libel,  or 
new  ground  of  defence,  or  produc- 
tions within  the  power  of  the  party, 
shall  be  allowed  or  received,  under 
the  exception  of  rcM  noviter  veniens 
ad  notitiam,  or  of  facts  emerging 
since  the  record  was  closed. 

67.  When  the  Sheriff  shall  see 
cause,  he  may  order  written  plead- 
ings on  the  relevancy  of  the  aIl€^- 
gations  in  the  record. 

68.  It  shall  be  competent  to 
either  party,  before  final  judgment 
in  a  cause,  to  apply  either  by  mo- 
tion in  court,  or  by  a  short  uoW 
without  argument,  for  leave  t<» 
lodge  a  statement  of  any  matter  of 
fact  or  document  noviter  venifm*  ad 
notitiam^  or  emerging  since  the 
record  was  closed.  The  Sheriff 
shall  thereupon  appoint  the  said 
party,  within  a  time  to  be  specified, 
to  give  in  a  condescendence,  stating, 
in  the  first  place,  the  facts  whi<Si 
he  alleges  to  have  newly  come  to 
his  knowledge  or  to  have  emerged 
since  the  record  was  closed ;  and, 
secondly  andf^orohm,  setting  forth 
the  circumstances  under  which  they 
hfi^ye  only  recently  come  to  hi« 
knowledge  or  emerged ;  and  shall. 
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if  he  see  cause,  appoint  the  other 
party,  within  a  specified  time,  to 
answer  the  latter  part  of  the  said 
condescendence:  And  upon  the  said 
answers  being  given  in,  the  Sheriff 
shall,  either  upon  proof  or  other- 
wise, determine  whether  or  not  the 
said  matter,  as  res  noviter  veniens 
ad  notitiam,  or  as  having  emerged 
since  the  record  was  closed,  ought 
to  be  added  to  the  record,  and  shall 
pronounce  an  interlocutor  accord- 
ingly, at  the  same  time  determin- 
ing, or  specially  reserving,  the 
point  of  expenses.  And  in  case  he 
shall  be  of  opinion  that  the  said 
facts  ought  to  be  adde<l  to  the  re- 
cord, he  shall  ajipoint  the  opposite 
party  to  answer  the  first  part  of 
the  said  condescendence ;  and  the 
Sheriff  shall  ther«ifter  of  new 
close  the  record  upon  these  addi- 
tional papers. 

6«,  The  Sheriff  shall,  by  A  spe- 
cial onler,  fix  the  time  within 
which  each  paper  shall  bo  lo<lged, 
except  in  so  far  as  hereinbefore  or 
after  provided ;  and  the  clerk  shall 
not  receive  them  after  the  time  so 
fixed  except  by  consent  of  the  op- 
posite agent,  written  thereon  and 
subscribed  by  him.  Nor  shall  the 
time  for  so  lodging  i^ajwrs  be  in 
any  case  piorogate<l  except  by  the 
Sheriff,  on  cause  shewn,  and  on 
payment  of  an  amand,  or  of  the 
whole  or  part  of  the  expenses  pre- 
viously incurred,  if  the  Sheriff 
shall  think  proper.  If  the  party 
shall  fail  to  lodge  any  paper  ordered 
within  the  time  originally  fixed,  or 
afterwards  prorogated,  the  Sheriff 
may  close  the  reconl,  and  either 
give  judgment,  allow  a  proof,  or 
otherwise  dispose  of  the  cause  as 
he  shall  think  fit. 

60.  When  it  shall  appear  to  the 


Sheriff  that  all  the  facts  requisite 
to  the  decision  of  the  cause  are  as- 
certained so  as  to  render  any  proof 
unnecessary,  he  may  proceed  to  de- 
cide the  cause  without  farther  argu- 
ment, or  he  may  order  memorial !i, 
or  minutes  of  debate,  if  he  see 
cause. 

61.  It  shall  be  competent  to  the 
pursuer,  before  any  interlocutor  of 
absolvitor  is  pronounced,  to  enter 
on  the  record  an  abandonment  of 
the  cause,  on  paying  full  expcnscH 
to  the  defender,  and  to  bring  a  new 
action,  if  otherwise  competent. 

62.  In  pronouncing  judgment  on 
the  merits,  the  Sheriff  shall  also  de- 
termine the  matter  of  expenses,  iu 
so  far  as  not  already  settletl. 

I  68.  All  pleadings  shall  be  sub- 
scribed by  the  party  himself  (he 
being  answerable  as  to  their  being 
in  regular  form,  and  containing 
nothing  improper  or  disrespectful 
to  the  court),  or  by  a  procurator  of 
court,  or  other  person  legally  au- 
thorized to  act ;  and  shall  state  the 
name  and  designation  of  the  person 
by  whom  they  are  drawn,  otherwise 
thoy  shall  not  be  received. 

64.  No  petition,  memorial,  mi- 
nut^^,  note,  protest,  or  written 
pleiwling,  other  than  those  which 
are  expressly  allowed  by  the  pre- 
sent regulations,  shall,  without  pre- 
vious permission  l)y  the  Sherift*,  be 
receive<l  by  the  clerk. 

65.  It  shall  be  the  duty  of  the 
Sheriff  to  enforce,  in  the  strictest 
manner,  the  present  regulations, 
by  onlering  peremptorily 'all  such 
pleadings  as  are  not  in  terms  there- 
of to  be  withdrawn,  and  also,  if 
necessary,  by  imposing  amands,  or 
awarding  to  the  opposite  party  ex- 
penses, to  such  an  extent  as  may 
seem  expedient  and  proper. 


Chap.  VIII. — Appointments  on  parties  to  confess  or  deny^  and  judicial 

examination  of  parties. 

66.  When  the  record  shall  have   |    been  closed,  or  at  such  earlier  stage 
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of  the  cause  as  to  the  Sheriff  shall 
seem  proper,  he  may  order  both 
parties,  or  either  of  them,  between 
and  a  certain  day,  by  a  writing 
nnder  their  hands,  to  confess  or 
deny  facts  specified  by  the  Sheriff, 
or  to  attend  })er8onally  for  examin- 
ation, and  answer  such  interroga- 
tories as  the  Sheriff  or  commis- 
sioner shall  think  proper ;  and  if 
the  party  fail  to  comply  with  such 
order  ¥rithin  the  time  assigned,  he 
shall  be  held  as  confessed  to  'Such 


extent  as  the  Sheriff  may  think 
just,  and  decree  may  thereupon  be 
pronounced,  reserving  to  the  Sheriff 
to  repone  him  upon  cause  shown, 
and  on  payment  of  such  amand  or 
expenses  as  the  Sheriff  may  think 
proper. 

67.  All  such  examinations  shall 
take  place  in  presence  of  the  She- 
riff; but  when  he  cannot  attend,  or 
in  cases  of  special  emergency,  he 
may  appoint  a  oommisaioner. 


Chap.  IX. — Proof  cand  circumduction. 


68.  If  the  facts  are  not  suffi- 
ciently ascertained,  the  Sheriff  shall 
allow  a  proof  of  such  facts  averred 
in  the  record  as  he  may  deem 
necessary ;  and  it  shall  be  tiie  duty 
of  the  Sheriff  or  his  substitute  to 
take  the  proof;  but  when  this  can- 
not be  done  without  interfering 
with  more  important  duties,  which 
cannot  be  delegated,  a  remit  may 
be  made  to  a  commissioner. 

69.  When  the  Sheriff  considers 
it  necessary  to  grant  act  and  com- 
mission, the  clerk  shall  only  ex- 
tract so  much  of  the  process  as 
relates  to  the  points  on  which  the 
proof  is  to  be  taken ;  but  it  shall 
not  be  necessary  to  take  out  such 
extract  if  the  proof  is  to  be  taken 
within  the  county.  The  commis- 
sioner, if  the  proof  is  to  be  taken 
within  Scotland,  shall  either  be  the 
clerk  of  court,  his  acting  depute, 
a  practitioner  before  any  court  of 
law  of  at  least  three  years*  stand- 
ing, a  justice  of  the  peace,  or 
other  magistrate. 

70.  If  the  mean  of  proof  be  by 
writings  alleged  to  be  in  the  other 
party's  hands,  a  day  shall  be  as- 
signed to  that  party  for  producing 
them,  or  to  depone  thereanent,  as 
in  an  exhibition ;  or  a  diligence 
may  be  granted  against  him  as  a 
haver ;  and  in  case  he  shall  fail  to 
exhibit  or  depone  on  the  day  ap- 


pointed, he  shall  be  held  as  con- 
fessed upon  the  point  offered  to  be 
proved  by  such  writings. 

71.  When  the  mean  of  proof  is 
by  writings  not  in  the  party's 
hands,  or  by  witnesses,  a  day  shall 
be  assigned  for  recovery  of  such 
writs,  or  for  proving  by  witnesses, 
and  diligence  shall  be  granted  to 
that  effect,  -to  be  reported  against 
the  day  assigned.  (Vide  infra,  \ 
126,  as  to  eaaes  where  the  claim  ex- 
ceeds £40.) 

72.  Witnessesandhavers  residing 
in  another  sheriffdom  must  be  cited 
in  the  terms  and  under  the  provi- 
sions of  Ist  and  2d  Vict.,  ell 9,  {  24. 

78.  The  evidence  of  any  witness 
about  to  leave  Scotland,  or  whose 
testimony  is  in  danger  of  being  lost 
on  account  of  extreme  old  age  or 
dangerous  sickness,  may,  upon  ap- 
plication in  a  depending  process, 
be  taken  to  lie  m  reUntie.  The 
party,  if  required  by  the  Sheriff*, 
must  instruct  the  fact  alleged  as 
the  cause  of  the  application.  In 
case  of  old  age,  a  certificate  to  that 
purpose  must  in  general  be  exhi- 
bited ;  and  in  case  of  sickness,  the 
certificate  of  a  physician  or  surgeon, 
or  of  the  minister  of  the  parish, 
must  always  be  produced.  If  such 
proof  is  applied  for  before  the  re- 
cord is  closed,  the  party  shall  spe- 
cify in  the  application  the  fact  or 
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Uct8  on  which  the  witnesses  are  to 
b«  examined. 

74.  It  shall  be  in  the  power  of 
the  Sheriff  or  commissioner  taking 
the  proof  to  order  to  witnesses  such 
expenses  as  shall  seem  just,  to  be 
jiaid  by  the  party  adducing  them 
or  his  procurator.  The  dues  of  oaths 
must  be  paid  by  the  party  requiring 
them. 

76.  If  havers  or  witnesses  within 
the  county,  who  have  been  cited  on 
inducicR  of  not  less  than  forty-eight 
hours^  do  not  appear  upon  the  day 
to  which  they  are  cited,  and  if 
no  satisfactory  reason  be  assigned 
for  their  non-attendance,  second 
diligence  shall  be  granted  at  the 
party's  instance  for  apprehending 
and  imprisoning  them,  until  they 
find  caution,  under  suclx  penalty  as 
may  be  fixed  by  the  Sheriff,  to  ap- 
pear at  the  subsequent  diets  of 
proof  when  required;  and  which 
diligence  shall  always  be  reported 
on  the  day  assigned  for  that  pur- 
pose, either  along  with  the  wit- 
nesses, or  with  an  execution  by  an 
officer,  bearing  that  they  have  been 
searched  for,  and  could  not  be 
found.  The  Sheriff,  when  taking 
a  proof  himself,  or  on  report  of  the 
commissioner,  shall  decide  whether 
witnesses  not  appearing  on  the  day 
to  which  they  were  first  cited 
should  be  entitled  to  expenses,  or 
should  be  liable  in  the  expense  of 
second  diligence,  and  execution 
thereof,  or  fined  for  their  contu- 
macy. (See  on  this  subject,  Ist  and 
2d  Vict.,  c.  119,  J  24.) 

76.  Before  proceeding  in  any 
proof,  the  diet  for  which  has  been 
fixed  in  absence  of  either  party  or 
his  procurator,  it  must,  if  required, 
be  shown  to  the  Sheriff  or  commis- 
sioner taking  the  proof  that  notice 
of  the  appointment  to  prove  has 
been  made  to  that  party  or  his  pro- 
curator in  terms  of  the  interlocu- 
tor allowing  the  proof;  and  the 


Sheriff  or  commissioner,  in  taking 
a  proof  or  declaration,  or  an  oath 
of  party  on  reference,  may.  not- 
withstanding the  absence  of  one 
of  the  parties  or  his  procurator, 
proceed  with  the  proof. 

77.  Such  incidental  debates  as 
arise  during  the  examination  of  a 
party,  pr  in  the  course  of  a  proof, 
shall  be  considered  as  closed  by  a 
short  written  statement  of  the 
grounds  of  objection,  with  answers 
thereto,  unless  otherwise  appointed 
by  the  Sheriff;  and  these  objections 
and  answers,  as  also  any  further 
debate  thus  allowed,  shall  be  taken 
down  on  separate  papers  referred 
to,  and  not  engrossed,  in  the  proof, 
unless  otherwise  ordered  by  the 
Sheriff  or  commissioner.  No  r^ 
claiming  petition  shall  be  compe- 
tent against  any  judgment  pro- 
nounced in  the  course  of  taking  a 
proof:  but  all  such  judgments  sliall 
be  subject  to  review  by  appeal  to 
the  Sheriff-substitute  or  Sheriff, 
without  prejudice  to  the  right  of 
further  appeal  from  the  judgment 
of  the  Sheriff-substitute  to  the 
Sheriff,  as  in  other  cases.  When 
the  Sheriff  or  commissioner  repels 
an  objection  to  a  witness  or  to  an 
interrogatory,  it  shall  be  his  duty 
to  proceed  with  the  examination, 
and  in  all  other  cases  it  shall  be 
competent  to  him  to  do  so;  and 
he  shall  have  power  in  any  case 
to  order  the  proof,  subject  to  such 
objection,  to  be  sealed  up  if  he 
shall  see  cause.  All  questions  aris- 
ing in  the  course  of  a  proof  may  be 
disposed  of  in  time  of  vacation. 

78.  When  a  witness  is  brought 
forward  by  one  party,  he  shall  be 
subject,  at  the  same  diet,  to  exa- 
mination in  chief  by  the  adverse 
party,  and  to  cross  examination  by 
both  parties,  the  adverse  party 
paying  his  proportion  of  the  ex- 
pense of  such  examination. 

79.  When  the  proof  is  by  oath 
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of  party,  a  day  shall  be  assigned 
for  his  appearing  and  deponing. 
Such  oath  shall  be  taken  by  the 
Sheriff,  but  if  he  cannot  attend,  or 
ill  any  case  of  special  emergency,  he 
may  appoint  a  commissioner.  If  the 
party  fail  to  appear  uf>on  the  day 
osbigned,  and  if  no  satisfactory  rea- 
son be  given  for  his  absence,  and 
tlie  Sheriff  do  not  see  cause  to  pro- 
rogate the  diet,  the  term  shall  be 
circumduced  against  him,  and  he 
shall  be  held  as  confessed,  and 
either  decerned  against  or  avizan- 
dum made  with  the  cause,  as  the 
nature  of  the  case  may  require. 

80.  When  any  fact  has  been  re- 
ferred to  oath  of  party,  if,  before 
emitting  the  oath,  another  mean 
of  proof  be  demanded,  it  shall  not 
be  allowed,  except  upon  the  person 
who  made  the  reference  previously 
paying  the  expense  which  the  other 
party  has  been  put  to  by  this  change 
of  procedure,  as  the  same  shall  be 
modified  by  the  Sheriff. 

81.  Upon  the  day  assigned  for 
reporting  the  diligence  or  commis- 
sion, the  party  who  obtained  it 
shall  report  the  same.  If  he  do 
not,  the  other  party  may  crave  cir- 
cumduction ;  and  the  term  shall  be 
circumduced  unless  sufiScient  cause 
for  not  reporting  be  shown  ti>  the 
Sheriff,  who  may  prorogate  the 
term  upon  payment  of  part  of  the 
expenses,  or  without  any  such  con- 
dition, as  he  may  think  proper. 
Wlien  a  cause  is  at  proof  on  com- 
mission, it  shall  not  be  put  to  the 
roll  until  the  term  for  proving  is 
expired,  unless,  from  circumstances 
occurring  in  the  course  of  the 
proof,  it  becomes  necessary  to  en- 
roll the  cause  to  have  the  Sheriff's 
directions  thereanent. 

82.  No  party  shall  be  reponed 
against  a  circumduction,  or  against 
a  holding  as  confessed,  except  upon 
cause  shown  to  excuse  his  fonncr 


failure,  and  upon  payment  of  sucl 
sum  as  the  Sheriff  shall  modify  f»r 
indemnifying  the  other  party. 

88.  When  a  proof  is  reported 
and  an  interlocutor  pronounced 
thereon,  no  further  proof  shall  be 
allowed,  except  upon  very  weight} 
reasons  shown,  and  upon  payment 
to  the  other  party  of  such  a  sum 
for  expenses  as  the  Sheriff  shall 
determine.  When  such  farther 
proof  is  applied  for,  the  facts,  and 
the  witnesses  by  whom  they  are 
to  be  proved,  must  be  particularly 
condescended  on  in  the  petition 
craving  the  additional  proof. 

84.  In  all  cases  where  the  oath 
of  party  is  required,  the  party  by 
whom  the  reference  or  deference 
is  made  must  either  subscribe, 
along  with  his  procurator,  the  paper 
in  which  the  requisition  is  maide. 
or  sign  a  separate  writing  to  that 
effect,  to  be  produced  along  with 
the  paper,  or  judicially  adhere  to 
the  reference  or  deference  in  pre- 
sence of  the  Sheriff,  or  of  the  com- 
missioner. 

85.  When  proof,  either  by  oath 
of  party  or  by  witnesses,  is  con- 
cluded and  reported,  the  Sheriff 
shall  proceed  to  advise  the  cause, 
unless  he  shall  deem  it  necessary^ 
either  from  the  intricacy  of  tlie 
proof  or  the  importance  of  the 
cause,  to  appoint  memorials  or 
minutes  of  debate  upon  the  proof, 
or  upon  the  whole  cause. 

86.  These  memorials  or  minutes 
shall  not  contain  any  quotation 
from  the  proof,  or  any  of  the  writ- 
ings in  ))rocess,  except  when  abso- 
lutely necessary;  but  reference  may 
bo  made  to  the  parole  proof  by 
the  page,  and  by  the  letters  of  the 
alphabft  (which,  for  that  purpose, 
sliall  be  put  on  the  margin  of  the 
proof),  and  to  the  written  evidence 
by  the  pages. 
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Chap.  X. — Of  8taiement9  of  Accounts,  and  Reports  on  Remits. 


87.  It  shall  be  competent  to  the 
Sheriflf,  when  he  sees  cause,  to 
order  either  or  both  parties  to  give 
in  full  and  complete  statements  of 
accounts,  and  thereu|X)n  to  order 
objections  and  answers,  and  after- 
wards he  may  allow  the  parties  to 
revise  those  papers  by  making  al- 
tenitions  or  additions  on  them  in 
such  mode  or  form  as  he  shall 
direct;  which  alterations  or  addi- 
tions shall  be  such  only  as  are 
rendered  necessary  by  new  state- 
ments or  arguments  in  the  paper  of 
the  opposite  party. 

88.  When  the  Sheriflf  sees  cause, 
he  mav,  either  before  or  after  •the 
record  is  closed,  appoint  visitations 
and  inspections,  or  remit  to  ac- 
countants, auditors,  inspectors,  or 
other  persons  of  skill,  to  report, 
and  to  prepare   and   lodge  plans. 

Chap.  XL — Improhation 

91.  Improbation  against  execu- 
tions of  process,  or  against  any 
writs  founded  on  by  either  party, 
shall  not  be  received  unless  pro- 
poned by  the  party  who  makes  the 
challenge,  or  by  his  procurator  spe- 
cially authorised  for  that  purpose 
by  a  written  mandate,  and  ujwn 
consignation  of  a  sum  not  exceed- 
ing five  pounds,   nor  under    ten 


where  necessary ;  and  the  reporters 
may  afterwards  be  required  to 
verify  their  reports  upon  oath. 

89.  The  Sheriff  may  allow  ob- 
jections to,  or  observations  on,  the 
rejwrt  and  answers,  and  thereafter 
may  allow  these  papers  to  be  re- 
vised, under  the  provisions  con- 
tained in  section  87. 

90.  The  exjiense  of  these  remits 
and  reports  shall,  in  the  first  in- 
stance, be  paid  by  the  parties'  pro- 
curators jointly,  unless  the  Sheriff 
shall  in  particular  cases  see  reascm 
to  order  otherwise.  But  the  ex- 
pense of  accountants'  reports  shall 
not  be  chargeable  against  the 
agent  unless  so  arranged.  The 
fees  of  auditing  slifdl  in  the  first 
instance  be  paid  by  the  party  whose 
account  is  taxed. 

of  Writs  and  Ezecutions. 

shillings,  as  the  Sheriff  shall  mo- 
dify, to  be  forfeited  to  the  other 
party  in  case  the  proponer  shall 
afterwards  pass  from  or  fail  in  his 
improbation,  besides  being  liable 
in  the  expenses  and  damages  which 
shall  be  awarded  against  him  at 
the  conclusion  of  the  cause,  and 
other  legal  consequences  of  failing 
in  the  improbation. 


Chap.  XII. — Oath  of  Calumny. 


92.  If  at  any  time  the  oath  of 
calumny  be  insisted  for  when  the 
party  from  whom  it  is  demanded 
is  not  present,  it  shall  not  be  al- 
lowed unless  upon  consignation  of 
a  sum  not  exceeding  forty  shillings, 
nor  under  five  shillings,  to  be  fixed 
by  the  Sheriff,  and,  if  he  see  cause, 


to  be  forfeited  to  the  other  party  in 
case  the  oath  is  afterwards  passed 
from,  or  is  negative,  besides  pay- 
ment of  what  shall  be  awardecl  by 
the  Sheriff  as  travelling  cliarges, 
and  other  expenses,  occasioned  by 
the  oath  of  calumny  being  insisted 
on. 


98.  Every  reclaiming  i)etition 
must  recite  verbatim  the  interlo- 
cut^>r  reclaimed  against,  and  bear 
up)n  the  margin  the  true  date  of 


Chap.  XIII. — Reclaiming  Petitions. 


that  interlocutor,  and  must  be 
drawn  in  the  terms  specified  in 
Chap.  TX.,  sect.  86. 
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94.  In  all  cases,  the  interlocu- 
tor pronounced  on  advising  a  re- 
claiming petition,  whether  agree- 
ing with  or  varying  from  the  in- 
terlocutor reclaimed  against,  shall 
bo  final,  without  prejudice  to  either 
party  craving  the  judgment  of  the 
Sheriff  by  appeal. 

95.  Reclaiming  petitions,  in 
ordinar]^  actions,  shall  be  lodged 
with  the  clerk,  and  marked  on  the 
back  by  him  on  or  before  the  four- 
teenth day  after  the  date  of  the  in- 
terlocutor, excepting  in  actions  of 
removing  and  aliment,  in  which 
actions,  reclaiming  petitions  must 
be  lodged  on  or  before  the  seventh 
day  after  the  date  of  the  inter< 
locutor.  The  clerk  is  enjoined 
not  to  receive  any  petition  after 
the  expiry  of  those  days  respec- 
tively. Answers  to  reclaiming 
petitions,    if    ordered,    must    be 


lodged  within  the  same  number  of 
days  as  the  petitions  respectively, 
unless  otherwise  ordered  by  the 
Sheriff. 

96.  When  any  party  desirous  of 
reclaiming  against  an  interlocutor, 
is  prevented  by  another  party  hav- 
ing borrowed  the  process,  it  shall 
be  competent  for  him,  within  the 
reclaiming  days,  to  present  a  pro 
forma  petition,  praying  for  leave  to 
lodge  an  additional  petition ;  and 
upon  a  certificate  thereon,  sub- 
scribed by  the  Clerk,  that  the 
petitioner  has  been  thus  prevented, 
the  Sheriff  may,  if  he  see  cause, 
allow  such  additional  petition  to 
be  Ibdged  within  such  period  as  he 
may  think  proper. 

97.  No  new  production  shall  be 
received,  either  with  a  reclaiming 
petition  or  the  answers. 


Chap.  XIV. — Appeal  to  the  Sheriff. 


98.  Parties  thinking  themselves 
aggrieved  by  any  judgment  of  the 
Sheriff-substitute,  whether  inter- 
locutory or  final,  except  in  the 
cases  otherwise  provided,  may,  on 
or  before  the  seventh  day  after  the 
date  of  the  interlocutor,  apply  for 
the  opinion  of  the  Sheriff  by  ap- 
peal. But  when  the  decree  may 
be  extracted  in  a  shorter  time,  the 
appeal  must  be  made  within  the 
days  of  extract  The  appeal  must 
be  made  by  a  motion  in  Court,  or 
by  a  minute  without  argument, 
referring,  by  date,  to  the  interlo- 
cutor appealed  from,  and  craving 
the  opinion  of  the  Sheriff  on  the 
whole  or  any  part  of  such  inter- 


locutor. It  shall  be  competent 
to  the  Sheriff-substitute  to  refuse 
to  allow  the  appeal  against  any 
interlocutor  which,  in  his  opinion, 
ought  to  be  carried  into  immediate 
effect. 

99.  It  shall  be  competent  for  Hie 
Sheriff,  when  the  case  is  before 
him  on  appeal  on  any  point,  to 
open  up  the  record  ex  propria  mote, 
if  it  shall  appear  to  him  not  to  have 
been  properly  made  up. 

100.  No  reclaiming  petition 
against  the  judgment  of  the  Sheriff 
pronounced  on  appeal  shall  be  com- 
petent, whether  such  judgment 
afifirm  or  alter  the  judgment  of  the 
Sheriff-substitute. 


Chap.  'KN.— Of  Actions  of  Wakening. 


101.  When  a  process  is  allowed 
to  lie  over  for.  year  and  day,  the 
party  desirous  to  awaken  and  insist 
in  it  must  raise  a  summons  of 


wakening  in  the  usual  form,  unless 
both  parties  or  their  procurators 
agree,  by  a  written  consent,  to  the 
cause  being  wakened. 
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Chap.  XVI. — MultiplepoindinffB. 


102.  When  a  multiplepoinding 
is  raised  in  the  name  of  the  holder 
of  a  fund  by  one  of  the  claimants, 
it  shall  be  served  on  the  nominal 
pursuer  as  well  as  upon  the  other 
claimants,  and  an  execution  of 
such  service  shall  be  returned  along 
with  the  executions  of  citation. 

108.  When  the  person  possessed 
of  the  fund  in  medio  is  the  real 
pursuer,  he  shall  state  in  his  sum- 
mons, or  in  a  precise  and  articulate 
condescendence  to  be  lodged  at  the 
calling,  the  amount,  and  particulars 
thereof,  and  also  any  claim  or  lien 
which  he  may  think  he  has  there- 
on ;  and  when  he  is  only  the  nomi- 
nal pursuer,  he  shall,  either  at  the 
first  calling  of  the  cause  or  on  or 
before  the  seventh  day  thereafter, 
and  if  such  seventh  day  be  a  court- 
day,  before  the  meeting  of  the 
court,  give  in  such  a  condescend- 
ence, or  lodge  objections  as  his 
defences  against  the  summons 
served  as  a  claim  upon  him ;  other- 
wise he  shall  be  held  as  confessed, 
or  a  condescendence  of  the  fund  in 
medio  may  be  ordered  from  any  of 
the  claimants. 

104.  The  claimants  in  a  multi- 
plepoinding shall  state  their  re- 
spective claims  in  the  form  of  con- 
descendences, with  the  conclusions 
to  be  drawn  from  the  facts  so  stated 


.  Chap.  XVII. 

106.  The  sum  of  expenses  to  be 
given  in  any  decree,  whether  in 
absence  or  m  foroj  shall  always  be 
taxed  before  extract. 

106.  In  all  cases  where  a  decree 
is  given  for  expenses,  the  Sheriff, 
if  he  see  tause,  may,  upon  the  ap- 
plication of  the  procurator  who  con- 
ducted the  suit,  allow  the  decree 
for  expenses  to  go  out  and  be  ex- 
tracted in  the  name  of  such  procu- 
rator. 

107.  Although  a  party  has  been 


in  the  shape  of  notes  of  pleas,  pro- 
ducing therewith  their  grounds  of 
debt  and  other  writings  for  in- 
structing their  claims ;  and  it  shall 
be  competent  to  the  Sheriff,  if  he 
see  cause,  to  appoint  the  creditors 
to  meet  and  choose  a  common 
agent,  who  shall  prepare  and  lodge 
a  state  of  the  claims  and  prefer- 
ences, putting  his  objections  a^ 
therein  stated  to  each  or  any  of 
the  claims  in  the  form  of  answers 
to  a  condescendence,  with  a  not« 
of  pleas :  and,  qwxid  ultra,  the  duty 
and  nature  of  his  office  shall  be 
similar  to  that  of  a  common  agent 
in  a  process  of  ranking  and  divi- 
sion in  the  Court  of  Session ;  and 
if  no  common  agont  shall  be  ap- 
pointed, the  parties  shall  be  re- 
quired to  revise  their  condescend- 
ences, each  being  allowed  to  state, 
in  a  note  annexed  to  his  con- 
descendence, his  objections  to  any 
other  claim  or  claims,  in  tiie  form 
of  answers  to  a  condescendence, 
with  a  note  of  pleas ;  and  the 
Sheriff,  if  he  see  cause,  may  order 
these  several  papers  to  be  revised, 
and  the  case  shall  be  proceeded 
with  in  a  manner  as  nearly  as  pos- 
sible approaching  to  that  herein- 
before shewn  in  regard  to  ordinary 
actions. 


Sxpenees, 

found  entitled  to  expenses  gene- 
rally, he  shall  not  be  allowed  to 
include  in  his  account  the  expense 
of  any  particular  part  or  branch  of 
the  litigation  in  which  he  has  been 
unsuccessful,  or  which  has  been 
occasioned  by  his  own  fault. 

108.  Where  expenses  have  been 
imposed  on  any  party  by  an  inter- 
locutor pronounced  during  the  pro- 
gress of  the  cause,  no  claim  for  re- 
petition thereof  shall  be  competent 
at  the  end  of  the  cause. 
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109.  It  shall  bo  comj^etent  for 
either  party,  within  forty-eight 
hours  after  an  account  has  been 
taxed,  to  lodge  a  note  of  specific 
objections  to  such  taxation,  which 
tlie  Sheriff  shall  disjwse  of,  with  or 
without  answers,  as  he  shall  see 
cause.      No    reclaiming    petition 


shall  be  cora})etent  against  any  in- 
terlocutor regarding  the  taxation 
or  modification  of  accounts  of  ex- 
]>en8cs;  nor  shall  any  ap])eal  be 
competent  against  any  such  inter- 
locutor unless  lodged  witliin  forty- 
eight  hours  from  its  date. 


Chap.  XVII. — Sec.  II. —  Taxation  of  procuratort'  aocounU, 


110.  In  order  to  provide  an  easy 
method  by  which  the  accoimts  of 
practitioners,  as  between  agent  and 
client,  may  be  checked  and  liqui- 
dated, it  shall  be  ct»mpetent  either 
to  the  client  or  to  the  agent  to 
present  a  summary  application  to 
tlie  Slieriff  before  whom  any  cause 
may  dei)ond,  or  may  have  dei>ended, 
to  get  the  account  claimed  by  the 
a>;eut  audited  and  taxed ;  such  ap- 
plication shall  be  served  on  the 
piirty,  and  on  its  being  produced 
in  court,  with  a  service  of  intima- 
tion of  at  least  seven  days,  it  shall 
be  forthwith  granted;  and  the  said 
account  shall  tliereu}X)n  be  audited 
and  taxed,  and  tlie  ^larties  shall 
have  it  in  their  power  to  state  ob- 

Chap.  XVIII. — Extracting  the  decree, 

118.  Decrees  mav  be  extracted 
after  the  exjnry  of  six  free  days 
fn>m  the  day  wlien  the  interkx!utor 
is  pronounced  on  the  merits  (forty- 
ii;:ht  hours  having  also  expire<l 
aft*T  the  mollification  of  expenses 
in  litigated  causes),  excei)t  in  those 
cases  where  extract  shall  be  super- 
seded by  tlie  Slieriff,  or  where  he 
shall  find  it  exjxHlient  to  allow  ex- 
tract immediately,  or  within  a 
sliorter  time  Ihan  six  free  days. 
But  decrees  of  removing,  other 
tlian  those  obtained  under  the  {»r<>- 
visions  of  1st  and  2d  Vict.,  c.  119, 
§§  8  to  14.  may  be  extracted  forty- 
eight  hours  after  the  interlocutor 
is  Higned. 

114.  When  a  party  shall  inti- 
'^•*  in  writing  to  the   clerk  of 


jections  to  the  report,  all  in  man- 
ner before  provided. 

111.  The  sum  so  ascertained  as 
the  amount  of  the  account  shall 
form  the  only  charge  against  the 
client,  and  a  precept  or  decree,  tm 
a  charge  of  fifteen  days,  may  issue 
therefor :  Pro^ideii  alwavs  that  the 
judi^nent  of  the  Sheriff  shall  be 
liable  to  review  in  common  form. 

112.  The  said  application  may 
be  presented  either  during  the  de- 
pendence of  a  process,  or  after  it  is 
out  of  court  by  an  extracted  de- 
cree; but  it  shall  not  be  competent 
where  liability  for  payment  of  the 
account  is  disputed  by  the  client  in 
which  case  the  agent  shall  be  bound 
to  proceed  by  an  ordinary  action. 

and  reponing  against  decreet  in  abtence. 

court  that  he  intends  to  advocate 
the  cause,  and  shall  therewith  lodge 
a  bond  of  caution  for  such  expenses 
as  have  been  incurred  in  the  Sheriff- 
court,  and  as  may  be  incurred  in  the 
Court  of  Session,  fifteen  days  in  tht* 
ordinary  ca^je,  and  thirty  days  in 
causes  before  the  Courts  of  Orkney 
and  Shetland,  shall  bealloweii  after 
final  judgment,  to  apply  by  note  of 
advwation  to  the  Court  of  Session 
before  extract  shall  be  competent ; 
but  on  the  elapse  of  the  foresaid 
terms  resi)ectively,  if  no  note  of  ad- 
vocation shall  have  been  intimated 
to  the  clerk  of  court,  he  may  give 
out  the  extract  on  the  application 
of  eitlier  party;  it  being  competent, 
however,  to  intimate  a  sist  or  note 
of  advocation  at  any  time  before 
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the  decree  has  been  actually  ex- 
tracted. 

116.  Where  decree  in  absence  in 
any  civil  cause  shall  have  been  pro- 
nounced or  extracted  in  any  Sheriff- 
court  other  than  in  causes  in,  the 
Small  Debt  court,  or  in  processes  of 
removing  raised  under  authority  of 
theActl8tand2d  Vict.,c.  119(t  18), 
a  petition  may  be  presented  to  the 
Sheriff-court  in  which  such  decree 
was  pronounced  to  be  reponed 
against  the  said  decree  and  any 
letters  of  homing  or  charge  follow- 
ing thereon,  where  the  same  shall 
not  have  been  implemented  in 
whole  or  in  part,  and,  on  consigna- 
tion in  the  hands  of  the  clerk  of 
court  of  the  expenses  incurred,  as 
the  same  may  be  modified  on  taxa- 
tion, the  Sheriff  shall  repone  the 
defender,  and  revive  the  action  or 
proceeding  in  which  such  decree 


had  been  pronounced,  as  if  decree 
had  not  been  pronounced  or  ex- 
tracted, and  shall  have  power  to 
award  to  the  pursuer  such  part  of 
the  expenses  consigned  as  he  may 
judge  reasonable ;  and  the  Sheriff 
shall  pronounce  such  order  for  in- 
timation to  and  for  appearance  of 
the  opposite  jwirty  as  may  bo  just ; 
and  such  order  may  be  executed 
against  a  i)ers<m  in  any  other 
county  as  well  as  in  the  county 
where  such  order  is  issued,  the 
same  being  previously  ind»»r6ed  by 
the  sheriff-clerk  of  sucli  other 
county,  wlio  is  hereby  required  to 
make  and  date  such  indorsation ; 
and  such  order  being  so  made  and 
executed  all  further  orders  and 
interlocutors  in  the  cause  shall  be 
sufficient  and  effectual,  and  the 
cause  shall  be  proceeded  yrith  in 
common  form. 


Chap.  XIX. — Susyensiofit  in  Sheriff-courts. 


116.  Where  a  charge  shall  be 
given  on  a  decree  of  registration 
proceeding  on  a  bond,  bill,  con- 
tract, or  other  form  of  obligation, 
registered  in  any  Sheriff -court 
books,  or  in  the  books  of  Council 
and  Session,  or  any  others  com- 
petent, or  on  letters  of  homing 
following  on  such  decree,  for  pay- 
ment of  any  sum  of  money  not 
exceeding  the  sum  of  twenty-five 
pounds  of  principal,  exclusive  of 
interest  and  expenses  (1st  and  2d 
Vict.,  c.  119,  §  19),  any  person  so 
charged  may  apply  by  petition  to 
the  Sherifi*-court  of  his  domicile 
for  suspension  of  said  charge  and 
diligence,  on  caution :  and  on  suffi- 
cient caution  being  found  in  the 
hands  of  the  clerk  of  court  for  the 
sum  charged  for,  and  interest  and 
expenses  to  be  incurred  in  the 
Sheriff-court,  the  Sheriff  shall  have 
power  to  sist  execution  against  the 
petitioner,  and  to  order  intimation 
of  the  petition  of  suspension,  and 


answers  to  be  given  in  thereto,  and 
thereafter  to  proceed  with  the  fur- 
ther disposal  and  decision  of  the 
cause,  in  like  manner  as  in  sum- 
mary causes  in  such  court,  and  to 
suspend  the  charge  and  diligence 
so  far  as  regards  the  petitioner; 
provided  that  the  said  order  fur  in- 
timation and  answers  as  aforesaid 
may  be  made  and  earned  into  exe- 
cution against  any  jwrson  in  any 
other  county  as  well  as  in  the 
county  where  such  order  is  issueti, 
in  manner  and  to  the  effect  here- 
inbefore provided.  (Vide  sect.  16.) 
117.  If  any  petition  of  suspen- 
sion as  aforesaid  shall  be  presented 
in  any  Sheriff-court,  and  a  preli- 
minary objection  bo  made  to  the 
competency  of  such  petition,  or  to 
the  regularity  thereof  (1st  and  2d 
Vict.,  c.  119,  J  20),  an  appeal  against 
the  judgment  of  the  Sheriff-sub- 
stitute repelling  or  sustaining  such 
objection  may  be  taken  in  common 
form  to  the  Sheriff,  whose  judg- 
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ment  thereon  shall  be  final,  and 
not  subject  to  review  either  in  the 
Circuit  Court  of  Justiciary  or  in  the 
Court  of  Session. 


118.  No  reclaiming  petition  shall 
be  competent  against  the  judgment 
of  the  Sheriff-substitute  disposing 
of  such  objections. 


Chap.  XX. — Advocationtt  nupenaions  in  the  Court  ofSetnon,  and  tUU. 


119.  Any  party  who  has  given 
notice  of  his  intention  to  advocate, 
and  has  lodged  his  bond  of  caution 
in  terms  of  g  114,  may  be  allowed 
to  see  the  process  until  it  is  com- 
petent to  extract  the  decree. 

120.  The  leave  of  the  Sheriff  when 
required  before  advocating  inter- 
locutory sentences  to  the  Court  of 
Session,  in  terms  of  the  Act  60th 
Geo.  III.,  c.  112,  2  86,  must  be  ob- 
tained upon  an  application  by  peti- 
tion. This  petition  must  not  con- 
tain any  argument,  but  shall  merely 
narrate  the  interlocutors  to  be  ad- 
vocated. 

121.  Where  a  person  wishes  to 
bring  under  review  of  the  Court  of 
Session  any  final  judgment  of  a 
Sheriff,  upon  finding  juratory  cau- 
tion only  for  expenses,  he  shall 
apply  by  petition  to  the  Sheriff, 
praying  that  such  caution  may  be 
received,  which  application  shall  be 
intimated  to  the  opposite  party  or 
his  agent. 

122.  Before  any  such  application 
shall  be  granted,  the  complainer 
shall  be  required  to  depone  at  a 
time  and  place  to  be  previously  in- 
timated to  the  opposite  party  or  his 
agent,  in  order  that  they  may  have 
an  opportunity  of  cross-interrogat- 
ing  him,  if  they  see  fit,  whether  he 
have  any  lands  in  property  or  life- 
rent, or  bonds,  bills,  or  contracts 
containing  sums  of  money ;  and  in 
case  he  acknowledge  the  same,  he 
shall  condescend  thereon,  and  de- 
pone that  he  has  no  other  lands, 
bonds,  bills,  or  contracts  containing 
sums  of  money  belonging  to  him. 

128.  The  complainer  shall  also 
lodge  with  the  sheriff-clerk, —  1. 
The  bond  of  caution.      2.  A  full 


inventory  of  his  subjects  and  effects 
of  every  kind.  8.  An  enactment 
subjoined  to  the  inventory,  bearing 
that  he  will  not  dilapidate  any  of 
his  property,  and  that  he  will  not 
dispose  of  the  same  or  uplift  any 
of  the  debts  due  to  him  without 
consent  of  the  respondent  or  his 
agent,  or  the  authority  of  the 
Sheriff  (under  pain  of  imprison- 
ment, or  being  otherwise  punished 
as  being  guilty  of  fraud),  till  the 
advocation  be  discussed,  and  till 
there  be  an  opportunity  of  doing 
diligence  for  any  expenses  that  may 
ultimately  be  found  due  by  him. 

124.  Farther,  the  complainer 
shall  lodge  in  the  hands  of  the  said 
clerk  the  vouchers  of  any  debts  dne 
to  him,  and  the  title-deeds  of  any 
heritable  subject  belonging  to  him, 
so  far  as  the  same  may  be  in  his 
possession  or  within  his  power; 
and  the  complainer  shall  also  grant 
a  special  disposition  to  the  respon- 
dent (if  so  required),  of  any  hen* 
table  subject  he  may  be  possessed 
of  and  an  assignation  of  all  debts 
or  other  rights  due  to  him  for  the 
respondent's  farther  security;  the 
said  disposition  and  assignation  to 
be  made  out  at  the  expense  of  the 
respondent,  and  by  his  agent ;  and 
the  same,  with  the  said  vouchers 
and  title-deeds,  if  so  deposited,  to 
remain  in  the  hands  of  the  said 
derk,  subject  to  the  directiona  of 
the  Sheriff,  till  the  advocation  be 
discussed. 

125.  Upon  all  this  being  done 
to  the  satisfaction  of  the  Sheriff,  he 
shall  grant  leave  to  advocate  on 
juratory  caution,  and  the  sheriff- 
clerk  shall  certify  the  same. 

126.  In  all  causes  originating  in 
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the  Sheriff-court,  in  which  the 
claim  ia  in  amount  above  £40, 
when  an  interlocutor  is  pronounced 
allowing  a  proof  (unless  an  interlo- 
cutor allowing  a  proof  to  lie  in  re- 
terUitf  or  granting  diligence  for  the 
recovery  and  production  of  papers), 
it  shall  not  be  competent  to  either 
of  the  parties  to  take  any  proof,  ex- 
cept one  allowed  to  lie  in  reterUis, 
until  after  the  expiry  of  fifteen  free 
days  in  the  ordinary  case,  and 
thirty  days  in  cases  before  the 
Courts  of  Orkney  and  Shetland  in 
order  to  give  time  for  an  advoca- 
tion, in  terms  of  the  statute  6th 
Geo.  IV.,  c  120,  }  40 ;  and  unless 
the  passing  of  a  note  of  advocation 
shall  be  duij  intimated  within  the 
said  periods  of  fifteen  and  thirty 
days  respectively,  the  proof  shall 
proceed;  provided  always  that  by 
agreement  of  parties  the  proof  may 
be  taken  without  such  delay. 

127.  When  the  certified  notice 
of  a  note  of  advocation,  under  the 
hand  of  the  depute  or  assistant 
clerk  of  Session,  required  by  the 
Act  1st  and  2d  Vict,  c.  86,  i  1,  has 
been  received  by  the  sheriff-clerk, 
he  shall  mark  the  said  notice,  and 
famish  a  certificate  to  the  party 
producing  the  same,  and  all  farther 
proceedings  in  the  Sheriff-court 
shall  then  cease. 

128.  The  said  note  of  advocation 
and  notice  shall  immediately  be 
intimated  to  the  adverse  party  by 
delivering  to  him,  or  his  procurator, 
a  copy  of  the  same ;  and  a  certifi- 
cate of  intimation  shall  be  indorsed 
on  the  said  note  by  the  advocator's 
agent.  The  process  shall  then  be 
produced  by  the  procurator  whose 
receipt  stands  for  it,  in  order  that 
it  may  be  transmitted  by  the  clerk 
agreeably  to  the  Act  of  Parlia- 
ment 1st  and  2d  Vict,  c.  86,  {  1, 


and  the  A.  S.,  17th  January  1797 
(Note, — "  In  a  sealed  cover,  with  a 
full  inventory  thereof  signed  by 
him"),  and  minuted  as  having  been 
sent ;  and  failing  his  producing  the 
process,  the  Sheriff  may  grant  cap- 
tion for  recovering  it,  and  enforce 
such  fine  for  non-compliance  with 
this  regulation,  as  to  the  Sheriff 
shall  seem  reasonable. 

129.  If  a  remit  on  a  note  of  sne- 
pension  of  a  decree  in  absence  be 
pronounced  in  terms  of  the  Act  of 
Sederunt,  11th  August  1787,  the 
charger's  procurator  shall  be  al- 
lowed to  see  the  note,  and  remit 
thereon,  and  shall,  within  six  days, 
return  the  same  to  the  clerk  of 
court,  with  an  account  of  the  ex- 
pense incurred  in  the  first  process, 
decree,  and  charge  thereon,  and 
also  the  expense  incurred  in  the 
Bill  Chamber.  These  expenses 
shall  be  taxed  and  modified,  and 
an  order  made  on  the  suspender  to 
pay  or  consign  the  same  within 
eight  days ;  and  against  this  order 
\o  reclaiming  petition  or  appeal 
shall  be  allowed.  If  the  sum  mo- 
dified be  not  paid  or  consigned  in 
eight  days,  the  process  shall  be 
transmitted  to  the  Sheriff,  who 
may  allow  the  diligence  to  be  put 
to  further  execution ;  and  no  peti- 
tion shall  be  received  against  this 
last  judgment  unless  the  petitioner 
consign  with  the  petition  the  mo- 
dified expenses. 

180.  In  all  advocations  of  inter- 
locutors pronounced  by  Sheriffs,  it 
shall  be  competent  for  the  Sheriff 
to  regulate,  in  the  meantime,  on 
the  application  of  either  party,  all 
matters  respecting  interim  possea- 
sion,  having  due  regard  to  the 
manner  in  which  the  interests  of 
the  parties  may  be  affected  in  the 
final  decision  of  the  cause. 


Chap.  XXI. — AppeaU  to  the  Circuit  Court  of  Justiciary. 
181.   In  civil  causes  appeals  to  |   the  next  Circuit  Court,  in  terms  of 
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the  Act8  20  Geo.  II.,  c.  48,  81  Geo. 
II.,  c.  42,  and  64  Geo.  III.,  c.  67, 
are  competent  only  after  a  final 
judgment  has  been  pronounced, 
and  the  matter  of  expenses  has 
been  disposed  of,  and  where  the 
subject  matter  in  the  suit  does  not 
exceed  in  value  £25  sterling. 

182.  The  appeal  may  be  taken 
in  open  court  at  the  time  of  pro- 
nouncing the  judgment,  or  within 
ten  days  thereafter,  by  both  lodging 
the  appeal  in  the  clerk's  hands 
and  serving  the  other  party  or  his 
procurator  in  the  cause  with  a  copy 
thereof;  and  both  the  lodging  and 

Chap.  XXII.- 

184.  As  parties,  from  poverty, 
are  sometimes  unable  to  pursue  or 
defend  any  civil  or  criminal  action, 
the  procurators  of  court  shall  an- 
nually ap]X)int  one  or  more  of  their 
number  to  act  as  procurators  for  the 
poor  gratis,  such  appointment  to  be 
api)rove<l  of  by  the  Sheriff. 

185.  Application  for  the  benefit 
of  the  poor's  roll  shall  be  made  by 
petition,  along  with  which  there 
shall  be  produced  a  certificate, 
signed  by  the  minister  of  the  pa- 
riah, or  by  the  heritor  on  whose 
lands  the  paui>er  resides,  or  by  two 
elders,  bearing  that  it  consists 
with  their  jjersonal  knowledge  that 
the  person  prosecuted,  or  who  means 
to  bring  the  action,  is  not  ix>S8essed 
of  funds  for  paying  the  expense 
thereof.  This  j)etition  shall  be  re- 
mitted to  the  procurators  for  the 
{XK)r,  who  shall  intimate  the  peti- 
tion to  the  other  party ;  and  after 
hearing  both  parties,  or  inquiring 
into  the  case,  report  their  opinion 


service  must  take  place  not  only 
within  ten  days  after  tlie  date  c»f 
the  judgment,  but  also  fifteen  days 
at  least  before  the  diet  of  the  C*ir- 
cuit  Court. 

>  138.  At  the  time  of  entering  the 
appeal,  or  within  the  said  ten  dny.s, 
the  complainer  must  lodge  in  the 
hands  of  the  clerk  a  bond,  with  a 
sufficient  cautioner  for  answering 
and  abiding  by  the  judgment  of 
the  Circuit  Court,  and  for  paying 
the  costs,  if  any  shall  be  by  that 
court  awarded ;  and  if  no  bond  has 
been  lodged,  the  clerk  may  give 
out  the  extract. 

The  Poor't  Roll. 

specially  to  the  Sheriff,  whether  the 
petitioner  has  a  probabiUs  eauta  U- 
tigandi.  On  considering  which  re- 
port, the  Sheriff  shall  either  refQ?«^ 
the  petition,  or  remit  to  one  of  the 
procurators  for  the  poor,  who  shall 
attend  to  and  conduct  the  cause  to 
its  final  issue,  though  he  cease  to  be 
one  of  the  agents  for  the  poor ;  ami 
the  pau^ter  shall  not  be  liable  in 
payment  of  any  of  the  dues  of  the 
court,  or  fees  to  the  procurator,  or 
to  the  officer,  except  actual  outlay, 
unless  exi)enses  shall  be  awardt^i 
and  recovered  in  the  process.  Xo 
person  except  the  procurators  fi»r 
the  poor  shall  conduct  any  such 
case.  It  shall  be  in  the  power  «>f 
the  Sheriff,  at  any  time  when  he 
sees  cause,  to  deprive  a  party  of  the 
benefit  of  the  poor's  roll. 

186.  It  shall  be  in  the  power  of 
the  Sheriff,  on  cause  shewn,  to  r%*> 
lieve  the  procurator  for  the  ptn»r 
from  paying  the  expenses  oi  \vit> 
nessea. 


Past.  II.— OF  SUMMARY  APPLICATIONS,  ARRESTMENTS,  &c. 

Chap.  I. — Summary  AppUcationt^  how  and  in  what  eases  to  be  alkneed. 
187.  In  all  cases  which  require       the  interest  of  the  party  might 
extraordinary  dispatch,  and  where       suffer  by  abiding  the  ordinary  in- 
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ducice,  application  by  summary  peti- 
tion may  be  made  to  the  Sheriff, 
who,  on  considering  the  petition, 
may,  if  he  see  cause,  order  it  to  be 
served  on  the  person  complained 
of,  and  to  be  answered  within  such 
inducicB  as  the  Sheriff  in  each  case 
may  think  proper.  And  the  pro- 
cedure in  such  ciises  shall  not  abide 
the  ordinary  course  of  the  court- 
days,  it  being  always  comixjtent  to 
pronounce  such  interim  order  as  the 
exigencies  of  the  case  require. 

138.  It  shall  be  no  objection 
to  such  application  that  it  contains 
a  conclusion  for  a  claim  of  damage, 
or  other  claim  arising  out  of  the 
subject-matter  thereof;  and  it  shall 
be  competent  for  the  Sherill*  to  de- 
cern for  such  claim  as  in  an  ordi- 
nary action. 

189.  The  oflScer  serving  and  in- 
timating such  petition  shall  give  to 
the  defender,  or  leave  for  him  at 
his  dwelling-place,  in  presence  of 
one  witness,»a  full  copy  of  the  peti- 
tion and  deliverance,  with  a  cita- 
tion and  requisition,  and  return  an 
execution  subscribed  by  himself 
and  the  witness. 

140.  The  petition  must  be  pre- 
pared in  all  respects  in  t^^rms  of 
section  10 ;  and  the  prayer  thereof 
must  set  forth  specifically  and  in 
explicit  terms  the  remedy  craved. 
The  answers  must  be  prepared  in 
terms  of  sections  82  and  83. 

141.  If  answers  arc  not  lodged 
within  the  time  appointed,  tlie 
clerk,  on  production  of  tlie  warrant 
and  a  regular  execution,  shall  cer- 
tify that  answers  are  not  lodged, 
and  thereon  the  Sheriff  shall  grant 
the  desire  of  the  petition,  or  pro- 
nounce such  other  judgment  as  he 
shall  see  fit. 

142.  When  answers  have  been 
]odged,  the  process  shall  be  given 


out  to  the  pursuer,  to  reply  within 
such  number  of  days  as  were  al- 
lowed for  answering,  unless  the 
Sheriff  see  cause  to  fix  an  earlier 
or  later  day.  The  replies  must-  be 
prepared  in  terms  of  section  37. 

148.  In  cases  where  the  defender 
has  lodged  answers  by  the  time 
appointed,  but  the  petitioner  has 
either  failed  to  report  the  warrant 
and  execution  or  to  reply  within 
the  time  allowed,  the  process  may 
be  forced  back  by  a  caption,  in 
order  that  the  case  may  be  laid  be- 
fore the  Sheriff;  or,  in  the  respon- 
.dent's  option,  protestation  may  be 
granted,  and  the  petition  be  dis- 
missed with  expenses. 

144.  Reclaiming  petitions  must 
be  lodged  on  or  before  the  seventh 
day  after  the  date  of  the  interlocu- 
tor ;  and  the  clerk  is  enjoined  not 
to  receive  any  petition  after  that 
day;  and  answers  to  reclaiming 
petitions,  if  ordered,  must  be  lodged 
within  the  same  number  of  days,  un- 
lessotherwise  ordered  by  the  Slieriff. 

146.  Summary  cases  shall  pro- 
ceed and  be  conducted  in  terras  of 
the  regulations,  and  subject  to  the 
compulsitors  provided  in  the  case 
of  ordinary  actions  in  all  particu- 
lars, except  as  above  specified. 

146.  Decrees  in  summary  cases 
may  be  extracted  in  terms  of  sec- 
tions 113  and  114 ;  but  warrants 
to  roup,  and  other  such  warrants 
requiring  speedy  execution,  may  be 
extracted  immediately  after  being 
pronounced,  unless  otherwise  or- 
dered by  the  Sheriff,  or  unless  due 
intimation  has  been  given  of  the 
intention  to  reclaim  or  advocate;  it 
being  competent  to  the  Sheriff  to 
regulate,  in  the  meantime,  on  the 
application  of  either  party,  all  mat- 
ters regarding  interim  possession, 
as  in  section  180. 


Chap.  II. — Actions  of  Removing  arid  of  Aliment. 
147.  Actions  of  removing  and  of  |    aliment,  brought  in  the  form  of  a 
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summons,  are  to  be  entitled  to  the 
privileges  of  summary  processes  in 
every  respect.  See  otlicr  regula- 
tions as  to  these  cases  in  sections 
34,  95,  113. 

148.  For  regulations  regarding 
removings  from  premises  let  for 
less  than  a  year,  and  at  rents  not 
exceeding  the  rate  of  £30  a-year, 


see  Ist  and  2d  Vict.»  c.  119,  J  8  to 
{14. 

149.  No  appeal  to  the  Sheriff 
shall  be  competent  against  judg- 
ments of  the  Sheriff-substitute  in 
cases  of  summary  removings  under 
the  said  act,  except  when  they  have 
been  remitted  to  the  ordinary  roll. 


Chap.  HI. — Sequestrationa  for  Rent. 


150.  When  a  petition  for  seques- 
tration is  presented,  the  Sheriff 
may  pronounce  an  interlocutor  se- 
questrating the  crop,  stocking,  and 
effects,  and  grant  warrant  to  take 
an  inventory  thereof,  and  ordain 
the  petition  and  warrant  to  be 
stTved  on  the  tenant,  and  him  to 
give  in  answers  thereto  within  such 
inducuE  as  to  the  Sheriff  shall  seem 
proiKir.  If  no  answers  are  lodged 
within  the  time  assigned,  the  She- 
riff, on  production  of  the  execu- 
tions of  sequestration  and  service 
of  the  petition  on  the  defender, 
may  grant  warrant  of  sale.  Every 
warrant  to  sell  sequestrated  effects 
shall  be  carried  into  execution  at 
the  sight  of  the  clerk  of  court,  or 
other  person  authorised  by  the 
Sheriff;  and  in  every  case  where  a 
sale  follows  on  such  warrant  the 
sale  shall  be  reported  within  four- 
teen days  after  the  date  of  the  roup ; 
and  the  principal  roup-rolls.  or 
copies    regularly    certified,    must. 


within  the  same  period,  be  lodged 
in  process,  togetlier  with  an  ac- 
count of  the  expenses  incurred  in 
the  sequestration  and  sale,  and  also 
a  state  of  the  debt  due  by  the  de- 
fender, showing  the  difference  be- 
tween the  debt  and  the  proceeds  of 
the  effects  sold. 

151.  In  petitions  for  sequestra- 
tion it  shaU  bo  competent  to  con- 
clude for  payment  of  the  rent,  and 
decreo  may  thereupon  be  pro- 
nounced for  the  same  and  expenses, 
or  for  such  balance  as  may  remain 
due  after  sequestration  and  sale, 
and  under  deduction  of  the  ei- 
penses  thereof,  under  the  proviaions 
of  the  foregoing  section. 

152.  It  shall  be  competent  to  the 
Sheriff,  on  cause  shown,  at  any 
stage  of  the  proceedings,  to  appoint 
a  fit  person  to  take  charge  of  the 
sequestrated  subjects,  or  to  require 
caution  from  the  tenant  that  they 
shall  be  afterwards  made  furth- 
coming. 


Chap.  IV. 

158.  The  clerk  is  authorised  to 
issue  precepts  of  arrestment,  upon 
there  being  produced  to  him  a  li- 
belled summons,  not  containing  a 
warrant  of  arrestment,  or  a  petition 
with  pecuniary  conclusions.  The 
precept  shall  always  set  forth  the 
ground  of  application  for  the  arrest- 
ment :  and  no  blank  warrant  of  ar- 
restment shall  be  granted  upon  any 
pretence  whatever. 

154.  If  the  xmrsuer  shall  use  ar- 


, — ArrettmenU, 


restment  on  a  libelled  summons 
(1  &  2  Vict.,  c.  114,  {  17),  the 
same  shall  be  effectual,  provided 
the  warrant  of  citation  shall  be  exe- 
cuted against  the  defender  within 
twenty  days  after  the  date  of  the 
execution  of  the  arrestment,  and 
the  summons  be  called  in  court 
within  twenty  days  after  the  diet 
of  compearance,  or,  when  the  ex- 
piry of  the  said  period  of  twenty 
days  falls  within  the  vacation,  pro- 
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vidcd  the  summons  bo  called  on 
the  first  court-day  thereafter,  whe- 
ther sucli  court-day  be  one  of  those 
hereby  authorised  to  be  held  in  va- 
cation (i  3),  or  in  the  ensuing  ses- 
sion ;  and  if  the  warrant  of  citation 
shall  not  be  executed,  and  the  sum- 
mons called  in  manner  above  di- 
rected, the  arrestment  shall  bo  null, 
witliout  prejudice  to  tho  validity  of 
any  subsequent  arrestment  duly 
executed  in  virtue  of  the  said  war- 
rant. 

166.  Any  warrant  or  precept  of 
arrestment  granted  by  any  Sheriff, 


whether  contained  in  a  libelled 
summons,  or  proceeding  upon  a  de- 
pending action  or  liquid  document 
of  debt  (1  &  2  Vict.,  c.  114,  ?  1*), 
may  lawfully  be  executed  within 
the  territory  of  any  other  Sheriff, 
the  same  being  first  indorsed  by 
the  sheriff-clerk  of  such  sheriffdom, 
w^ho  is  required  to  make  and  date 
such  indorsation. 

166.  For  regulations  regarding 
the  recal  or  restriction  of  arrest- 
ments by  the  Sheriff,  see  1  &  2 
Vict.,  c.  114,  i  21. 


Chap.  V. — Members  of  Court. 


167.  No  person  shall  be  permit- 
ted to  practise  as  a  procurator  in 
any  Sheriff-court  unless  he  be  a 
writer  to  tho  signet  or  a  solicitor 
before  the  Supreme  Courts,  or  have 
been  admitted  a  procurator,  and 
have  practised  as  such  before  some 
Sheriff-court,  or  have  served  three 
years  as  an  apprentice  to  a  writer 
to  the  signet,  to  a  solicitor  before 
the  Supreme  Courts,  or  to  a  procura- 
tor before  any  Sheriff-court  in  Scot- 
land, or  court  of  royal  burgh,  or 
to  a  sheriff-clork,  bo  twouty-one 
years  of  age,  and  bo  regularly  ad- 
mitted by  the  Sheriff  without  pre- 
judice to  the  legal  rights  of  char- 
tered bodies. 

168.  Any  agent  in  the  Court  of 
Session  pro{X)sing  to  practise  before 
a  Sheriff-court  in  application^  for 


the  benefit  of  eesrio^  in  terms  of  6  & 
7  Will.  IV.,  c.  66,  or  in  any  pro- 
ceeding not  competent  in  a  Sheriff- 
court  before  the  passing  of  the  Ist 
&  2d  Vict.,  c.  119,  shall  produce  to 
the  clerk  of  court  sufficient  evi- 
dence of  his  being  duly  qualified 
to  practice  as  an  agent  before  the 
Court  of  Session. 

159.  Procurators  of  court  and 
agents  qualified  as  above  and  resi- 
dent within  the  jurisdiction  of  the 
court,  shall  alone  be  entitled  to 
borrow  any  process,  by  themselves, 
or  their  clerks  duly  authorised,  and 
for  whom  they  shall  be  responsible 
by  the  ordinary  compulsitors  of 
the  law. 

160.  The  sheriff-clerk,  or  his  de- 
pute, shall  not  act,  either  directly 
or  indirectly,  as  a  procurator. 


Past  III. 
Chap.  I. — Conxistorial  and  Maritime  Cautes. 


161.  The  form  of  process  in  con- 
sistorial  and  maritime  causes  shall 
be  the  same,  as  nearly  as  possible, 


with  that  in  ordinary  actions  before 
the  Sheriff-court. 


162.  In  all  defending  causes,  the 
interlocutors  of  court  must  be  writ- 
ten on  a  separate  sheet  or  sheets  of 


Chap.  II. — General  Regulationt. 


paper,  and  not  on  the  pleadings  of 
the  parties. 
163.  In  every  process  there  shall 
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be  an  inventory  to  accompany  it, 
in  which  every  paper  given  in  shall 
be  entered,  with  its  corresponding 
number,  by  the  party  who  lodges 
it.  The  sheriff-clerk  shall  mark  all 
pleadings  and  productions  (or  when 
several  productions  are  lodged  at 
once,  the  inventory  thereof),  with 
the  date  of  lodging  the  same ;  and 
shall  also  keep  another  inventory, 
in  terms  of  1  &  2  Vict.,  c.  119, 
{16. 

164.  The  sheriff-clerk,  or  his  de- 
pute, shall  keep  a  transmission- 
book,  in  the  form  of  schedule  (B) 
annexed  to  the  Act  1  &  2  Vict.,  c. 
119;  and  he  shall,  besides,  insert 
therein  two  columns  to  show  the 
date  of  the  Sheriff's  receiving  each 
process  and  of  his  returning  it  ad- 


vised, in  terms  of  J  16  of  the  said 
Act. 

165.  The  sheriff-clerk  shall  take 
up  a  roU  of  motions  on  the  enrol- 
ment of  any  of  the  parties,  which 
shall  be  called  on  each  court-day. 
And  each  Sheriff  shall  make  such 
regulations  with  reference  to  the 
roll,  and  to  the  court-book  or  diet- 
book,  as  are  applicable  to  the  cir- 
cumstances of  his  county. 

166.  It  is  hereby  declared  that 
the  term  Sheriff  in  the  present  Act 
of  Sederunt  shall  include  Sheriff- 
substitute  in  all  cases,  except  in 
such  passages  as  relate  to  appeal 
from  the  Sheriff-substitute  to  the 
Sheriff;  or  where,  from  the  context, 
it  is  obvious  that  (hit  is  not  in- 
tended. 


The  Lords  appoint  this  Act,  and  the  Appendix  thereto,  to  be  inserted 
in  the  Books  of  Sederunt,  and  published  in  the  usual  manner. 

0.  HoPK,  I.P.D. 

APPENDIX. 

The  Committee  on  the  Forms  of  Process  appointed  at  the  meeting  of 
Sheriffs  held  on  the  14th  of  November  last,  in  terms  of  the  Act  of  Ist  and 
2d  Vict.,  c.  119,  i  82,  beg  to  report,  that  they  have  repeatedly  and  very 
carefully  revised  the  Act  of  Sederunt  1825,  keeping  in  view  the  sugges- 
tions contained  in  the  Report  of  the  Law  Commission,  and  the  cgmmn- 
nicatious  which  they  have  received;  and  have  prepared  a  Draft  of  an 
amended  Act  of  Sederunt,  which  they  now  submit  to  the  Sheriffs.  After 
the  most  serious  consideration,  they  are  of  opinion  that  the  alterations 
they  recommend,  and  which  embrace  every  thing  that  has  occurred  to 
them  as  usefid,  will  tend  to  shorten  and  improve  the  procedure  in  Sheriff- 
courts. 

An.  Duff,  Chairman. 
Edinburgh,  llth  Dec.  1888. 

At  an  Adjourned  General  Meeting  of  the  Sheriffs, — Pretent,  Messrs 
Duff,  Home,  Boswell,  Coiquhoun,  Dunlop,  Bruce,  Walker,  L'Amy,  Macono- 
chie,  Murray,  Cay,  Tait,  Miller,  Jardiue,  Thomson,  Anderson,  Speirs, 
Currie,  Hunter,  Shaw  Stewart,  and  Monteith ;  and  at  an  adjournment  of 
the  said  meeting,  on  the  17th  of  December,  the  above  Report  and  relative 
Draft  of  an  Act  of  Sederunt  were  fully  considered  and  approved  of,  subject 
to  certain  alterations ;  and  the  Sheriffs  remitted  to  the  former  Commit- 
tee to  embody  these  alterations  in  the  Draft,  and  to  take  such  measures  as 
should  apx)ear  to  them  to  be  expedient  for  fulfilling  the  objects  of  the 
Act  Ist  and  2d  Vict.,  c.  119,  §  82. 

An.  Duff,  Chairman. 
Edinburgh,  Ihth  Dee.  1888. 
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Act  of  Sederunt,  10th  July  1839. 

The  Committee  have  now  to  lay  before  the  Sherifts  a  Revised  Draft  of 
the  Act  of  Sederunt  regarding  the  Form  of  Process  in  Sheriff-courts.  In 
preparing  it,  they  have  had  before  them  observations  and  suggestions 
from  the  Sheriffs-substitute  of  Selkirkshire,  Aberdeenshire,  Caithness- 
shire,  Nairnshire,  Perthshire,  and  Clackmannanshire— the  Sheriff-substi- 
tute and  Sheriff-clerk  of  Dumbartonshire — ^the  Sheriff-clerk  of  Kinross- 
ahire — the  Advocates  in  Aberdeenshire— the  Procurators  in.  AjTshire, 
Caithness-shire,  Fifeshire  (Cupar  district),  Kincardineshire,  Perthshire, 
and  Forfarshire  (Dundee  district).  They  have  given  most  careful  atten- 
tion to  all  their  observations,  and  have  adopted  many  of  the  suggestions, 
which  they  think  valuable  improvements.  The*  Revised  Draft  has  been 
80  printed  as  to  point  out  where  alterations  have  been  made. 

Ad.  Dcff,  Chairman. 
Edinburgh,  28M  Feb.  1889. 


At  an  Adjoumfed  Meeting  of  Sheriffs, — Present,  Messrs  Duff,  L'Amy, 
Bruce,  Thomson,  Cay,  Jardine,  Currie,  Hunter,  Douglas,  Murray,  Ander- 
son, and  Tait.  The  meeting  having  reconsidered  the  Revised  Draft  of  an 
Act  of  Sederunt  regarding  the  Form  of  Process  in  the  Sheriff-courts,  with 
the  proposed  alterations  and  amendments,  approve  thereof,  and  authorize 
the  convenor  respectfully  to  submit  the  same  to  the  Court,  with  the  whole 
of  the  observations  on  the  former  draft  which  had  been  received. 

Ao.  Dcff,  Chairman. 

Edinburgh,  ith  March  1839. 


ACT  of  SEDEEUNT  as  to  the  Form  of  Judgments  to  be  pro- 
nounced in  Inferior  Courts  in  Cases  of  Proof. — Edinburgh, 
15th  February  1851. 

The  Lords  of  Council  and  Session  taking  into  their  consideration  that 
by  the  statute  18  &  14  Vict.,  c.  86,  §  82,  it  was  enacted,  *'  That  in  all  cases 
of  advocation  or  suspension  which  shall  come  to  depend  before  the  Court 
of  Session,  where  a  record  has  been  made  up  and  closed,  and  a  proof  led 
and  concluded  before  the  inferior  judge,  the  Lord  Ordinary  before  whom 
such  advocation  or  suspension  is  enrolled  shall,  at  the  first  calling  of  the 
cause,  if  a  motion  to  that  effect  bo  made  by  either  of  the  parties,  appoint 
such  record  and  proof,  with  any  other  papers  which  may  be  deemed  to  be 
necessary,  to  be  printed  and  boxed  for  the  Judges  of  the  Inner-House, 
who  shall  thereupon  proceed  to  dispose  of  it  in  the  same  way  and  manner 
as  if  it  had  been  reported  by  the  Lord  Ordinary  upon  a  closed  record  pre- 
pared in  the  Court  of  Session :" 

And  further,  that  by  statute  6  Geo.  lY.,  c.  120  (i  40),  it  was  enacted, 
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Act  of  Sedernnt,  16th  February  1851. 


"  That  when  in  caus(58  commenced  in  any  of  the  conrts  of  the  Sheriffs,  or 
of  the  Magistrates  of  Burghs,  or  other  inferior  courts,  matter  of  fact  shall 
be  disputed,  and  a  proof  shall  be  allowed  and  taken  acconling  to  the  pre- 
sent practice,  the  Court  of  Session  shall,  in  reviewing  tho  judgment  pro- 
ceeding on  such  proof,  distinctly  specify  in  their  interlocutor  the  seTeraJ 
facts  material  to  the  case,  which  they  find  to  be  established  by  the  proof, 
and  express  how  far  their  judgment  proceeds  on  the  matter  of  fact  so  found, 
or  on  matter  of  law,  and  tho  seToral  points  of  law  which  they  mean  to  de- 
cide :"— 

And  deeming  it  expedient,  with  reference  to  the  subject  matter  of 
both  of  these  enactments,  and  especially  to  the  power  conferred  upon  the 
parties  by  that  first  recited,  of  having  their  causes  upon  proof  reported 
directly  to  the  Inner-House,  without  any  interlocutor  being  in  the  first 
instance  pronounced  thereon  by  the  Lord  Ordinary,  that  all  judgments 
proceeding  upon  proof,  to  be  hereafter  pronounced  in  inferior  courts, 
should  be  nrepared  and  framed  in  the  like  manner,  and  with  the  like  spe- 
cification in  point  of  fact  and  of  law,  in  which  it  would,  according  to  the 
present  practice  and  under  the  said  second  recited  enactment,  be  incum- 
bent upon  the  Lord  Ordinary,  in  reviewing  the  said  judgments,  to  pre- 
pare and  frame  his  interlocutor : — 

Do  hereby  enact  and  ordain  that — 


When  in  causes  commenced  in 
any  of  the  courts  of  the  Sheriffs,  or 
of  the  Magistrates  of  Burghs,  or 
other  inferior  courts,  matter  of  fact 
shall  be  disputed,  and  a  proof  shall 
be  allowed  and  taken  according  to 
the  present  practice,  tho  Sheriffs  or 
other  Judges  in  the  said  courts 
shall.  In  their  judgment,  proceed- 


ing upon  such  proof,  distinctlj 
specify  the  several  facts  material  to 
the  case  which  thev  find  to  be 
established  by  the  proof,  and  ex- 
press how  far  their  judgment  pro- 
ceeds on  the  matter  of  fact  so 
found — or  on  tho  matter  of  law — 
and  the  several  points  of  law  which 
they  mean  to  decide. 


And  the  Lords  appoint  this  Act  to  be  inserted  in  the  Books  of  Sederunt, 
and  printed  and  published  in  the  usual  form. 

D.  BOTLB,  LPJ>. 


ACT  of  SEDERUNT  as  to  taking  of  Proofs  on  Commifision  in 
Sheriflf-courts. — ^Edinburgh,  23d  June  1852. 

The  Lords  considering  that  it  has  been  represented  to  them  that  s 
practice  has  been  introduced  in  regard  to  the  taking  of  proofs  on  com- 
mission in  Sheriff-courts,  whereby  the  depositions  are  taken  down  by 
clerks  or  others  when  the  commissioner  is  either  not  present  or  is  other- 
wise occupied,  and  when  the  depositions  are  not  emitted  before,  and  their 
tenor  dictated  by,  the  commissioner : — 
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Therefore,  in  order  to  check  snch 
irregular  and  illegal  practice,  the 
Lords  hereby  strictly  prohibit  any 
such  mode  of  procedure,— direct 
the  Sheriff's  and  Sheriffs-substitute 
of  the  different  counties  to  take  the 
most  rigorous  steps  to  check  such 
a  practice ;  to  employ  no  commis- 
sioner who  does  not  conduct  the 
business  in  a  legal  and  regular 
manner;  to  inquire  and  ascertain 


in  the  cases  now  before  them,  in 
which  proof  has  been  taken  or  is 
going,  on,  whether  such  proof  has 
been  to  any  extent  taken  in  the 
foresaid  illegal  and  irregular  man- 
ner ;  and  in  all  instances  in  which 
that  shall  be  found  to  have  been 
the  case,  to  direct  that  no  fee  or 
remuneration  shall  be  paid  to  the 
commissioner  guilty  of  such  irregu- 
lar and  illegal  conduct. 


And  the  Lords  appoint  this  Act  to  be  inserted  in  the  Books  of  Sede- 
runt, and  to  be  printed  and  published  in  the  usual  form. 

Dun.  M'Nbil,  I.P.D. 

16  £&  17  Vict.^  c.  80. — An  ACT  to  facilitate  procedure  in  the 
Sheriff-courts  Id  Scotland. — 15th  August  1853. 

Whereas  an  Act  was  passed  in  the  fii'st  year  of  the  reign  of  Her  pre- 
sent Majesty,  entitled  An  Act  for  the  more  effectual  recovery  of  Small 
Debts  in  tlie  SJieriff-courts^  and  for  reffulating  the  establishment  of  Cir- 
cuit Courts  for  the  trial  of  Small  Debt  caAes  by  tlie  Sheriffs  in  Scotland 
(7  Will.  IV.  &  1  Yict.,  c.  41) ;  and  another  Act  was  passed  in  the 
Session  of  Parliament  held  in  the  first  and  second  years  of  the  reign 
of  Her  present  Majesty,  intituled  An  Act  to  regulate  tlit  constitution^ 
jurisdiction^  and  forms  of  process  in  Sheriff-courts  in  Scotland  (1  & 
2  Vict.,  c.  119) ;  And  whereas  it  is  expedient  to  facilitate  procedure 
in  the  Sheriff- courts  in  Scotlaxid^  and  to  make  further  provision  for 
the  cheap  and  speedy  administration  of  Justice  in  the  said  Courts : 
Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritaal  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  au- 
thority of  the  same,  as  follows : 

Proceedings  in  Ordinart  Causes. 

1.  With  respect  to  cases  in  the  Sheriff-court,  other  than  those 
provided  for  by  the  first-recited  Act  as  extended  by  this  Act,  be  it 
enacted  as  follows : 

[Short  form  of  summons.'] — The  summons  shall  be  in  the  form, 
as  nearly  as  may  be,  of  the  schedale  (A)  annexed  to  this  Act,  and 
such  short  form  shall  be  equally  effectual  to  all  intents  and  purposes, 
including  arrestment  on  the  dependence  where  the  summons  contains 
a  waiTant  to  arrest  in  terms  of  such  schedule,  as  the  forms  at  pre- 
sent in  use. 
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2.  [Decree  in  absence.  Provision  for  rqfontng,'] — Where  no  ap- 
pearance shall  be  entered  for  the  defender,  the  Sheriff  may,  at  any 
court  held  after  the  day  of  compearance,  give  decree  in  terms  of  such 
stimmons,  in  like  manner  as  at  present  where  no  appearance  is  made 
for  the  defender,  and  such  decree  shall  be  in  all  i-espects  equivalent  to 
a  decree  in  absence  obtained  under  the  forms  at  present  in  use :  Pro- 
vided always  that  the  defender  may  obtain  himself  reponed  against 
such  decree,  whether  extracted  or  not,  at  any  time  before  implement 
has  followed  thereon,  or  against  such  part  thereof  as  may  not  have 
been  implemented,  by  lodging  with  the  sheriff-clerk  a  reponing  note 
in  the  form  in  schedule  (B)  annexed  to  this  Act,  and  consigning 
therewith  the  sum  of  expenses  decerned  for,  a  copy  of  which  note 
shall  at  the  same  time  be  delivered  or  transmitted  through  the  post  office 
to  the  pursuer  or  his  agent  in  the  action,  and  a  certificate  by  the 
sheriff-clerk  that  such  note  has  been  lodged  shall  operate  as  a  sist  of 
diligence  ;  and  where  such  note  shall  have  been  lodged  and  consigna- 
tion made  as  aforesaid,  the  Sheriff  shall  pronounce  a  judgment  repon- 
ing the  defender,  and  shall  also  appoint  the  consigned  money  to  be 
paid  over  to  the  pursuer,  unless  special  cause  be  shown  to  the  con- 
trary, and  the  cause  shall  thereafter  proceed  in  all  respects  as  if  ap- 
pearance were  made  therein,  in  manner  hereinafter  provided,  of  the 
date  of  such  judgment :  Provided  always  that  where  a  charge  has 
been  given,  or  any  step  of  diligence  has  been  taken  on  the  decree 
prior  to  the  application  to  be  reponed,  it  shall  be  competent  to  the 
Sheriff  in  the  course  of  the  proceedings  in  the  cause  to  decern  in  favour 
of  the  pursuer  for  the  expense  of  such  charge  or  diligence,  or  snch 
part  thereof  as  shall  be  just. 

8.  [Procedure  where  defender  enters  appearance.  Condescendence 
and  defences  to  be  lodged.] — Where  the  defender  intends  to  state  a 
defence,  he  shall  en^er  appearance  by  lodging  with  the  sheriff'-clerk, 
at  latest  on  the  day  of  compearance,  a  notice  in  the  form  of  schedule 
(C)  annexed  to  this  Act :  and  on  the  firat  court-day  thei-eafter,  or  on 
any  other  court-day  to  which  the  diet  may  be  adjourned,  not  being 
later  than  eight  days  thereafter,  the  Sheriff  shall  hear  the  parties  in 
explanation  of  the  grounds  of  action  and  the  nature  of  the  defence  to 
be  stated  thereto,  and  if  satisfied  that  no  further  written  pleadings 
are  necessary  he  shall  cause  a  minute,  in  the  form  of  the  schedule  (T>) 
annexed  to  this  Act,  to  be  written  on  the  summons,  setting  forth  con- 
cisely the  ground  of  defence,  which  minute  shall  be  subscribed  by  the 
parties  or  their  procuratoi*s,  and  the  Sheriff  shall  thereupon  close  the 
record  by  writing  under  the  said  minute  *^  record  closed,^*  and  signing 


Paet  I.]  ORDINARY  COURT— GENERAL  ACTS.  Ixxiii 


16  &  17  Vict.,  c.  80. 


and  dating  the  same ;  bnt  if  the  Sheriff  shall  be  satisfied  that  the  re- 
cord cannot  properly  be  made  up  without  condescendence  and  de- 
fences, he  shall  pronounce  an  order  for  the  same ;  and  in  such  event 
the  pursuer  shall,  within  six  days  thereafter,  lodge  with  the  sheriff- 
clerk  a  condescendence  setting  forth  articulately,  and  as  concisely  as 
may  be,  without  any  argument  or  unnecessary  matter,  the  facts  ne- 
cesstiiy  to  found  the  conclusions  of  the  summons  which  he  avers  and 
is  ready  to  prove,  together  with  a  note  of  pleas  in  law ;  and  the  de- 
fender shall,  within  ten  days  after  the  lodging  of  such  condesceu- 
dencCf  lodge  his  defences,  setting  forth  articulately  his  answers  to 
such  condescendence,  and  also,  where  necessary,  setting  forth  articu- 
lately, under  a  separate  head,  any  counter -statements  necessary  for 
his  defence  which  he  avere  and  is  ready  to  prove,  and  there  shall  be 
appended  to  such  defences  a  note  of  the  defender's  pleas  in  law,  and 
such  defences  shall  be  framed  as  concisely  as  may  be,  without  any 
argument  or  unnecessary  matter. 

4.  {^Record  to  be  made  up  and  closed.'] — The  sheriff-clerk  shall, 
as  soon  as  defences  tire  lodged,  transmit  the  process  to  the  Sheriff, 
who  shall  consider  the  same,  and  shall  as  soon  as  may  be,  and  at 
latest  within  six  days  after  the  date  of  lodging  the  defences,  appoint 
the  parties  or  their  procurators  to  meet  him,  and  shall  at  such  meeting, 
if  dilatoiy  defences  have  been  stated,  dispose  at  once,  where  possible, 
of  such  dilatory  defences,  or  may  reserve  consideration  of  them  till  a 
future  stage  of  the  cause ;  and,  unless  where  the  pursuer  is  willing  to 
close  on  summons  and  defences,  the  Sheriff  may,  if  ho  thinks  fit,  order 
one  revisal  of  the  condescendence  and  defences  respectively,  which 
revlsal  shall  be  made  upon  the  original  papers,  unless  the  Sheriff,  for 
special  cause  assigned,  shall  direct  to  the  contrary ;  and  as  soon  as 
revised  defences  are  lodged,  the  sheriff-clerk  shall  transmit  the  pro- 
cess to  the  Sheiiff,  who  shall  thereupon  appoint  the  parties  or  their 
procurators  to  meet  him  as  soon  as  may  be,  and  at  latest  within  six 
days  after  the  date  of  the  lodging  of  the  revised  defences ;  and  at 
such  meeting  after  the  lodging  of  the  defences,  or  the  revised  defences, 
as  the  case  ma}'  be,  or  at  an  adjourned  meeting,  if  the  Sheriff  has  seen 
fit  to  adjourn  (which  he  is  hereby  authorised  to  do  where  necessary, 
but  for  no  longer  period  than  eight  days),  the  Sheriff  shall  allow  the 
pursuer  or  his  procurator  to  put  upon  record,  in  concise  and  articulate 
form,  where  this  has  not  been  already  done,  his  answers  to  the  de- 
fender's statement  of  facts,  or  a  simple  minute  of  denial  where  that 
shall  be  deemed  by  the  Sheriff  to  be  sufficient,  and  shall  allow 
each  party  to  adjust  his  own  part  of  the  record,  and  shall  strike 
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oat  of  the  record  any  matter  which  he  may  deem  to  be  either 
irrelevant  or  unnecessary ;  and  the  record  shall  then  be  closed,  by  the 
Sheriff  writing  upon  the  interlocutor  sheet  the  words  ^^  record  closed,** 
and  signing  and  dating  the  same. 

5.  [_After  record  is  closed  Sheriff  to  hear  parties,  or  to  appoint  diet 
for  proof  and  to  dispose  of  case."] — After  the  record  is  closed,  the 

Sheriff  shall  hear  the  parties  or  their  procurators  upon  the  merits  of 
the  cause,  and  upon  their  respective  pleas,  or,  when  he  deems  pi*oof  to 
be  necessary,  shall  appoint  a  diet  for  proof  on  an  early  day,  and  shall 
hear  the  parties  or  their  procurators  after  such  proof  is  led ;  and  after 
such  hearing,  or  such  proof  and  heaiiog,  as  the  case  may  be,  the 
Sheriff  shall  pronounce  judgment  with  the  least  possible  delay :  Pro- 
vided always  that  it  shall  be  competent  to  the  Sheriff,  on  the  written 
consent  of  both  parties,  to  dispose  of  the  cause  upon  the  papera 
without  further  statement  or  argument. 

6.  [Periods  for  lodging  papers  peremptory ;  but  prorogations  may 
be  granted  of  consent,  and  once  on  cause  shown.'] — Where  any  con- 
descendence or  defences,  or  revised  condescendence  or  revised  de- 
fences, or  other  paper,  shall  not  be  given  in  within  the  periods  pre- 
scribed or  allowed  by  this  Act,  the  Sheriff  shall  dismiss  the  action, 
or  decern  in  terms  of  the  summons,  as  the  case  may  be,  by  default, 
unless  it  shall  be  made  to  appear  to  his  satisfaction  that  the  failnre  to 
lodge  such  paper  arose  from  unavoidable  or  reasonable  causes,  in 
which  case  the  Sheriff  may  allow  the  same  to  be  received  on  pa}'- 
ment  of  such  sum  in  name  of  expenses  as  he  shall  think  just :  Pro- 
vided always  that  the  periods  appointed  for  lodging  any  paper,  or  for 
transmitting  any  process  to  the  Sheriff,  or  for  closing  a  record,  may 
always  be  once  prorogated  by  the  Sheriff  without  consent  on  special 
cause  shown,  and  may  always  be  prorogated  by  written  consent  of 
parties,  with  the  apjn'obation  of  the  court ;  and  in  every  interlocutor 
prorogating  on  special  cause  shown  the  time  for  lodging  any  paper, 
the  nature  of  such  cause  shall  be  set  forth,  and  a  definite  time  shall 
be  therein  fixed  within  which  the  paper  is  to  be  lodged. 

7.  [Provision  for  causes  commenced  by  petition, ] — In  all  applica- 
tions before  the  Sheriff  which  are  at  present  commenced  by  petition, 
and  are  not  othem'ise  regulated  by  this  Act,  the  petition  shall  be  a^ 
nearly  as  may  be  in  the  form  of  schedule  (E)  annexed  to  this  Act ; 
and  thereafter  the  procedure  under  such  petition  shall,  as  nearly  as 
may  be,  be  the  same  as  hereinbefore  provided  in  regard  to  oixliiiary 
actions. 

cedure  in  multiplepoindingsJ] — In  actions  of  multiplepoind- 


Pabt  I.]  ORDINARY  COURT — GENERAL  ACTS.  Ixxv 

16  and  17  Vict.,  c.  80. 

ing,  the  party  raising  the  summons  sliall  set  forth  in  the  body  thereof 
who  is  the  real  raiser  of  the  action  ;  and  the  Sheriff  shall,  at  the  first 
calling  of  the  cause,  where  no  defences  are  stated,  or  where  defences 
are  stated  and  repelled  at  the  first  calling  thereafter,  pronounce  an 
order  for  claims  within  a  short  space  ;  and  it  shall  be  competent  for 
any  number  of  parties  whose  claims  in  such  action  depend  upon  the 
same  gi'ound  to  state  such  claims  in  the  same  paper ;  and  as  soon  as 
the  parties  who  shall  appear  and  claim  an  interest  in  the  fund  shall 
have  lodged  their  claims,  or  had  opportunity  allowed  them  for  doing 
so,  the  Sheriff  shall  appoint  the  parties  or  their  procurators  to  meet 
him ;  and  at  such  meeting  he  shall  allow  each  party  to  adjust  his 
own  part  of  the  record,  and  to  meet  the  averments  of  any  other 
claimant  or  claimants  so  far  as  necessary,  and  the  procedure  at  such 
meeting,  and  in  the  after  progress  of  the  cause,  shall  be  as  nearly  as 
may  be  the  same  as  is  hereinbefore  provided  with  reference  to  ordi- 
naiy  actions  after  defences  have  been  lodged. 

9.  [Short  forms  of  execution  provided,'}— "Every  execution  of  a 
summons,  and  every  execution  of  service  of  a  petition,  shall  be  wi-it- 
ten  at  the  end  of  the  summons  or  petition  itself,  and  where  necessary 
on  continuous  sheets,  but  not  on  a  separate  paper ;  and  such  execu- 
tion shaU  be  in  the  form  or  as  nearly  as  may  be  in  the  form  of 
schedule  (F)  annexed  to  this  Act,  which  form  shall  be  equally  valid 
and  effectual  in  all  respects  as  the  longer  form  of  execution  at  pre- 
sent in  use. 

10.  [  Written  proofs  abolished ;  and  proofs  how  to  he  taken.  Absent 
or  aged  or  infirm  witnesses  may  be  examined  on  commission.  Remits  may 
be  made  to  person  ofshili,  cmd,  if  of  consent,  his  report  shall  be  final,'} 
— Where  proof  shall  be  allowed,  a  diet  of  proof  shall  be  appointed  at 
which  the  evidence  shall  be  led  before  the  Sheriff,  who  shall  with  his 
own  hand  take  a  note  of  the  evidence,  setting  forth  the  witnesses  ex- 
amined, and  the  testimony  given  by  each,  not  by  question  and  answer, 
but  in  the  form  of  a  narrative,  and  the  documents  adduced,  and  any 
evidence,  whether  oral  or  written,  tendered  and  rejected,  with  the 
ground  of  such  rejection,  and  a  note  of  any  objections  taken  to  the 
admission  of  evidence,  whether  oral  or  written,  allowed  to  be  received  ; 
which  note  of  the  evidence  shall  be  forthwith  lodged  in  process,  and 
the  sheriff-clerk  shall  mark  the  documents  admitted  in  evidence,  and 

'  also,  separately,  any  documents  tendered  and  rejected ;  and  the  diet 
of  proof  shall  not  be  adjourned  unless  on  special  cause  shown,  which 
shall  be  set  forth  in  the  interlocutor  making  the  adjournment ;  and 
the  proof  shall  be  taken  as  far  as  may  ^  continuously,  and  with  as 
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little  interval  as  the  circumstances  or  the  justice  of  the  case  will  ad- 
mit of ;  and  the  note  of  the  evidence  given  by  each  witness  shall  be 
read  over  to  him  by  the  Slieriff,  and  signed  by  the  witness  (if  be  can 
write)  on  the  last  page  in  open  court  before  the  witness  is  dismissed  : 
provided  always  that  in  the  event  of  the  Sheriff  being  unavoidably 
prevented  from  taking  such  notes  with  his  own  hand,  he  shall  dictate 
the  same  to  any  competent  person  he  may  select :  Provided  always 
that  it  shall  be  competent  to  the  Sheriff,  where  any  witness  or  Iiaver 
is  resident  beyond  the  jurisdiction  of  the  court,  or  by  reason  of  age, 
infirmity,  or  sickness,  is  unable  to  attend  the  diet  of  proof,  to  grant 
commission  to  any  person  competent  to  take  and  report  in  writing  the 
evidence  of  such  witness  or  haver ;  provided  also  that  it  shall  be  com- 
petent to  the  Sheriff  to  remit  to  persons  of  skill  or  other  persons  to 
report  on  any  matter  of  fact,  and  wliere  such  remit  shall  be  made  of 
consent  of  both  parties  the  Sheriff  shall  hold  the  report  to  be  final  and 
conclusive  with  respect  to  the  matter  of  such  remit. 

11.  ^Certified  copy  interlocutor  of  proof  to  be  tocarant  for  citing 
witnesses  and  havers,  and  to  be  operative,  by  simple  indorsation^  in 
other  counties."] — When  a  diet  of  proof  shall  be  appointed  by  the 
Sheriff,  a  copy,  certified  by  the  sheriff-clerk,  of  the  interlocutor  fixing 
such  diet,  or  of  that  portion  of  such  interlocptor  which  relates  to  that 
matter,  shall  be  a  suflScient  warrant  to  any  sheriff-officer  in  Scotland 
(acting  within  his  own  county)  to  cite  witnesses  and  havers,  at  the 
instance  either  of  the  pursuer  or  defender,  to  attend  such  proof;  and 
such  warrant  shall  have  the  same  force  and  operation  in  any  other 
county  as  in  the  county  in  which  it  was  issued,  the  same  being  in  eveiy 
case  in  which  it  is  executed  in  another  county  from  that  in  which  it  is 
issued  indorsed  by  the  sheriff- clerk  of  such  other  county,  who  is  here- 
by required  to  make  and  date  such  indorsation ;  and  the  citation  and 
execution  thereof  shall  be  in  the  form  of  schedule  (G)  annexed  to  this 
Act ;  and  if  any  witness  or  haver  duly  cited  on  a  citation  of  at  least 
forty. eight  hours  shall  fail  to  appear,  he  shall  forfeit  and  pay  a  pen- 
alty not  exceeding  forty  shillings,  unless  a  reasonable  excose  be 
offered  and  sustained  by  the  Sheriff,  for  which  penalty  decree  shall  be 
given  by  the  Sheriff  in  favour  of  the  party  on  whose  behalf  he  was 
cited  ;  and  it  shall  be  fui-ther  competent  to  the  Sheriff  to  grant  second 
diligencie  for  compelling  the  attendance  of  such  witness  or  haver,  the 
expense  whereof  shall  in  like  manner  be  decerned  for  against  the 
witness  or  haver  against  whom  the  same  has  been  issued,  unless  a 
special  reason  to  the  contrary  be  stated  and  sustained  by  the  Sheriff". 

12.  [  Written  argument  abolished,  cmd  oral  pleadings  substituted.'] 
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— The  parties  or  their  procnrators  shall  be  entitled  to  be  heard  orally 
when  the  canse.  shall  be  ripe  for  judgment,  and  on  the  import  of  any 
concluded  proof,  and  at  any  other  stage  of  the  cause  when  argument 
may  be  necessary  and  shall  be  appointed  by  the  Sheriff;  and  it  shall 
not  be  competent  at  any  stage  of  the  cause  to  receive  any  wi'itten 
argumentive  pleading,  excepting  as  hereinafter  provided  ;  but  the 
Sheriff  shall,  if  required  by  either  of  the  parties,  take  a  note  of  the 
authorities  cited  in  the  course  of  the  oral  argument,  and  also,  where 
he  shall  see  fit,  of  the  argument,  and  such  note  shall  form  part  of  the 
process. 

13.  [^Sheriff  in  deciding  to  state  t/te  grounds  of  his  judgment.'] — In 
all  cases  where  a  Sheriff-substitute  or  Sheriff  pronounces  an  interlocu- 
tor disposing  of  a  dilatory  defence  or  sisting  process,  or  deciding  on 
the  admissibility  of  evidence  or  any  plea  of  confidentiality,  or  giving 
any  interim  decree,  or  disposing  in  whole  or  in  part  of  the  merits  of  the 
cause,  it  shall  be  the  duty  of  such  Sheriff-substitute  or  Sheriff,  as  the 
case  may  be,  to  set  forth  in  such  interlocutor,  or  in  a  note  appended 
to  and  issued  along  with  it,  the  grounds  on  which  he  has  proceeded. 

14.  {^Decree  for  expenses  to  include  expense  ofextractJ] — Every  de- 
cree for  expenses  pronounced  after  the  passing  of  this  Act  shall  be 
held  to  include  a  decree  for  the  expense  of  extracting  the  same. 

15.  ^Action  not  prosecuted  dismissed."] — ^Where  in  any  cause  neither 
of  the  parties  thereto  shall,  during  the  period  of  three  consecutive 
months,  have  taken  any  proceeding  therein,  the  action  shall,  at  the  ex- 
piration of  that  period,  (eo  ipso)  stand  dismissed,  without  prejudice 
nevertheless  to  either  of  the  parties,  within  three  months  after  the  ex- 
piration of  such  first  period  of  three  months,  but  not  thereafter,  to  re- 
vive the  said  action  on  showing  good  cause  to  the  satisfaction  of  the 
Sheriff  why  no  procedure  had  taken  place  therein,  or  upon  payment  to 
the  other  party  of  the  preceding  expenses  incurred  in  the  cause,  where- 
upon such  action  shall  be  revived  and  proceeded  with  in  ordinary  form ; 
with  power  to  the  Sheriff,  if  he  shall  see  fit,  to  disallow  such  expenses, 
or  any  part  thereof,  in  the  accounts  of  the  agent  of  either  party  against 
his  client:  Provided  always  that  nothing  herein  contained  shall  apply 
to  cases  in  which  the  right  under  such  action  has  been  acquired  by  a 
third  party,  by  death  or  otherwise,  within  such  period  of  six  months. 

16.  [Judgment  of  the  Sheriff-substitute  may  be  appealed  against  by 
petition  or  hearing.  Review  by  S/teriff  to  be  obtained  by  simple  appeal.] 
— Where  any  judgment  shall  be  pronounced  by  the  Sheriff-substitute 
which  under  this  Act  may  be  brought  under  the  review  of  the  Sheriff, 
the  party  who  proposes  to  appeal  against  the  same  shall,  within  seven 
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days  from  the  date  thereof,  engross  and  sign,  by  himself  or  his  agent, 
nnder  the  interlocutor  appealed  against  the  words,  *^  I  appeal  against 
this  interlocutor^^'  and  thereafter  it  shall  be  competent  for  snch  party 
to  lodge  with  the  sheriff-clerk,  within  eight  days,  a  reclaiming  petition 
against  the  said  judgment  and  any  prior  judgment  which  may  under  this 
Act  be  then  appealed,  which  reclaiming  petition  the  sheriff-clerk  shall 
forthwith  transmit  to  the  Sheriff,  who  may  order  answers  thereto,  and 
shall  thereafter  dispose  of  such  appeal ;  or  otherwise  the  party  appeal- 
ing may  intimate,  by  notice  lodged  with  the  sheriff-clerk  within  the 
period  aforesaid,  his  desire  to  be  heard  orally  before  the  Sheriff  on 
such  judgment  or  judgments,  in  which  case  the  Sheriff  shall  hear  the 
parties  or  their  procurators  on  such  appeal,  and  shall  dispose  of  the 
same;  and  the  Sheriff  shall  have  power,  in  cases  requiring  extraordi- 
nary dispatch,  to  order  a  reclaiming  petition  and  answers  instead  of 
hearing  the  parties  orally ;  but  it  shall  not  be  comi)etent  In  any  case 
in  reviewing  such  judgment  both  to  receive  a  reclaiming  petition  and 
to  hear  the  parties  orally:  Provided  always  that  if  no  reclaiming 
petition  shall  have  been  lodged,  and  if  neither  party  shall  within  the 
period  above  mentioned  require  to  be  heard  before  the  Sheriff,  he  may 
proceed  to  dispose  of  such  appeal  without  farther  argument,  and  it 
shall  be  competent  for  the  Sheriff,  where  the  cause  is  before  him  on 
appeal  on  any  point,  to  oi)en  up  the  record  ex  propria  motu  if  it  shall 
appear  to  him  not  to  have  been  properly  made  up. 

17.  [iVo  appeal  aUowed  during  the  leading  of  the  proof  J\ — ^It  shall 
not  be  competent,  prior  to  the  closing  of  the  proof,  to  appeal  to  the 
Sheriff  against  any  interlocutor  of  the  Sheriff-substitute  on  the  ad- 
missibility of  evidence  pronounced  during  the  leading  of  the  proof; 
but  it  shall  be  competent,  on  the  proof  being  declared  closed,  or  within 
seven  days  thereafter,  to  appeal  against  all  or  any  of  such  interlocn- 
tors;  and  the  Sheriff  shall  pronounce  such  judgment  on  the  appeal  as 
shall  be  just,  and  shall  appoint  any  evidence  which  he  may  think 
ought  not  to  have  been  rejected  to  l>e  taken  l>efore  the  case  shall  be 
advised  on  its  merits. 

18.  [Except  by  persons  pleading  confidentiality,  or  objecting  to  pro- 
duction of  writings,'] — Provided  always  that  nothing  m  this  Act  con- 
tained shall  preclude  any  person,  whether  party  to  the  cause  or  not, 
who  may  plead  confidentiality,  whether  with  reference  to  documentaxy 
or  oral  evidence,  or  any  peraon  not  l>eing  a  party  to  the  cause,  who 
may  object  to  produce  writings,  whether  on  pleas  of  alleged  hypothec 
or  otherwise,  from  taking  to  review  any  judgment  of  the  Sheriff-sub- 
stitote  or  Sheriff  disposing  of  such  pleas,  in  whole  or  in  part;  but  the 
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judgment  of  the  Sheriff-substitute  disposing  of  such  pleas  shall  only  be 
reviewable  by  such  person  taking  an  appeal  at  the  time  in  open  court, 
which  appeal  shall  be  minuted  by  the  Sheriff-substitute^  and  thereupon 
such  part  of  the  proceedings  as  may  be  necessary  for  the  disposal  of 
such  appeal,  or  as  the  Sheriff  may  require,  shall  be  transmitted  by  the 
sheriff-clerk  to  the  Sheriff,  who  shall  dispose  of  the  same  summarily, 
but  may  appoint  a  hearing  before  giving  judgment:  Provided  also 
that  no  such  appeals  by  any  such  person  pleading  confidentiality  as 
aforesaid,  or  by  any  such  person  objecting  to  produce  writings  as 
aforesaid,  shall  be  held  to  remove  the  cause  from  before  the  Sheriff- 
substitute  as  regards  any  point  or  points  not  necessarily  dependent 
on  the  interlocutor  or  judgment  appealed  from;  but  as  to  all  such 
points,  the  cause  may  be  proceeded  with  before  the  Sheriff-substitute 
as  if  no  such  appeal  had  been  taken. 

19.  [A'o  appeal  aUowed  {except  in  certain  cases)  till  judgment  an  the 
merits,'] — Until  an  interlocutor  shall  have  been  pronounced  disposing 
in  whole  or  in  part  of  the  merits  of  the  cause,  it  shall  not  be  compe- 
tent to  appeal  to  the  Sheriff  against  any  interlocutor  of  the  Sheriff- 
substitute  not  being  an  interlocutor  disposing  of  a  dilatory  defence, 
or  an  interlocutor  slsting  process,  or  an  Interlocutor  allowing  a  proof, 
or  to  appeal  to  the  Sheriff  against  any  interlocutor  of  the  Sheriff- 
substitute  on  the  admissibility  of  evidence  pronounced  during  the 
leading  of  the  proof,  except  as  hereinbefore  provided  for;  but  it  shall 
be  competent  in  every  case  in  which  an  appeal  against  any  interlo- 
cutor is  taken  also  to  appeal  against  all  or  any  of  the  interlocutors 
previously  pronounced,  whether  before  or  after  the  date  of  closing  the 
record,  or  whether  the  record  has  been  closed  or  not,  and  the  Sheriff 
shall  pronounce  such  judgment  on  the  appeal  as  shall  be  just. 

20.  [  Where  mistakes  in  a  judgment  may  be  corrected  without  review,] 
— ^It  shall  be  competent  to  any  Sheriff-substitute  or  Sheriff  to  correct 
any  merely  clerical  eiTor  in  his  judgment  at  any  time  before  the  pro- 
ceedings have  been  transmitted  to  the  judge  or  court  of  review,  dot 
being  later  than  seven  days  from  the  date  of  such  judgment. 

21.  ^Procedure  in  consistorial  and  maritime  causes.] — The  pro- 
cedure in  consistorial  and  maritime  causes  shall  be  as  nearly  as  may 
be  the  same  as  is  herembefore  provided  with  reference  to  ordinary 
actions. 

22.  [Judgment  of  Sheriff  in  causes  not  exceeding  £25  to  be  final,] 
— It  shall  not  be  competent,  except  as  hereinafter  specially  provided 

*  for,  to  remove  from  a  Sheriff-court,  or  to  bring  under  review  of  the 
Conrt  of  Session,  or  of  the  Circuit  Court  of  Justiciary,  or  of  any  other 
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court  or  tribunal  whatever,  by  advocation,  appeal,  suspension,  or  re- 
duction, or  in  any  other  manner  of  way,  any  cause  not  exceeding  the 
-alae  of  twenty-five  pounds  sterling,  or  any  interlocutor,  judgment, 
or  decree  pronounced  or  which  shall  be  pronounced  in  such  cause  by 
the  Slicriff. 

23.  [^Causes  of  any  value  may  be  tried  in  a  summary  way  by  con- 
sent of  all  the  parties.]— It  shall  be  competent  in  all  civil  causes  above 
the  value  of  twelve  pounds,  competent  before  the  SheriiF,  for  the  par- 
tics  to  lodge  in  processa  minute,  signed  by  themselves  or  by  their 
procurators,  setting  forth  their  agreement  that  the  cause  should  be 
tried  in  the  summary  way  provided  in  the  said  firet-recited  Act,  and 
the  Sheriff  shall  thereupon  hear,  try,  and  determine  such  action  in 
such  summary  way,  and  in  such  case  the  whole  powers  and  provisions 
of  the  said  first-recited  Act  shall  be  held  applicable  to  the  said  action: 
Provided  always  that  the  parties,  or  any  of  them,  shall  be  entitled  to 
appear  and  plead  by  a  procurator  of  the  court. 

24.  [/n  cases  exceeding  £25,  review  limited  to  final  judgments^  jr.] 
— It  shall  be  competent,  in  any  cause  exceeding  the  value  of  twenty- 
five  pounds,  to  take  to  review  of  the  Court  of  Session  any  interiocutor 
of  a  Sheriff  sisting  process,  and  any  interlocutor  giving  interim  decree 
for  payment  of  money,  and  any  interlocutor  disposing  of  the  whole 
merits  of  the  cause,  although  no  decision  has  been  given  as  to  ex- 
penses, or  although  the  expenses,  if  such  have  been  found  due,  have 
not  been  modified  or  decerned  for;  but  it  shall  not  be  competent  to 
take  to  review  any  interlocutor  judgnieut,  or  decree  of  a  Sheriff  not 
being  an  interlocutor  sisting  process,  or  giving  interim  decree  for 
payment  of  money,  or  disposing  of  the  whole  merits  of  the  cause  as 
aforesaid;  and  the  provisions  of  an  Act  passed  in  the  fiftieth  year  of 
the  reign  of  His  Majesty  King  George  the  Thiixl,  intituled  An  Act  for 
abridging  the  form  of  extracting  deaees  of  the  Court  of  Session  in  Scot- 
land, and  for  the  regulation  of  certain  parts  of  the  proceedings  of  that 
Courts  and  also  the  provisions  of  an  Act  passed  in  the  sixth  year  of 
the  reign  of  His  Majesty  King  George  the  Fourth,  intituled  An  Act 
for  the  better  regulating  of  the  Forms  of  process  in  the  Courts  of  Law 
in  Scotland,  are,  in  so  far  as  inconsistent  with  this  enactment,  hereby 
repealed :  Provided  always  that  when  any  interlocutor  shall  be  brought 
under  review  of  the  Court  of  Session,  it  shall  be  competent  for  that 
Court  also  to  review  all  the  previous  interlocutors  pronounced  in  the 
cause. 

25.  [Wliere  either  party  desires  ii^  case  to  go  at  once  to  the  Inner- 
HouseJ]  —All  cases  of  advocation  which  shall  come  to  depend  before 
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the  Court  of  Session  may  be  brought,  in  the  first  instance,  before  one 
or  other  of  the  divisions  of  the  Court  of  Session,  or,  bj  consent  of  both 
parties,  before  any  Lord  Ordinary  in  the  Outer-House,  in  which  last 
case  the  judgment  to  be  pronounced  by  such  Lord  Ordinary  shall  be 
final,  and  shall  not  be  subject  to  review  by  the  Inner-H9use,  or  by 
appeal  to  the  House  of  Lords. 

26.  [^SmaM  Debt  jurisdiction  extended  to  causes  not  exceeding  £12.] 
And  with  respect  to  small  debt  cases  not  exceeding  twelve  pounds : 

The  provisions  of  the  said  first-recited  Act  shall  be  extended  to 
all  causes,  prosecutions,  applications  for  sequestration  and  sale,  and 
other  actions  and  proceedings  of  the  nature  set  forth  in  the  said  first- 
recited  Act,  wherein  the  debt,  demand,  or  penalty  in  question,  or 
the  fund  in  medio^  shall  not  exceed  the  value  of  twelve  pounds,  ex- 
clusive of  expenses  and  fees  of  extract ;  and  the  said  first-recited  Act 
shall  be  read  and  construed  as  if  the  words  ^'  twelve  pounds"  were 
substituted  for  the  words  '^  eight  pounds  six  shillings  and  eightpence,*' 
wherever  these  latter  words  occur  in  the  said  first-recited  Act :  Pro- 
vided always  that  in  any  case  in  which  a  decree  pronounced  by  the 
Sheriff  in  the  Small  Debt  Court  for  any  sum  exceeding  eight  pounds 
six  shillings  and  eight  pence  shall  have  been  put  to  execution  by  im- 
prisonment, the  party  so  imprisoned  shall  be  entitled  to  bring  such 
decree  under  review  of  the  Sheriff  by  way  of  suspension  and  liberation, 
and  such  suspension  and  liberation  shall  proceed  in  the  form  provided 
for  summary  petitions  by  this  Act. 

Pbocebdikgs  in  Sequestrations  for  Rent. 

27.  And  with  respect  to  proceedings  before  the  Sheriff-court  for 
sequestration  and  sale  for  recovery  or  in  security  of  rents,  be  it  enact- 
ed as  follows : 

[Petition  for  sequestration  may  also  condudejbr  payment,'] — Every 
petition  for  sequestration  and  sale  for  recovery  or  in  security  of  rents, 
whether  such  petition  be  presented  after  the  term  of  payment  or 
eurrente  termiho^  may  contain  a  prayer  for  a  decree  for  payment  of 
the  rent  with  reference  to  which  the  petition  is  presented,  and  it  shall 
be  competent  to  the  Sheriff  to  pronounce,  under  such  petition,  decree 
for  payment  of  such  rent  or  any  part  thereof,  and  every  such  decree 
shall  be  extractable  in  ordinary  form,  and  shall  otherwise  have  the 
same  force  and  effect  in  every  respect  as  any  decree  for  payment  pro- 
nounced in  any  petition  for  sequestration  and  sale  in  which  a  decree 
for  payment  of  rent  might  be  competently  Inserted  before  the  passing 
of  this  Act. 
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28,  Ipperation  of  provisions  in  first-reeited  Act  extended^] — ^The 
provisioDs  of  the  said  first-recited  Act  for  the  snmmar}'  tritl  and  de- 
termination of  sequestrations  for  rent  where  the  rent  or  balance  of 
rent  does  not  exceed  the  snm  of  eight  pounds,  six  shillings  and  eight- 
pence  (and  which  provisions  are  made  applicable  bj  this  Act  to 
sequestrations  for  rent  where  the  rent  or  balance  of  rent  does  not  ex- 
ceed the  sum  of  twelve  pounds),  are  declared  to  extend,  and  the 
same  are  hereby  extended,  to  all  sequestrations  applied  for  currtnte 
termino  or  in  security. 

PROCEEDINOS  IN  ACTIOKS  OF  ReM OTINO. 

29.  And  with  respect  to  actions  of  removing  before  the  Sheriff- 
court,  be  it  enacted  as  follows  : 

[Timt  witiivn  which  summons  may  he  raiaed.'] — It  shall  be  com- 
petent to  raise  a  summons  of  removing  at  any  time,  provided  there 
be  an  interval  of  at  least  forty  days  between  the  date  of  the  execution 
of  the  summons  and  the  term  of  removal,  or  where  there  is  a  separate 
ish  as  regards  land  and  houses,  or  otherwise  between  the  date  of  the 
execution  of  the  summons  and  the  ish  which  is  first  in  date. 

SO.  [Lease  containing  obligation  to  remove  equivalent  to  decree  of 
removing^  provided  forty  days''  notice  be  gtven."] — Where  any  lands  or 
heritages  are  held  under  a  probative  lease  specifying  a  term  of 
endurance,  such  lease,  or  an  extract  thereof  from  the  books  of  any 
court  of  record,  shall  have  the  same  force  and  effect  in  every  respect 
M  any  extract  decree  of  removing  obtained  in  any  ordinary  action  of 
removing  at  the  instance  of  the  party,  granter  of  such  lease  or  in  the 
right  of  the  granter  of  such  lease,  against  the  party  in  possession 
under  such  lease,  whether  such  party  in  possession  be  the  lessee 
named  in  such  lease  or  not,  decerning  such  party  in  possession,  his 
family,  sub-tenants,  cottars,  and  dependants,  with  their  goods  and 
gear,  to  be  removed  aod  ejected  from  the  said  lands  or  heritages  at 
the  term  or  terms  corresponding  to  the  expiration  of  the  term  or 
terms  of  endurance  specified  in  such  lease ;  and  such  lease  or  extract 
thereof  shall,  along  with  a  written  authority  signed  by  the  land* 
lord  or  his  factor  or  agent,  be  a  sufiScient  warrant  to  any  sheriff-officer 
or  messenger-at-arms  of  the  county  within  which  such  lands  or  heri- 
tages are  situate  to  remove  and  eject  such  party  in  possession,  and 
his  foresaids,  finom  such  lands  or  heritages  on  the  eli^>se  of  soch 
specified  term  or  terms  respectively,  and  to  return  an  execution 
thereof  in  common  form :  Provided  always  that  previous  notice 
to  remove  shall  be  given  to  such  party  in  possession  at  least 
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fortj  days  before  the  expiration  of  the  term  of  endurance  specified 
in  SQch  leasee  or,  where  the  lease  has  a  separate  ish  as  regards 
land  and  hoases  or  otherwise,  at  least  forty  days  before  that  ish 
which  is  first  in  date,  by  causing  to  be  deliyered  to  snch  party  in 
possession,  or  to  be  left  at  his  ordinary  dwelling-house,  or  to  be 
transmitted  to  his  known  address  through  the  post  office,  previous  to 
the  commencement  of  such  period  of  forty  days,  a  notice  by  a  sheriff- 
officer  of  the  county  in  which  such  lands  or  heritages  are  situate,  or 
messenger-at-arms,  in  the  form  in  schedule  (I)  annexed  to  this  Act ; 
and  a  certificate  endorsed  on  such  lease  or  extract  that  such  notice 
has  been  duly  given,  signed  by  a  sheriff-officer  of  such  county  or  messen- 
ger-at- arms,  and  attested  by  one  witness,  in  the  form  in  schedule  (J) 
annexed  to  this  Act ;  or  an  acknowledgment  to  that  effect  endorsed 
thereon  by  such  party  in  possession  himself,  or  by  his  known  agent 
on  his  behalf,  shall  be  sufficient  evidence  that  such  notice  has  been 
given :    Provided  also  that  no  such  removal  or  ejectment  by  virtue 

of  this  enactment  shall  be  competent  after  six  weeks  have  elapsed 
from  the  expiration  of  the  term  of  endurance  specified  in  such  lease, 

or,  where  the  lease  has  a  separate  ish  as  regards  land  and  houses,  or 
otherwise  after  six  weeks  have  elapsed  from  that  ish  which  is  last 
in  date ;  and  provided  further,  that  nothing  herein  contained  shall 
be  construed  to  prevent  any  proceedings  under  this  enactment  from 
being  brought  under  suspension  in  common  form. 

31.  {^Letter  of  removal  granted  by  tenant  equivalent  to  decree  of  re- 
moving^ provided  forty  days*  notice  be  givenJ] — Where  any  tenant  in 
possession  of  any  lands  or  heritages  shall,  whether  at  the  date  of  en- 
tering upon  his  lease,  or  at  any  other  time,  grant  a  letter  of  removal, 
either  holograph  or  attested  by  one  witness  in  the  form  in  schedule 
(E)  annexed  to  this  Act,  such  letter  of  removal  shall  have  the  same 
force  and  effect  in  every  respect  as  any  extract-decree  of  removing 
obtained  in  any  ordinary  action  of  removing  at  the  instance  of  the 
party  to  whom  such  letter  of  removal  Is  granted,  or  of  the  party  in 
his  right  against  the  party  gi'anter  of  such  letter  of  removal,  or  the 
party  in  his  right  as  tenant,  decerning  such  party  granter  of  such 
letter,  or  such  party  in  his  right,  as  the  case  may  be,  his  family,  sub- 
tenants, cottars,  and  dependants,  with  their  goods  and  gear,  to  be 
removed  and  ejected  from  the  said  lands  and  heritages  at  the  term  or 
terms  of  removal  respectively  specified  in  such  letter  of  removal ;  and 
such  letter  of  removal  shall  be  a  sufficient  warrant  to  any  sberiff'- 
officer  of  the  county  within  which  such  lands  or  heritages  are  situate 
to  remove  and  eject  such  party  granter  of  such  letter  of  removal,  or 
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such  party  in  his  right,  and  his  foresaids,  from  such  lands  and  heri- 
tages, on  the  elapse  of  such  specified  teim  or  terms  reapectiyely,  and 
to  return  an  execution  thereof  in  common  form :  Provided  always 
that  where  such  letter  of  removal  shall  bear  date  more  than  six  week? 
befoi*e  the  term  of  removal,  or  the  ish  first  in  date  specified  in  sach 
letter  of  removal,  previous  notice  to  remove  shall  be  given  to  the 
party  granter  of  such  letter  of  removal,  or  to  such  party  in  his  right, 
at  least  forty  days  before  such  term  of  removal,  or  where  such  letter 
of  removal  specifies  a  separate  ish  as  regards  lands  and  houses  or 
otherwise,  at  least  forty  days  before  that  ish  which  is  first  in  date,  by 
causing  to  be  delivered  to  such  party  granter  of  such  letter  of  removal, 
or  to  such  party  in  his  right,  or  to  be  left  at  his  ordinary  dwelling- 
house,  or  to  be  transmitted  to  his  known  address  through  the  post 
office,  previous  to  the  commencement  of  such  period  of  forty  days,  a 
notice  by  a  sheriff-officer  of  the  county  in  which  such  lands  or  heri- 
tages are  situate,  in  the  form  of  schedule  (I)  annexed  to  this  Act ; 
and  a  certificate  indorsed  upon  such  letter  of  removal  that  such  notice 
has  been  duly  given,  signed  by  a  sheriff-officer  of  such  county,  and 
attested  by  one  witness,  in  the  form  of  schedule  (J)  annexed  to  this 
Act,  or  an  acknowledgment  to  that  effect  Indorsed  thereon  by  the 
granter  of  such  letter  of  removal,  or  other  party  in  his  right,  or  by 
the  known  agent  of  the  granter  of  such  letter  of  removal,  or  other 
party  on  his  behalf,  shall  be  sufficient  evidence  that  such  notice 
has  been  given :  Provided  also  that  no  such  removal  or  eject- 
ment by  virtue  of  this  enactment  shall  be  competent  after  six 
weeks  have  elapsed  fh>m  the  expiration  of  the  term  of  endurance 
specified  in  such  letter  of  removal,  or  where  such  letter  of  removal 
has  a  separate  ish  as  regards  lands  and  houses  or  otherwise,  after  six 
weeks  have  elapsed  from  that  ish  which  is  last  in  date ;  and  provided 
further  that  nothing  herein  contained  shall  be  construed  to  prevent 
any  proceedings  under  this  enactment  from  being  brought  under  sus- 
pension in  common  form. 

82.  [^Arrears  of  feu-duties  for  subjects  of  tmaU  amount  may  be  tued 
for  in  Sheriff-court,"] — And  whereas  it  is  desirable  that  the  jurisdiction 
of  the  Sheriff  should  be  extended  to  questions  relating  to  non-payment 
of  feu-duties  for  real  subjects  of  small  amount,  wherever,  in  subjects 
not  exceeding  in  yearly  value  the  sum  of  twenty-five  pounds,  the 
vassal  shall  have  run  in  arrear  of  his  feu-duty  for  two  years :  It 
shall  be  competent  for  the  superior  to  raise  an  action  before  the  Sheriff 
in  ordinary  form,  setting  forth  that  the  subject  is  of  the  value,  and 
that  the  fen-duty  has  mn  in  arrear  as  aforesaid,  and  concluding  that 
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the  vassal  should  be  removed  from  his  possession,  and  that  warrant 
to  that  effect  should  be  granted,  and  thereafter  the  cause  shall  pro- 
ceed in  the  manner  herein  provided  in  ordinary  actions ;  and  if  the  de- 
fendant shall  fail  to  appear,  or  if  it  shall  be  proved  to  the  Sheriff  by 
such  evidence  as  he  may  require  that  the  subject  is  of  the  value,  and 
that  the  feu-duty  is  in  aiTear  as  aforesaid,  he  shall  grAit  warrant  in 
terms  of  the  conclusions  of  the  summons,  which  wan*ant  shall  be  exe- 
cuted at  the  first  term  of  Whitmnday  or  Martinmas  which  shall  fii*st 
occur,  four  months  after  the  same  is  issued  by  the  Sheriff,  and  such 
warrant,  so  executed,  shall  have  the  effect,  in  relation  to  the  said 
possession,  of  a  decree  of  irritancy  ob  non  soltUum  canonem :  Pro- 
vided always  that  it  shall  be  competent  to  the  vassal,  at  any  time 
within  one  year  from  the  date  of  such  removal,  to  raise  an  action  of 
declarator  in  the  Couit  of  Session  for  vindication  of  such  subject  on 
any  ground  proceeding  on  challenge  of  the  title  of  the  superior,  which 
sliall  not  be  called  in  question  before  the  Sheriff  except  on  grounds 
instantly  verified  by  the  titles  of  the  superior,  and  tiiat  it  shall  be 
competent  to  the  vassals,  at  any  time  before  such  wairant  is  executed, 
to  purge  the  ixTitancy  incurred  by  payment  of  the  arrears  pursued  for 
with  the  expenses  incurred  by  the  superior  in  such  proceedings ;  pro- 
vided also  that  in  leases  for  a  longer  endurance  than  twenty-one 
years  the  landlord  shall  have  the  like  remedies  against  his  tenant  in 
case  of  the  non-payment  of  I'ent,  mutatis  mutandis^  that  are  hereby 
given  to  the  superior  against  his  vassal. 

83.  {^Libels  may  be  written  or  printed^  or  partly  both^  but  authenti- 
cated as  libels  tiow  are,"] — And  in  respect  of  criminal  prosecutions  be- 
fore the  Sheriff,  be  it  enacted  as  follows : 

The  principal  or  record  copies  of  all  ci'iminal  libels  before  the 
Sheriff-courts  may  bo  either  written  or  printed,  or  partly  written  and 
partly  printed,  provided  that  the  same  shall  be  authenticated  in  the 
same  manner  as  the  written  criminal  libels  now  in  use  are  authenti- 
cated. 

84,  [^Libel  printed  or  partly  printed  to  be  inserted  in  record  boohJ]  — 
When  a  criminal  libel  in  any  Slieriff-jcourt  is  either  wholly  or  partly 
printed,  a  copy  of  it,  either  wholly  or  partly  printed,  shall,  instead  of 
being  copied  in  writing  into  the  Record  Book  of  Court,  as  at  present, 
be  inserted  in  such  book,  either  in  its  proper  place  in  the  body  thereof, 
or  at  the  end  of  the  volume  wherein  the  relative  procedure  is  recorded, 
in  which  last  case  it  shall  be  distinctly  referred  to  as  so  appended. 

36.  [The  will  of  criminal  libels  to  contain  two  diets  of  compearance 
as  in  scliedule^  and  accused  to  be  called  upon  at  first  diet  to  pleaci  guilty 


Ixxxvi         STATUTES  AND  ACTS  OF  SEDERUNT.  [Arrx. 

■ 

Sheriff-conrt  Act,  1858. 

or  not  guilty, "l—li^i  the  prosecntiou  of  all  criminal  offences  which  shall 
not  be  tried  snmniarilj,  the  will  of  the  criminal  libel  shall  contain  two 
diets  of  compearance  in  the  foiin  of  the  schedule  (L)  herennto  annexed; 
andf  at  the  first  of  such  diets,  which  shall  not  be  sooner  than  five  days 
from  the  service  of  the  libel,  the  coart  sitting  in  judgment  shall  call 
upon  the  acctBed  party  to  plead  guilty  or  not  guilty  to  the  crime  of 
which  such  party  may  be  thei*ein  accused ;  and  if  such  party  shall  plead 
guilty,  the  court  shall  forthwith  prononnce  sentence  upon  such  party 
according  to  the  form  now  in  use ;  and  if  the  party  accused  shall  plead 
not  guilty,  the  trial  of  such  party  shall  take  place  on  the  second  diet  of 
compearance  set  forth  in  the  will  of  the  libel,  which  second  diet  shall 
not  be  sooner  than  nine  clear  days  after  the  first  diet,  and  at  such 
second  diet  the  party  accused  shall  again  be  called  npon  to  plead  as 
aforesaid,  and  if  such  party  shall  then  plead  guilty,  the  sentence  of  the 
law  shall  be  forthwith  pronounced  according  to  the  form  new  in  use ; 
and  if  such  party  shall  plead  not  guilty,  a  jury  shall  then  be  empan- 
nelled,  and  the  trial  shall  proceed  and  be  followed  out  according  to 
law,  unless  the  diet  shall  be  further  adjourned  or  deserted  according 
to  the  existing  law  and  practice. 

86.  [Sheriff  not  to  ask  party  more  titan  once  to  plead,'] — It  shall 
not  be  necessary  for  the  Sheriff  at  each  such  diet  to  ask  the  party 
accused  more  than  once  whether  such  party  pleads  guilty  or  not 
guilty. 

Salaries  of  Sheriffs  and  Sh^iffs-substitutes. 

37.  And  with  respect  to  the  salaries  and  remuneration  of  Sheriff 
and  Sheriff-substitutes,  be  it  enacted  as  follows : 

[Salaries  of  Sheriffs  and  SJieriffs-substitute  may  be  increased^  and 
additional  Sheriffs-substitute  may  be  appointed,"] — It  shall  be  lawful  to 
grant  to  any  Sheriff  such  salary  as  to  the  Commissioners  of  Her 
Majesty^s  Treasury  may  seem  meet,  not  being  less  than  five  hundred 
ponuds  by  th<^  year,  and  to  any  salaried  Sheriff-substitute  now  in 
ofiice,  or  to  his  successor,  or  to  any  Sheriff-substitute  who  may  be 
hereafter  appointed  by  virtue  of  this  Act,  such  salary  as  to  the  Com- 
missioners of  Her  Majesty^s  Treasury  may  seem  meet,  the  same  not 
ill  any  case  exceeding  one  thousand  pounds  by  the  year,  and  not  less 
tlinn  five  hundred  pounds  by  the  year;  and  every  salary  payable 
to  such  Sheriff  or  Sheriff-substitute  shall  be  ])aid  by  four  equal 
quarterly  instalments  out  of  the  funds  from  which  the  salaries  of 
Sheriffs  are  payable ;  and  it  shall  be  lawful  for  Her  Majesty  and  her 
heirs  and  successors,  upon  the  joint  recommendation  of  the  Lord  Pre* 
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gident  of  the  Conrt  of  Session,  Her  Majestjr^s  Advocate,  and  the  Lord 
Jnstice-Clerk,  all  for  the  time  being,  to  grant  anthority  to  any  Sheriff 
to  appoint  one  or  more  additional  Sheriffs^substitnte :  Provided  al- 
ways that  snch  joint  recommendation  shall  expressly  bear  that 
the  appotntment  of  snch  additional  officer  or  officers  is  ess^tially 
necessary  for  the  public  service;  and  provided  also  that  no  more 
than  two  additional  Sheriffs-substitnte  in  each  connty  shall  be  ap- 
pointed under  the  powers  hereby  oonferred. 

38.  {^Provision  far  retiring  oBowance  to  Short  ffi  and  Sherifft-tub^ 
stitute  ditalled  after  long  service.'] — ^It  shall  be  lawful  for  the  Commis- 
sioners of  Her  M^esty*s  Treasury  to  grant  to  any  person  who  has 
held,  now  holds,  or  may  hereafter  hold,  the  office  of  Sheriff-substi- 
tute, snch  annuity  as  is  by  the  said  second  recited  Act  authorised 
to  be  granted  in  respect  of  long  service  for  one  or  other  of  the 
periods  specified  in  the  said  second-recited  Act,  notwithstanding 
such  service  may  not  have  been  continuous,  and  may  have  been 
in  different  counties;  and  the  said  Ooramissioners  shall  have  the 
same  powers  of  granting  annuities  to  Sheriffs  in  respect  of  long 
service  as  are  confeired  by  the  said  second  recited  Act,  and  by 
this  Act  with  reference  to  Sheriffs-substitute,  and  such  annuities 
shall  be  payable  out  of  the  funds  from  which  the  salaries  of  She- 
riffs are  payable  :  Provided  always  that  no  snch  annuity  shall 
be  granted  to  any  Sheriff  or  Sheriff-snbstitnte,  unless  the  periods  of 
his  actual  service  as  Sheriff  or  Slieriff-sabstitnte,  as  the  case  may 
be,  shall,  when  taken  together,  extend  to  one  or  other  of  the  periods 
of  service  specified  in  the  said  second-recited  Act;  and  that  in  com- 
puting the  amount  of  retiring  allowance  of  such  Sheriffs,  the  emolu- 
ments drawn  by  them  on  average  of  the  five  preceding  years  shall  be 
held  to  constitute  their  salary. 

39.  {Sheriffe'  sakuieM  to  be  in  lieu  of  cUl  feesy  ^.]— The  salaries 
henceforth  to  be  paid  to  the  Sheriffs  and  Sheiiffs- substitute  shall 
be  in  full  of  all  fees  and  emoluments  whatever. 

40.  [Conunissiong  io  Sherifft-substiitUe  to  extend  over  the  whole 
county.'] — ^The  commissions  already  granted  or  to  be  granted  by  all 
Sheriffs  to  the  Sheriffs- substitute  shall  extend  over  the  whole  county. 

41.  ICompeneation  to  eheriff-derhg.] — In  case  the  operation  of 
this  Act  shall  affect  the  emoluments  of  any  sheriff-clerk  not  now  paid 
by  salaiy,  it  shall  he  competent  to  such  sheriff-clerks  to  apply  to  the 
Commissioners  of  Her  Majesty*s  Treasury  of  Great  Britain  and  Ire- 
land^ who  shall  have  power,  upon  proof  to  their  satisfaction  of  the 
diminution  of  the  emolnmeuts  of  such  shei'iff-clerks  through  the  opera- 
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tion  of  this  Act,  to  award  snch  compensation  to  snch  sheriff- clerks 
respectively  as  to  the  said  Commissioners  shall  seem  just ;  and  it  shall 
be  in  the  power  of  any  sacb  sheriff-clerk  to  require  that  he  should  be 
paid  by  salary,  in  terms  of  the  said  recited  Act,  first  and  second  Vic- 
toria^ chapter  one  hundred  and  nineteen ;  and  it  shall  be  lawful  to  the 
Commissioners  of  Her  Majesty's  Treasury  to  adjust  the  salary  of  every 
sheriff-clerk  now  in  office,  and  who  is  paid  by  salary,  regard  being 
had  to  the  expenses  of  such  office  as  may  seem  to  them  just. 

42.  [Profusions  for  the  sittings  of  Shtriff-amrtSy  jic.] — And  with 
respect  to  the  sittings  of  ilie  Sheriff-courts,  and  the  more  efficient 
operation  of  this  Act,  be  it  enacted  as  follows : 

[Sheriff-courts  to  sit  such  dtxys  during  session  for  desptUch  of  eivH 
business  €u  may  be  fixed  by  Sheriff  and  approved  of.]— Each  Sheriff- 
court,  except  those  held  at  a  place  where  an  ordinary  Sheriff-substi- 
tute does  not  reside,  shall  sit  for  the  despatch  of  ordinaiy  civil  busi- 
ness for  such  number  of  days  weekly  during  the  session  as  shall  be 
fixed  by  each  Sheriff  by  a  regulation  of  court,  to  be  approved  of  by 
the  said  Lord  President  and  I^rd  Justice  Clerk,  and  to  be  advertised, 
at  least  once  a-year,  in  a  newspaper  published  in  the  county,  or,  where 
there  is  no  such  newspaper,  in  a  newspaper  published  in  some  county 
immediately  adjoining. 

43.  [Sheriffs  to  hold  three  sessions  m  each  yearJ] — Each  Sherifi 
shall  hold  three  sessions  in  each  year,  the  first  of  which  shall  com- 
mence on  the  fifteenth  day  of  January^  or  the  first  ordinary  court -day 
thereafter,  and  shall  continue  until  the  fifteenth  day  ot-March  follow- 
ing, and  the  second  shall  commence  on  the  third  day  or  the  fourth 
day  of  Aprils  and  shall  continue  until  the  thirty-first  day  of  July  fol- 
lowing, and  the  third  shall  commence  on  the  first  day  of  October^  or 
the  fii*8t  ordinary  court-day  thereafter,  and  shall  continue  until  the 
fifteenth  day  of  December  following ;  and  in  case  at  any  time  there 
shall  be  any  arrear  of  business  undisposed  of,  it  shall  be  the  duty  of 
the  Sheriff  from  time  to  time  to  appoint  additional  couit-days,  whether 
in  time  of  session  or  vacation,  for  the  purpose  of  disposing  of  such 
arrear. 

44.  [Sheriff  may  a^t  in  time  of  vacation,'] — All  summary  causes  may 
proceed  equally  during  vacation  as  during  session ;  and  it  shall  be 
competent  to  the  Sheriff,  if  he  thinks  fit,  to  pronounce  interlocutors 
in  time  of  vacation,  in  all  causes,  whether  summary  or  not. 

45.  [Sheriff  to  fix  one  caurt^day  in  eaxh  wxation  for  despatch  oj 
ordinary  court  business,'] — ^The  Sherifi  shall,  before  the  termination  of 
each  session,  appoint  at  least  one  court-day  during  each  vacation 
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for  tbe  despatch  of  all  ordinary  civil  bosinesSf  including  tbe  calling  of 
new  causes  and  the  receipt  of  condescendences,  defences,  and  other 
papers,  which,  if  the  court  had  not  been  in  vacation,  would  have  re- 
quired to  be  previously  lodged. 

46.  ISiUiTU/s  to  be  heldhy  Sheriffs  in  their  counties*'] — Every  Sheriff 
shall,  unless  prevented  by  indis)X>3ition  or  other  unavoidable  cause, 
hold  annually  in  his  county  sittings  for  the  discharge  of  the  judicial 
business  of  the  county ;  that  is  to  say,  the  Sheriffs  of  Sutherland^ 
Caithness  and  Inverness^  Ross  and  Cromarty^  Argyle^  Bcmff^  and  Elgin 
and  Nairn^  shall  hold  three  such  sittings,  and  the  Sheiiffs  of  the  other 
counties  shall  hold  four  such  sittings,  in  the  course  of  the  year ;  and 
such  sittings  shall  continue  until  the  causes  ready  for  trial  or  hearing 
when  such  sittings  commence  be  disposed  of ;  and  such  sittings  shall, 
except  as  regards  the  counties  of  Ross,  Inverness,  and  Argyle,  be  held 
at  each  of  the  places  within  his  county  at  which  the  ordinary  courts 
of  the  Sheriffs-substitute  are  held,  and  such  other  places  as  the  Sheriff, 
with  approval  of  the  Secretary  of  State  for  the  Home  Department, 
may  appoint ;  and,  as  regards  the  counties  of  Ross,  Inverness,  and 
Argyle,  at  such  places  as  the  Sheriff,  with  approval  of  tlie  Secretary  of 
State,  may  appoint :  Provided  always  that  the  Sheriffs  of  the  said  tlirce 
counties  shall,  at  least  twice  a-year,  hold  one  such  sitting  at  each  of  the 
places  at  which  the  ordinary  courts  of  the  Sheriffs-substitute  arc  licld ; 
and  each  Sheriff  shall  give  due  notice  to  the  county  of  the  times  and 
places  of  such  sittings,  and  such  sittings  shall  take  place  at  intervals 
of  not  less  than  six  weeks ;  and  each  Sheriff  shall,  once  in  the  year, 
go  on  the  Small  Debt  Circuit  in  use  to  be  held  by  the  Sheriff-sub- 
stitute, and  shall  on  such  occasions,  in  addition  to  holding  the  Small 
Debt  Court,  despatch  as  much  of  the  ordinary  business  as  may  be 
ready  for  adjudication,  or  as  time  may  permit ;  and  each  Sheriff  shall 
annually,  within  ten  days  after  the  twelfth  day  of  November,  make  a 
retm*n  to  Her  Majesty^s  principal  Secretary  of  State  for  the  Home 
Dcpai-tment  of  the  number  of  sittings  held  by  him,  and  of  the  periods 
of  holding  each  such  sitting,  in  the  immediately  preceding  year, 
stating  tbe  cause  of  absence  in  case  the  sittings  hercin-before  du'ected 
shall  not  have  been  held  by  him  in  tei*ms  of  this  Act ;  provided  that 
none  of  the  said  provisions  shall  extend  to  the  counties*  of  Orkney  and 
Shetland,  and  Midlothian  and  Lanark ;  and  so  much  of  an  Act  passed 
in  the  first  and  second  year  of  the  reign  of  Her  present  Majesty,  in- 
tituled an  Act  to  regulate  tlie  constitution  and  jurisdiction  and  forms  of 
process  of  the  Sheriff-courts  in  Scotland  (1  &  2  Vict.,  c.  119)  as  re- 
lates to  the  courts  to  be  held  by  each  Sheriff-depute  in  his  county, 
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excepting  the  said  connties  of  Orkney  and  Shetland^  \b  hereby  re- 
pealed. 

47.  [Sheriff  may  sign  Interlocutors  tohenjurth  of  his  cotmfy.]— It 
shall  be  lawfal  for  any  Sheriff  to  pronuance  and  sign  any  interlocutor, 
jadgment,  or  decree  when  farth  of  his  sheriffdom ;  and  sach  interlocutor, 
judgment,  or  decree,  shall  have  all  the  like  force  and  effect  as  if  pro- 
nounced and  signed  by  the  Sheriff  while  within  the  limits  of  his  sheriff- 
dom. 

48.  [Privilege  of  Members  of  College  of  Justice  aboUshed.'} — ^Ko 
person  whatsoever  shall  be  exempt  from  the  jurisdiction  of  the  Sheriff- 
court,  in  any  cause,  on  account  of  privilege  by  reason  of  being  a 
member  of  the  College  of  Justice.* 

49.  [Court  of  Session  to  frame  Tables  of  Fees.l—The  Court  of 
Session  shall  be  and  is  hereby  authorized  and  required  to  frame  from 
time  to  time  a  table  or  tables  of  fees  for  business  in  the  Sheriff-courts 
of  Scotland,  and  such  table  or  tables  of  fees  so  framed  shall  be  sub- 
mitted to  the  Secret aiy  of  State  for  the  Home  Department,  and,  if 
approved  of,  shall  foim  the  rule  of  professional  charge  for  business 
performed  in  such  courts. 

50.  [Interpretation  Clause.'] — In  construing  this  Act,  unless  where 
the  context  is  repugnant  to  such  construction,  the  word  ^^  Sheriff*^  shall 
be  held  to  include  **  Sheiiff-substitute ;"  the  word  "  tenant  ^'  shall  in- 
clude sub- tenant ;  and  the  word  **  lease  *^  shall  include  sub-lease. 

51.  [Heated  Acts,  ^.,  repealed,] — The  said  recited  Acts,  and  all 
laws,  statutes.  Acts  of  Sederunt,  and  usages  now  in  force,  shall  be  and 
the  same  are  hereby  repealed,  but  that  in  so  far  only  as  may  be 
necessary  to  give  effect  to  the  provisions  of  this  Act,  and  no  further 
or  otherwise. 

52.  [Act  to  take  effect  from  1st  Nov,  1853.]— This  Act  shall  take 
effect  from  and  after  the  first  day  of  November  One  thousand  eight 
hundred  and  fifty-three. 


•  The  Act  18  &  14  Vict.,  c.  86  (to 

facilitate    procedure    in    the 

Court  of  Session,  enacts : — 

17.  [Members,  of  College  of  Jus^ 

tice  not  to  institute  actiona  not  other- 

foise  competent.'] — And  be  it  enacted 

that  no  member  of  the  College  of 

Justice  shall,  in  respect  of  any  pri- 


vilege as  such,  be  entitled  to  insti- 
tute any  action  or  proceeding,  either 
original  or  by  way  of  review,  before 
the  Court  of  Session  which  oonld 
not  have  been  instituted  by  him 
before  such  Court  if  he  had  not 
been  a  member  of  the  College  of 
Justice. 
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SCHEDULES  referred  to  in  the  foregoing  Acts. 
SCHEDULE  (A). 


Petitory  Summont. 
A  B,  Sheriff  of  the  county  of 
officers  of  court,  jointly  and  severally:  Whereas  it  is  shown  to  me  by  CZ) 
\dengn  Aim],  pursuer,  against  E  F  [den^  Am],  defender,  in  terms  of  the 
conclusions  underwritten :  Therefore  the  defender  ought  to  he  decerned 
to  pay  to  the  pursuer  the  sum  of  contained  in  a  bill 

drawn  by  the  pursuer  upon  and  accepted  by  the  defender,  dated 

and  payable  after  date,  with  the  legal  interest 

thereof,  till  payment  [or  to  make  delivery  to  the  pursuer  of 
sold  by  the  defender  to  him  ;  or  to  pay  to  the  pursuer  the  sum  of 

for  goods  sold  by  the  pursuer  to  the  defender,  per  account 
commencing  the  day  of  and  ending  the 

day  of  annexed  hereto  ;  or  to  pay  to  the  pursuer 

the  sum  of  being  damages  sustained  by  the  pursuer 

in  consequence  of  the  defender  having  slandered  the  pursuer  by  stating 

or  otherwUe^  according  to  the  nature  and  circumatances 
of  the  action'],  with  expenses  :  And  my  wiU  is  that  ye  summon  the  de- 
fender to  compear  in  my  Court-house,  at  ,  upon  the 
sixth  day  next  after  the  date  of  your  citation,  in  the  hour  of  cause,  with 
continuation  of  days,  to  answer  in  the  premises;  with  certification  in 
case  of  failure,  of  being  held  as  confessed ;  [and  if  arrestment  on  the  de- 
pendence ie  required,  arfrf]  and  that  ye  arrest  in  security  the  defender's 
goods,  monies,  debts,  and  eflfects.     Given  at  the 

day  of 

O  Hy  Sheriff-clerk. 


Summons  of  Count  and  Reckoning  and  Payment. 
A  B,  ^e,  [as  before] :  Whereas,  3^e.  [as  before] :  Therefore  the  defender 
ought  to  be  decerned  to  produce  before  me  a  full  account  of  his  intromis- 
sions as  cashkeeper  to  the  pursuer  [or  othenoise,  as  the  ease  may  be],  that 
the  true  balance  due  to  the  pursuer  thereon  may  be  ascertained ;  and  the 
defender  should  be  decerned  to  pay  to  the  pursuer  such  sum  as  may  be 
found  to  be  the  true  balance  on  said  account,  with  the  interest  which 
may  be  due  thereon;  and  if  he  fail  to  produce  such  account  the  defender 
should  be  decerned  to  pay  to  the  pursuer  the  sum  of 
which  should  in  that  case  be  held  to  be  the  balance  due,  with  interest 
thereon  from  the  day  of  with  expenses  : 

And  my  will  is,  jc.  [as  before]. 


xcii  STATUTES  AND  ACTS  OF  SEDERUNT.  [Arpx. 

Sheriflf-court  Ac^,  1868. 

Sttmmoru  of  Muliiplepoinding. 

A  J?,  ^e.  [as  before] :  "Whereaa  it  is  ahown  to  me  hj  A  B  [deriffn 
Aim],  pursner  against  C  D  \de9iffn  Atm],  common  debtor,  and  K  L  \in»trt 
names  and  deaignaUona  of  the  other  defenderty  and  state  who  is  the  real  raiser], 
alleged  creditors  of  the  said  C  2>,  in  terms  of  the  conclusions  under- 
written :  Therefore  it  should  be  declared  that  the  pursuer  is  holder  of 
a  fand  in  medio  [specifiy  the  amount  or  nature  of  it],  and  is  only  liable  in 
single  payment  of  the  said  fund  to  those  having  right  thereto ;  and  the 
defenders  should  produce  their  claims,  and  the  pursuer  should  be  de- 
cerned to  pay  the  said  fund,  deducting  his  expenses  of  process,  in  such 
way  as  may  be  just ;  and  such  of  the  defenders  as  shall  be  found  to 
have  no  right  should  be  prohibited  from  troubling  him  in  time  coming: 
And  my  will  is,  ^e.  [as  before]. 


SCHEDULE  (B), 

[Date.]  Reponing  Note, 

In  the  action  A  against  B, 

The  defender  craves  to  be  reponed  against  the  decree  in  absence,  dated 

[add,  where  necessary,  so  far  as  unimplemented].    The 
expenses  decerned  for  are  consigned  with  the  sheriff-clerk. 

A,  Defender. 
[Or]  C,  Agent  for  defender. 


SCHEDULE  (C). 

Notice  of  Appearance, 

*  In  the  action  A  against  B, 

B  [design  him],  defender,  enters  appearance  to  defend  said  action. 

B,  Defender. 
[Or]  D,  Agent  for  defender. 


SCHEDULE  (D). 

Minute  at  the  first  eaUing*of  Cause,  and  where  Defender  makes  Compearance. 

Edinburgh  1858  Act.  Alt. 

The  defender's  procurator  stated  that  the  defence  was  [here  state  suc- 
cinctly the  ground  of  defence,  dilatory  or  peremptory,  €u]  no  title  to  pursue. 
or  prescription,  or  the  goods  specified  in  account  libelled  were  not  ordered 
or  not  received  by  defender,  or  compensation,  conform  to  account  due  by 
pursuer,  amounting  to  £  herewith  produced,  or  the  do- 

fender,  who  was  drawer  of  the  bill  sued  on,  received  no  notice  of  dis- 
honour, or  otherwise,  in  like  manner,  as  the  case  may  be. 
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SCHEDULE  (E). 
Petition, 


Unto  the  Slieriflf. 


A  By.  CD, 

Or,  In  the  action  presently  hefore  your  Lordship, 

A  By.  CD, 

The  petitioner  humbly  showeth, 

That  [here  state  briefly  the  cireumsiancea,  aa\  of  this  date 

the  effects  of  were  duly  sequestrated,  and  it  is  now  neoes- 

sary  to  sell,  or  whereas  an  action  between  for  the  price  of 

a  horse  is  now  depending  before  your  Lordship,  and  it  is  expedient  or 
necessary  to  sell  the  said  horse,  or  in  consequence  of 

wrongously  and  unwarrantably  using,  or  disposing  of  and  making  away 

with,  or  encroaching  on,  or  withholding  and  refusing  delivery  of,  the 

property,  effects,  or  documents  of,  <u  the  ease  may  he. 

May  it  therefore  please  your  Lordship  to  grant 

warrant  of  sale,  or  for  delivery,  or  for  interdict,  ^c.  ^e,  ^e. 


SCHEDULE  (F). 

Form  of  Execution  of  Summons  or  Petition, 

This  summons  [or  petition]  executed  [or  served]  by  me  [insert  name"] 
sheriff-ofiBcer,  against  [or  upon]  [inaert  name  or  names']  defender,  [or  de- 
fenders, or  respondent,  or  respondents],  [state  whether  personally  or  other- 
irt>«],  in  presence  of  [insert  name  and  designaiion  of  witnessi,  this 
day  of  eighteen  hundred  and  years, 

E  F,  Sheriff-officer. 
L  M,  witness. 

SCHEDULE  (G). 

Citaiion,  of  Witnesses  and  Havers. 

0  D  [design  him].    You  are  hereby  cited  to  attend  in  the  Sheriff-court 

of  the  county  of  on  the  day  of 

at  o'clock,  withiit  to  give 

evidence  for  the  pursuer  [or  defender]  in  the  action  at  the  instance  of  A 

[design  him],  pursuer,  against  B  [design  him],  defender,  and  that  under 

the  penalty  of  forty  shillings  sterling  if  you  fail  to  attend.     [If  a  haver, 

say,]  And  yon  are  required  to  bring  with  you  [qteeify  documents  required]. 

Dated  this  day  of 

E  F,  Sheriff-officer. 


Execution  against  Witnesses  and  Havers. 

Upon  the  day  of  I  duly  cited  C  D  [design 

him]  to  attend  in  the  Sheriff-court  of  the  county  of  on 
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the  day  of  at  '  o*clock,  within 

to  give  evidence  for  the  pursuer  [or  defender],  in  the 
action  at  the  instance  of  A  [design  Aim],  pursuer,  against  B  [denj^  Aim], 
defender.  \^rf  a  haver,  «ay]  And  I  also  required  him  to  bring  with  him 
[specify  documents].  This  I  did  by  delivering  a  just  copy  of  citation  to 
the  above  effect,  signed  by  me,  to  the  said  C  D  personally  [or  otherwise, 
as  the  ease  may  be"]. 


E  F,  Sheriff-officer. 


SCHEDULE  (I). 
Notice  to  Remove, 

IPlaee  and  date.'] 
You  are  required  to  remove  from  the  farm  of  [insert  name  by  which 
usually  known],  at  the  term  of  next,  as  to  the  houses  and 

grass,  and  at  the  separation  of  the  crop  from  the  ground  as  to  the  arable 
land  [or  as  the  ease  may  be],  in  terms  of  the  lease  thereof  [or  in  terms  of 
your  letter  of  removal],  dated 

£  F,  Sheriff-officer. 
[Address]  0  H,  [design  Aim], 


SCHEDULE  (J). 

Certificate  of  Notice  to  remove, 

[Place  and  date,] 
I,  E  F,  Sheriff-officer  of  the  county  of  ,  certify  that  on 

the  day  of  notice  to  remove,  in  terms  of  this 

lease  [or  letter  of  removal]  at  next  [according  to  the  terms 

of  the  notice],  was,  in  presence  of  L  M  [design  him],  subscribing  witness, 
given  by  me  to  C'  ff,  the  tenant,  by  delivering  such  notice  to  him  per- 
sonally [or  by  leaving  such  notice  at  his  ordinary  dwelling-house  at 

,  or  by  transmitting  such  notice  to  him  through  the  post- 
office  to  hia  known  address,  as  follows:  {insert  address  to  which  notice 
sent]. 


E  F,  Sheriff-officer. 


L  M,  witness. 


SCHEDULE  (K). 

Letter  of  Removal. 

[Plate  and  date.] 

Sib, — I  am  to  remove  from  the  farm  of  [insert  name  by  which  usually 
known,]  at  the  term  of  eighteen  hundred  and 


n 
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as  to  the  houses  and  grass,  and  at  the  separation  of  the  crop  from  the 
ground  as  to  the  arable  land  [or  as  the  case  may  be]. 

I  am, 

Your  obedient  servant, 

[Siffned  by  ike  tenant.l 
[Addreaa,] 

Note, — If  this  letter  is  not  holograph  of  the  granter  of  it,  it  must  be 
attested  by  one  witness  thus, — 

L  Mj  witness. 


SCHEDULE  (L;. 

Herefore  it  is  my  will,  and  I  command  you,  that  on  sight  hereof  ye 
pass,  and  in  Her  Majesty's  name  and  authority  and  mine  lawfully 
summon,  warn,  and  charge  the  said  [accused  party"]  to  compear  personally 
before  me,  or  any  of  my  substitutes,  in  a  court  to  be  holden  by  us,  or  any 
of  us,  at  upon  the  day  of  in  the  hour  of  cause,  at 

o'clock  forenoon,  for  the  first  diet,  there  to  plea<l  guilty  or  not 
guilty,  and  to  underlye  the  law  for  the  crimes  above  mentioned ;  and 
also,  if  required,  upon  the  day  of  ,  for  the  second  diet, 

at  o'clock  forenoon,  again  to  plead  guilty  or  not  guilty,  and  to 

underlye  the  law  as  aforesaid ;  as  also,  if  required  for  the  said  second 
diet,  alternately,  that  ye  summon  an  assize  hereto,  being  not  fewer  than 
the  number  of  forty-five  persons,  together  with  such  witnesses  as  best 
know  the  verity  of  the  premises,  whose  names  are  hereto  subjoined  in  a 
list  subscribed  by  the  complainer  personally,  or  at  their  dwelling-places, 
all  to  compear  before  me  or  any  of  my  substitutes,  time  and  place  of  said 
second  diet  of  compeeurance. 

[And  so  on  to  the  end  of  the  will  now  in  common  use.] 


16  ^  17  Vict.j  c.  92. — An  ACT  to  diminish  the  number  of 
Sheriffs  in  Scotland^  and  to  unite  certain  counties  in  Scot- 
land in  80  far  as  regards  the  jurisdiction  of  the  Sheriff. — 
20th  August  1853. 

Whereas  it  is  expedient  that  the  number  of  Sheriffs  in  Scotland 
should  be  diminished,  and  that  provision  should  be  made  for  uniting 
certain  coanties  in  so  far  as  regards  the  jurisdiction  of  the  SherifiP: 
Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal 
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and  Ommons  in  this  present  Parliament ,  assembled,  and  by  the 
anthority  of  the  same,  as  follows : 

1.  [Counties  specified  in  schedule  to  he  united^  cmd  provision  for  dis- 
charge of  the  functions  of  Sheriff  of  the  united  counties."] — Whenever 
a  vacancy  shall  occur  in  the  office  of  Sheriff  of  any  counties  or  oonnty 
specified  in  the  schedule  hereunto  annexed,  such  counties  or  county, 
and  the  other  counties  or  county  named  and  included  therewith  in 
the  said  schedule,  shall  be  united  into  one  sheriffdom,  under  the  title 
specified  in  the  said  schedule,  and  the  functions  of  the  Sheriff  of  the 
counties  or  county  in  which  the  vacancy  shall  occur  shall  thereupon 
devolve  on  and  be  discharged  by  the  Sheriff  of  such  other  counties  or 
county  so  included  therewith ;  and  such  Sheriff  shall  thereafter  be, 
and  be  denominated,  the  Sheriff  of  the  said  united  counties  and 
sheriffdom,  without  the  necessity  of  any  new  commission  being  issued 
in  his  favour,  and  shall  have  and  exercise  all  the  jurisdiction,  powers, 
privileges,  and  authority  competent  to  the  Sheriffs  of  the  said  counties 
respectively. 

2.  ICounty  of  Peebles  to  be  united  with  Countp  of  Midlothitm.'] — 
Whenever  a  vacancy  shall  occur  in  the  office  of  Sheriff  of  the  county 
of  Peebles,  the  said  county  shall  be  united  with  the  county  of  Mid- 
lothian  into  one  sheriffdom,  to  be  called  the  sheriffdom  of  Mid- 
lothian and  Peebles,  and  the  functions  of  the  Sheriff  of  the  said 
county  of  Peebles  shall  thereupon  devolve  on  and  be  discharged  by 
the  Sheriff  of  Midlothian^  who  shall  be,  and  shall  be  denominated, 
the  Sheiiff  of  Midlothian  and  Peebles,  without  the  necessity  of  any 
new  commission  being  issued  in  his  favour,  in  like  manner  and  to  the 
like  effect  as  is  herein-before  provided. 

3.  [No  separate  appointments  to  be  made  to  the  office  of  Sheriff  of 
counties  to  be  unttecf.]-— No  separate  appointment  shall  hereafter  be 
made  to  the  office  of  Sheriff  of  the  said  county  of  Peebles^  or  of  any 
of  the  counties  specified  in  the  said  schedule,  but  appointment  shdl 
only  be  made  to  the  office  of  Sheriff  of  such  united  counties  or  sheriff- 
doms as  vacancies  shall  occur  after  such  union  as  aforesaid. 

4.  [Saving  rights,  privileges;,  and  liabilities  of  counties.'] — ^Provided 
always  that,  excepting  as  regards  the  person  by  whom  the  office  of 
Sheriff  shall  be  held  and  discharged,  nothing  herein  contained  shall 
affect  or  alter  in  any  way  the  rights,  privileges,  or  liabilities  of  the 
said  counties  respectively. 

5.  [Sheriffs  of  united  counties  not  to  be  entitled  to  atk^tionai  aaiaryJ] 
— Provided  also  that  nothing  herein  contained  shall  give  any  right  to 
the  Sheriff  of  any  such  united,  counties  to  any  additional  salary 
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beyond  that  enjoyed  by  him  as  Sheriff  of  any  ooanties  or  connty 
prior  to  any  vacancy  oocaiTing  as  aforesaid. 


SCHEDULE  referred  to  in  the  foregoing  Act. 


Counties  to  be  United. 


1.  The  County  of  Suther- 

land and  the  County 
of  Caithness. 

2.  The  County  of  Banff 

and  the  Counties  of 
Elgin  and  Nairn. 
8.  The  County  of  Linlith- 
gow and  the  Coun* 
ties  of  Clackmannan 
and  Kinross. 

4.  The  County  of  Dum- 

barton and  the  County 
of  Bute. 

5.  The  County  of  Hadding- 

ton and  the  County 
of  Berwick. 

6.  The  County  of  Rox- 

burgh and  the  County 
of  Selkirk. 

7.  The  County  of  Wigton 

and  the  Stewartry  of 
Kirkcudbright. 


Title  of  SheriffdooL 


Sutherland  and 
Caithness. 

Banff,  Elgin,  and 
Nairn. 

Linlithgow,  Clack- 
mannan, and  Kin- 
ross. 

Dumbarton  and  Bute. 


Haddington  and  Ber- 
wick. 

Roxburgh  and  Sel« 
kirk. 

Wigton    and    Kirk- 
cudbright. 


Title  of  Sheriff. 


The  Sheriff  of  Suther-' 
land  and  Caithness. 

The  Sheriff  of  Banff, 
Elgin,  and  Nairn. 

The  Sheriff  of  Lin- 
lithgow, Clackman- 
nan, and  Kinross. 

The  Sheriff  of  Dum- 
barton and  Bute. 

The  Sheriff  of  Had- 
dington  and  Ber- 
wick. 

The  Sheriff  of  Rox- 
burgh  and  Selkirk. 

The  Sheriff  of  Wigton 
and  Kircudb^ght 


REGULATIONS  OF  COURT  FOR  THE  SHERIFF-COURTS  OF 

LANARKSHIRE. 

The  Sheriff  hereby  intimates  and  enacts  the  subjoined  Regulations  to 
come  into  effect  from  and  after  1st  October  1867 : — 


1.  Ordinary  courts  will  be  held 
in  Glasgow  by  the  Sheriffs-substi- 
tute every  Tuesday,  Wednesday, 
Thursday,  and  Friday,  at  eleven 
o'clock  A.M.  during  session;  and 
at  each  ordinary  court  a  separate 
roll  will  be  called,  before  the  com- 
mencement of  the  other  business,  of 
all  cases  brought  under  the  "Debts 
Recovery  (Scotland)  Act,  1867," 
which  will  be  proceeded  with  on 
said  roll  according  to  the  provisions 


of  the  Act.  rrhe  Debts  Recovery 
Roll  is  now  called  every  Monday.] 
2.  Courts  will  be  held  by  the 
Sheriff  every  Monday  at  eleven 
o'clock  A.M.,  and  every  Thursday  at 
twelve  o'clock  noon,  for  hearing 
appeals  from  the  Glasgow  ordinary 
courts,  and  debates  on  bankruptcy; 
and  every  alternate  Wednesday,  at 
eleven  o'clock,  for  hearing  appeals 
from  Hamilton;  and  every  other 
alternate   Wednesday,    at    eleven 
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o'clock,  for  appeals  from  Lanark, 
and  at  one  o'clock  for  appeals  from 
Airdrie. 

8.  The  professional  costume  of 
all  members  of  the  Faculty  of  Pro- 
curators of  Glasgow,  appearing  at 
the  bar  of  the  Sheriffs'  Civil  or 
Criminal  Courts,  is  a  gown  and 
white  neckcloth;  procurators  from 
Hamilton,  Airdrie,  and  Lanark, 
who  may  not  be  provided  with 
gowns,  will  appear  in  white  neck- 
cloths. 

4.  When  a  procurator  is  engaged 
before  the  Sheriff,  or  in  the  crimi- 
nal court,  it  shall  be  held  a  reason- 
able cause  for  asking  a  continuation 
of  any  case  requiring  his  attendance 
in  any  other  court. 

5.  All  appeals  against  interlocu- 
tors by  the  Sheriffs-substitute  must 
be  noted  under  the  interlocutor  ap- 
pealed against,  on  the  principal 
interlocutor  sheets,  and  the  derk 
of  court  will  be  prepared  to  give 
access  to  said  sheets,  at  all  office 
hours,  to  the  procurator  desiring  to 
note  such  appeal. 

6.  The  principal  interlocutor  is 
not  to  be  dated  until  a  copy  of  it 
has  been  extended  on  the  copy  in- 
terlocutor sheets,  and  certified  by 
the  clerk  of  court  as  correct,  after 
which  the  date  will  be  added  to  the 
copy,  and  the  same  date  will  be  in- 
serted in  the  Act  Book.' 

7.  When  a  summons  is  tabled, 
the  pursuer's  procurator  shall  lodge 
therewith  principed  and  duplicate 
interlocutor  sheets  and  process,  and 
borrowing  inventories  ;  and  it  is 
strongly  recommended  that  all  pro- 
ductions founded  on  in  a  summons 
be  lodged  with  the  clerk  two  days, 
and  in  summary  cases  ono  day, 
before  the  calling,  that  the  de- 
fender or  his  procurator  may  have 
an  opportunity  of  seeing  them. 

8.  All  processes  of  small  size 
shall  be  tied  by  the  pursuer's  pro- 

-otor  with  broad  red  tape,  and 


as  soon  as  they  beeome  bulky,  with 
a  strap;  and  the  pursuer's  procu- 
rator is  also  bound  to  see  that  the 
covers  of  all  steps  of  process  be  re- 
newed when  torn  or  soiled. 

9.  All  processes  appearing  on  the 
roll  of  any  court,  must  be  returned 
to  the  clerk  not  later  than  four 
o'clock  P.M.  of  the  day  preceding, 
after  which  the  clerk  is  prohibit^ 
from  receiving  the  process,  and  the 
party  failing  to  comply  with  this 
order  will  be  liable  to  an  award  of 
interim  expenses. 

10.  After  a  diet  of  any  kind,  if 
the  previous  borrowing  receipt  has 
been  cancelled,  the  process  must 
remain  with  the  clerk  until  bor- 
rowed up  in  the  usual  way;  and 
agents  are  strictly  prohibited  from 
taking  away  any  process  without 
giving  the  necessary  receipt  to  the 
clerk. 

11.  All  productions  must  be  put 
up  in  paper  of  the  same  size  as  the 
other  pleadings,  and  when  new 
productions  are  made  in  the  course 
of  a  proof,  and  are  not  entered  at 
the  time  in  the  process  inventory, 
the  process  shall  not  be  lent  out 
until  the  clerk  of  court  has  seen 
them  BO  entered,  and  has  also  en- 
tered them  in  the  borrowing  in- 
ventory. 

12.  When  defences  are  stated 
in  the  short  form  by  minute,  on  a 
separate  sheet  or  sheets  of  paper, 
the  same  shall  be  forthwith  stitched 

,by  the  clerk  of  court  to  the  sum- 
mons and  within  its  cover. 

18.  Processes  enrolled  for  de- 
bate will  be  continued  on  the  roll 
only  once,  or,  on  special  cause 
shown,  twice,  after  the  first  enrol- 
ment; and  if  neither  party  is  pre- 
pared to  debate  at  the  continued 
diet,  the  case  will  be  dropped  from 
the  roll ;  and  if  this  occurs  on  the 
Sherifi^s  appeal  roll,  the  appeal 
will  be  dismissed,  except  on  special 
causes  shown. 
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14.  Seeing  that  it  is  necessary 
for  the  better  despatch  of  business, 
that  as  nearly  as  possible  an  equal 
number  of  cases  should  depend  be- 
fore each  of  the  four  Sheriffs-sub- 
stitute in  Glasgow,  it  shall  be  com- 
petent to  them  to  remit,  by  inter- 
locutor, processes  at  the  first  calling 
in  their  roll,  to  any  less  burdened 
roll,  with  the  view  of  equalising 
their  respective  labour;  but  this 
without  prejudice  to  an  occasional 
representation  being  made  by  par- 


ties mutually,  that  they  are  de- 
sirous, for  special  reasons,  that  the 
case  should  proceed  before  a  parti- 
cular Sheriff-substitute. 

16.  The  clerk  of  court  will  give 
publicity  to  the  above  regulations, 
by  affixing  a  copy  on  the  walls  of 
the  Court  at  Glasgow,  and  by  trans- 
mitting a  copy,  for  the  like  pnr- 
poso,  to  each  of  the  Sheriff-clerks- 
depute  at  Hamilton,  Airdrie,  and 
Lanark. 


(Signed)        HENRY  QLASSFORD  BELL, 

Sheriff  of  Lanarkshire, 

Shbbiff  Chambkbs,  Glasgow,  dOth  September  1867. 
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CHAPTER  I.— ACT  OF  GRACE,  AND  AMENDING  ACTS. 

1696,  c.  32. — ^An  ACT  anent  the  Aliment  of  Poor  Prisonera. 

Oar  Sovereign  Lord  considering  that  generally  the  bnrghs  of  this 
kingdom,  havers  of  prisoners,  are  troubled  and  overcharged  with  pri- 
soners thrust  into  their  prisons,  who  have  nothing  to  maintain  them- 
selves, bat  most  of  necessity  either  starve  or  be  a  harden  npon  the 
bnrgh ;  doth,  therefore,  and  for  remeid  thereof,  with  advice  and  con- 
sent of  the  Estates  of  Parliament,  statute  and  ordain  that  where  any 
person  is  made  or  shall  be  made  piisoner  for  a  civil  debt  or  canse,  and 
shall  be  found  or  become  so  poor  as  that  he  cannot  aliment  himself, 
then,  and  in  that  case,  it  shall  be  leisnme  to  the  magistrate  of  the 
bargh  where  the  prison  is  to  which  the  said  prisoner  is  committed, 
npon  the  complaint  of  the  said  prisoner,  and  his  making  faith  in  their 
pi^esence  that  he  hath  not  wherewith  to  aliment  himself,  to  intimate 
the  same  to  the  creditors,  one  or  more,  at  whose  instance  the  said 
pi*isoner  was  committed  or  is  detained,  and  to  reqnire  him  or  them 
either  to  provide  and  give  secarity  for  an  aliment  to  him,  not  under 
three  shillings  per  diem,  or  else  to  consent  to  his  liberation ;  which  if 
the  said  creditors  refuse  or  delay  to  do  within  the  space  of  ten  days 
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thereafter,  then  it  shall  be  leisame  to  the  said  magistrates  to  set  the 
sud  poor  indigent  prisoner  at  liberty,  without  any  hazard  of  being 
liable  for  the  debt  and  cause  of  the  imprisonment,  or  to  anj  other 
censnre  whatsomever:  Provided  always  that  if  any  other  creditor,  at 
whose  instance  he  is  made  or  detained  prisoner,  give  surety  to  aliment 
the  said  indigent  debtor,  he  shall  still  be  kept  prisoner  as  before ;  as 
also,  that  prisoners  for  criminal  causes  be  in  the  same  state  as  for- 
merly. 


6  Oeo,  IV,,  c.  62. — ^An  ACT  to  amend  an  Act  of  the  Scottish 
Parliament,  relative  to  the  Aliment  of  Poor  Prisonen. 
— 22d  June  1825. 

{Scotch  Ady  W,  III.^—^*^  Whereas  by  an  Act  of  the  Parliament  of 
Scotland,  passed  in  the  first  Parliament  of  Eling  William  the  Third, 
intituled  Act  anent  the  aliment  of  poor  prisoners,  it  was  enacted  that 
where  any  person  is  made  or  shall  be  made  prisoner  for  a  civil  debt  or 
cause,  and  shall  be  found  or  become  so  poor  as  that  he  cannot  aliment 
himself,  then  and  in  that  case  it  shall  be  leisome  to  the  magistrates  of 
the  burgh  where  the  prison  is  to  which  the  said  prisoner  is  committed, 
upon  the  complaint  of  the  said  prisoner,  and  his  making  faith  in  their 
presence  that  he  hath  not  wherewith  to  aliment  himself,  to  intimate 
the  same  to  the  creditors,  one  or  more,  at  whose  instance  the  said 
person  was  committed  or  is  detained,  and  to  require  him  or  them 
either  to  provide  and  give  security  for  an  aliment  to  him,  not  under 
three  shillings  Scots,  or  three  pence  sterling  per  diem,  or  else  to  con- 
sent to  his  liberation ;  and  whereas  much  distress  is  often  suffered  by 
such  poor  prisoners,  from  the  want  of  support  between  the  time  that 
they  are  committed  to  prison  and  the  time  when  an  aliment  is  awarded 
and  paid  to  them,  pursuant  to  the  said  recited  Act  :'*  Be  it  therefore 
enacted  by  the  Eang's  most  excellent  Majesty,  by  and  with  the  ad- 
vice and  consent  of  the  Lords  spu'itual  and  tempoiid,  and  Ck)mmoDa  in 
Parliament  assembled,  and  by  the  authority  of  the  same : 

[Sum  to  be  deposited  with  each  prisoner  for  aUment,'] — ^That  from  and 
after  the  expiration  of  one  month  after  the  passing  of  this  Act,  it  shall 
not  be  lawfhl  for  the  gaoler  or  keeper  of  any  prison  to  which  a  prisoner 
shall  be  brought  to  be  confined  for  a  civil  debt,  to  receive  such  pri- 
soner into  his  custody,  or  confine  him  in  such  prison,  unless  the  sum  of 
ten  shillings  sterling  shall  be  deposited  in  his  hands  by  the  creditor,  in- 
ean:erator,or  other  person  for  behoof  of  such  creditor,  as  a  means  of  and 
security  for  the  aliment  of  such  prisoner  in  the  manner  herein  directed. 
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2.  [AUmentpaid  out  of  sum  deposited  tUl  exhaustedJ] — And  be  it 
enacted,  in  the  event  of  an  aliment  being  awarded  under  the  said  re- 
cited Act,  that  the  gaoler  or  other  person  in  whose  hands  the  said 
sum  of  ten  shillings  shall  have  been  deposited,  shall  pay  out  of  the 
same  the  aliment  of  the  said  prisoner,  at  the  same  rate  at  which  ali- 
ment shall  subsequently  be  allowed  to  such  prisoner,  fi'om  the  time 
that  he  shall  have  been  brought  to  the  prison  to  the  time  when  ali- 
ment shall  have  been  so  awarded  to  him  pursuant  to  the  said  recited 
Act,  and  thereafter  until  the  sum  so  deposited  shall  be  exhausted. 

3.  [If  no  title  to  aUmenty  sum  deposited  to  he  retumed."] — And  be 
it  enacted  that  where,  on  application  by  any  such  piisoner  for  the 
benefit  of  the  said  recited  Act,  it  shall  be  found  that  he  is  not  entitled 
to  the  same,  then  the  whole  of  the  said  sum  of  ten  shillings  by  this 
Act  required  to  be  deposited  shall  forthwith  be  returned  to  the  credi- 
tor or  person  by  whom  the  same  shall  have  been  deposited. 

4.  [Where  no  appiication,  deposit  to  be  returned^} — And  be  it  en- 
acted that  whei*e  any  such  prisoner  shall  not  apply  for  the  benefit  of 
the  said  recited  Act  before  the  expiry  of  thirty  days  from  the  day  of 
his  commitment,  the  said  sum  of  ten  shillings  shall  in  like  manner  be 
retumed  to  the  creditor  or  person  by  whom  the  same  shall  have  been 
deposited,  at  the  expiry  of  the  said  thirty  days. 

5.  [Money  not  exhausted  returned.'] — And  be  it  enacted  that  where 
an  aliment  shall  be  awarded  to  any  such  prisoner  pursuant  to  the  said 
recited  Act,  but  the  said  sum  of  ten  shillings  shall  not  be  thereby  ex- 
hausted in  the  manner  herein  directed  at  the  time  such  prisoner  shall 
be  liberated,  so  much  of  the  said  sum  of  ten  shillings  as  shall  remain 
unexhausted  shall  be  retumed  to  the  creditor  or  person  by  whom  the 
same  shall  be  deposited. 

6.  [On  liberation,  sum  remaining  to  be  returned.'} — And  be  it  en- 
acted that  where  the  creditor  shall  consent  to  the  liberation  of  any 
such  prisoner,  without  payment  of  any  part  of  the  debt  for  which  he 
shall  have  been  incarcerated,  before  such  prisoner  shall  have  had 
reasonable  time  to  obtain  the  benefit  of  the  said  recited  Act,  the  said 
sum  of  ten  shillings  shall  be  retumed  to  the  creditor  or  person  by 
whom  the  same  shall  have  been  deposited,  after  deducting  the  amount 
of  the  aliment  of  such  prisoner  during  his  confinement,  at  the  lowest  rate 
at  which  aliment  is  usually  modified  by  the  magistrate  of  the  burgh. 

7.  [Prisoners  claiming  ben^  of  Act  to  execute  disposition  in  favour 
of  creditors.']— kuA  be  it  enacted  that  every  prisoner  who  shall  claim 
the  benefit  of  the  said  recited  Act  shall  be  bound,  when  desired,  to 
execute  a  disposition  omnium  bonorum  in  favour  of  the  creditor  at 
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whose  instance  he  is  incarcerated,  for  behoof  of  all  his  creditors,  the 
expense  of  such  disposition  being  always  defrayed  by  the  creditor  de- 
manding the  same;  and  any  snch  prisoner  refusing  to  grant  such  dis- 
position after  being  dnly  required  in  writing  so  to  do,  shall  not  be  en- 
titled to  aliment  daring  the  time  he  shall  persist  in  such  refusal. 


ACT  of  SEDEBTJNT  relative  to  the  Form  of  Process  in  Civil 
Canses  in  the  Courts  of  the  Eoyal  Burghs,  and  of  Buighs 
of  Barony — Edinburgh,  12th  November  1825. 

Past  II.,  Chap.  IV. — AppUcaHorufor  the  benefit  of  the  Act  of  Grace, 


In  applications  for  the  benefit  of 
the  Act  1696,  c.  82,  commonly 
called  the  Act  of  Grace,  the  credi- 
tor or  his  agent  shall  be  allowed  to 
be  present  when  the  debtor  makes 
oath;  and,  where  it  can  conveni- 
ently be  done,  notice  may  be  ap- 
pointed to  be  given  to  the  creditor 
or  his  agent  of  the  day  and  hour 
when  the  debtor  ie  to  depone;  and 
the  creditor  or  his  agent  shall,  if 
present  when  the  debtor  makes 
oath,  be  allowed  to  put  all  perti- 
nent interrogatories  to  the  debtor 
regarding  his  ability  to  aliment 


himself  in  prison.  If,  upon  advis- 
ing the  petition  with  the  oath,  the 
petitioner  shall  be  allowed  the  be- 
nefit of  the  Act,  no  reclaiming  pe- 
tition from  the  creditor  shall  be 
competent.  But  he  shall  be  al- 
lowed, within  fourteen  days,  to 
lodge  an  articulate  and  specific 
condescendence  of  the  facts  he  avers 
and  undertakes  to  prove  as  relevant, 
for  authorising  the  Court  to  recal 
the  aliment  already  awarded,  but 
which  in  the  meantime  must  be 
paid  to  the  debtor,  in  terms  of  the 
late  Act  of  Parliament. 


7  d:  S  Victy  c.  84. — An  ACT  to  amend  and  continue  until  the 
first  day  of  September  One  thousand  eight  hundred  and 
sixty-one,  and  to  the  end  of  the  then  next  Session  of  Par- 
liament, the  law  with  respect  to  Prisons  and  Prison  Dis- 
cipline in  Scotland, — 19th  July  1844.* 

18.  [Sheriffs  may  dispose  of  applications  for  aliment  and  iibera- 
tion  of  civil  prisoners^] — And  be  it  declared  and  enacted  that  Sherii& 
within  their  respective  sheriffdoms  shall  have  the  like  powers  and 
jurisdictions  as  have  been  possessed  by  magistrates  of  royal  bnrghs, 
within  their  respective  bnrghs,  with  respect  to  applications  and  pro* 
ceedings  for  aliment  and  for  liberation  of  civil  prisoners. 

*  Made  perpetual  in  regard  to  the  section  quoted,  by  the  Prisons  Ad- 
ministration Act,  1860,  [c.  105,]  }  76. 
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CHAPTER  ll.-'CESSIO  BONORUM. 

^  dl  Will.  IV,,  c.  56— An  ACT  for  regulating  the  Process 
of  Cessio  hanorum  in  the  Court  of  Session,  and  for  ex- 
tending the  Jurisdiction  of  Sheriffs  in  Scotland  to  such 
Cases.— 13th  August  1836. 

Whereas  it  is  expedient  to  regulate  the  process  of  cessio  honorwn 
in  the  Court  of  Session  in  Scotland,  and  to  extend  the  jurisdiction  of 
tlie  Sheriff  to  such  processes ;  be  it  therefore  enacted  by  the  Kiog^s 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Ix>rds  spiritual  and  temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same : 

[Slieriffs  to  have  jurisdiction  as  to  cessio  bonorum  and  sheriff-clerks 
and  officers  to  act  therein,"] — ^That  after  the  firet  day  of  October,  One 
thousand  eight  hundred  and  sixty-six,  every  Sheriff  within  Scotland 
shall  possess  jarisdiction  in  processes  of  cessio  bonorum,  brought  be- 
fore him  in  manner  hereinafter  provided,  as  fully  as  in  any  other  ac- 
tion presently  by  law  competent  before  him,  and  the  sheriff-clerk  and 
messenger-at-arms,  and  all  sheriff  officers  in  the  several  sheriffdoms  in 
Scotland  shall  have  power  to  act  in  their  respective  offices  in  relation 
to  such  processes. 

2.  [A  debtor  against  whom  a  warrant  to  imprison  is  issued,  or  who 
is  in  prison,  fee,  may  apply  for  decree  o/*  cessio.] — And  be  it  enacted 
that  if  a  debtor  has  been  or  shall  be  charged  to  pay  a  civil  debt,  and 
a  warrant  to  imprison  him  has  been  issued,  or  if  he  be  liable  to  imprison- 
ment under  a  decree  of  a  Small  Debt  Court,  or  b^in  prison  or  im- 
prisoned and  afterwards  liberated,  in  respect  in  these  several  cases 
of  a  civil  debt,  it  shall  be  competent  to  such  a  debtor,  on  or  after 
the  said  thirty -first  day  of  October,  to  apply  for  interim  protection, 
and  for  decree  of  cessio  bonorum,  in  the  manner  hereinafter  provided. 

S.  [Debtor  may  present  to  the  Sheriff  of  the  county  in  which  he  Hves 
a  petition  praying  for  decree  q/*  cessio.] — And  be  it  enacted  that  after 
the  said  first  day  of  October,  such  debtor  may  present  to  the  Sheriff 
of  the  county  in  which  be  has  his  ordinary  domicile  a  petition,  set- 
ting forth  that  he  has  been  charged,  and  that  a  warrant  to  imprison 
has  been  issued  against  him,  or  that  he  is  liable  to  imprisonment 
under  a  small  debt  decree,  or  that  he  is  in  prison,  or  has  been 
imprisoned,  and  afterwards  liberated,  in  respect  of  a  civil  debt ; 
that  he  is  unable  to  pay  his  debts,  and  is  ready  to  sturender 
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his  estates  for  behoof  of  his  creditors,  and  prajing  for  interim  pro- 
tection against  the  execution  of  diligence,  and  ^  for  decree  of  cesm 
banartan ;  in  which  petition  he  shall  insert  a  list  of  all  his  creditors, 
specifying  their  names  and  designations  and  places  of  residence,  so 
far  as  known  to  him ;  and  with  snch  petition  he  shall  produce  (as  the 
case  may  be)  the  schedule  of  an  expired  charge,  or  a  copy  certified  by 
the  clerk  of  the  Small  Debt  Conrt,  of  the  warrant  on  which  he  is 
liable  to  imprisonment,  or,  if  he  be  in  prison  or  imprisoned  and  there- 
after liberated,  a  certificate  from  the  keeper  of  the  prison  of  snch  im- 
prisonment, and  the  date  thereof,  and  of  the  liberation. 

4.  [FroeeeeKngs  tqxm  such  Petition,'] — And  be  it  enacted  thai 
on  snch  petition  being  presented,  the  Sheriff  shall  issne  a  warrant, 
appointing  the  debtor  to  publish  a  notice  in  the  Edinburgh  Gazette^ 
intimating  that  snch  petition  has  been  presented,  and  requiring  all  his 
creditors  to  appear  in  conrt  on  a  certain  day,  being  not  less  then 
thirty  days  from  the  date  of  the  gazette  notice,  and  within  ^Yt  days 
after  the  date  of  such  notice,  to  send  tetters  to  all  the  creditors  speci- 
fied In  the  petition,  containing  a  copy  of  the  said  notice  (paying  the 
postage  thereof)*  or,  in  his  option,  to  cite  them  in  terms  of  law,  and 
which  the  debtor  shall  do  accordingly ;  and  the  Sheriff  shall  farther 
ordain  him  to  appear  on  the  day  so  appointed  for  the  compearance  of  the 
creditors,  in  presence  of  the  Sheriff  or  bis  substitute,  for  public  exa- 
mination ;  and  the  debtor  shall,  on  or  before  the  sixth  lawful  day 
prior  tQ  the  day  so  appointed,  lodge,  to  be  patent  to  all  concerned,  a 
state  of  his  affairs  subscribed  by  himself,  and  all  his  books,  papers, 
and  documents  relating  to  his  affairs  in  the  hands  of  the  sheriff-derk, 
together  with  a  copy  of  the  said  gazette,  and  if  the  letters  bare  been 
sent  through  thg  post  office,  a  certificate  subscribed  by  his  agent,  or 
by  a  messenger  or  sheriff-officer,  and  a  witness,  stating  the  date  and 
the  place  where  the  letters  were  put  into  the  post  office,  that  the 
postage  was  paid,  and  that  they  were  severally  addressed  as  specified 
in  the  petition,  or  an  execution  subscribed  by  a  messenger  or  sheriff*- 
officer,  and  one  witness,  of  citation  of  the  creditors  to  whom  snch 
letters  have  not  been  so  sent. 

6.  [Debtor  to  umkrgo  excminfltioH  before  Sheriff,"] — And  be  it  en- 
acted that  on  the  said  day  appointed  for  the  compearance  of  the 
creditors,  the  debtor  shall  appear  m  public  court,  in  presence  of  the 
Sheriff,  for  examination  as  to  his  affairs,  and  the  Sheriff  shall  have 
power  to  put  him  on  oath  or  affirmation  (as  the  case  may  be),  and 
the  debtor  shall  be  bound  to  answer  all  pertinent  questions  put  to 
him  by  the  Sheriff,  or  by  any  creditor,  with  the  approbation  of  the 
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Sheriff,  nnder  certification  that  if,  without  lawful  cause,  be  refuses 
to  be  put  on  oath  or  affirmation,  or  to  answer  any  such  question  or 
to  subscribe  his  examination,  decree  of  cessto  shall  be  refused  in 
hoc  statu  ;  and  it  shall  be  competent  to  the  Shenff  to  adjourn  the 
examination  for  such  time  as  to  him  shall  appear  fit  and  reasonable. 

6.  [Sheriffs  (tf^  examination^  to  decide  in  cases  originating  before 
him.'] — And  be  it  enacted  that  the  Sheriff  shall,  on  such  examination 
being  taken,  allow  a  proof  to  the  parties  if  it  shall' appear  necessary, 
and  hear  parties  viva  voce^  and  shall  make  a  note  of  any  objections 
that  may  be  stated  on  the  part  of  the  creditors,  and  either  grant 
decree,  or  refuse  the  same  in  hoc  siatu^  or  grant  it,  subject  to  a 
declaration  that  it  shall  not  be  extractable  or  available  as  a  protec- 
tion to  the  debtor  for  such  time  as  shall  appear  proper,  or  make  such 
other  orders  as  may  be  necessary  for  the  due  administration  of  justice ; 
provided  that  where  the  Sheiiff  shall  grant  decree  under  such  limita- 
tion, or  refuse  decree  in  hoc  statu^  he  shall  state  the  grounds  of  his  de- 
cision, and  the  most  summary  dispatch  consistent  with  the  forms  of 
court  shall  be  given,  and  the  Sheriff's  note  of  the  objections  shall 
form  part  of  the  process. 

7.  [Reclaiming  petition.'] — And  be  it  enacted  that  if  such  decree  be 
pronounced  by  the  Sheriff-substitute,  it  shall  be  competent  to  any 
person  aggrieved  to  present  a  reclaiming  petition  against  the  same, 
provided  that  the  petition  be  lodged  within  six  days  from  the  date 
of  the  judgment,  and  the  Sheriff-substitute  shall  do  therewith  as  shall 
be  just;  and  in  case  the  complainer  shall  intimate  his  desire  in  the 
petition  that  if  the  Sheriff-substitute  be  disposed  to  refuse  the  petition 
it  may  be  laid  before  the  Sheriff,  it  shall  be  transmitted  to  the  Sheriff, 
who  shall  do  therein  as  shall  be  just. 

8.  [Review  of  Sheriffs  judgments  by  Court  of  Session.] — ^And  be  it 
enacted  that  it  shall  be  lawful,  either  after  such  reclaiming  petition 
has  been  disposed  of,  or  without  presenting  such  petition,  for  any  per- 
son aggrieved  to  bring  the  judgments  under  the  review  of  the  Court  of 
Session  by  lodging  with  any  one  of  the  clerks  of  that  division  of  the 
coui*t  under  whose  review  he  wishes  to  bring  the  cause  a  reclaiming 
note,  having  such  division  marked  thereon,  reciting  the  judgment  or 
judgments  complained  of :  Provided  always  that  the  said  note  shall 
be  lodged  within  ten  days  fi'om  the  date  of  the  judgment,  or  the  last 
of  the  judgments  complained  of,  unless  the  judgment  be  pronounced 
by  the  Sheriff  of  Orkney^  in  which  case  the  reclaiming  note  shall  be 
lodged  within  twenty  days  from  the  date  of  the  judgment,  or  the  last 
of  the  judgments,  as  aforesaid ;  and  a  copy  of  the  said  note  shall  in  all 
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cases  be  delivered  within  the  said  respective  periods  to  the  respon- 
deat or  his  known  agent,  which  shall  be  held  to  be  dno  service,  and 
a  copy  thereof,  certified  by  the  said  clerk  of  session,  shall  be  a 
sufficient  waiTant  to  the  sheriff-clerk  to  transmit  to  the  said  clerk  the 
proceedings  in  the  process. 

9.  [^Reclaiming  note  to  be  enroUed^  and  court  to  pronounce  judg- 
ment, jrc.} — And  be  it  enacted  that  if  the  Court  of  Session  be  sitting, 
the  reclaiming  note  shall  be  enrolled  as  soon  as  conveniently  can  be, 
and  the  Court  shall  pronounce  judgment,  or  remit  the  cause  to  the 
Sheriff  with  such  instructions  as  to  them  shall  seem  fit,  or  to  the  Lord 
Ordinary  on  the  Bills  during  vacation,  or  during  the  Christmas  recess. 

10.  [Lord  Ordinary  on  Bills  may  judge  during  vacation  or  Christ- 
mas recess,,  subject  to  review.'] — And  be  it  enacted  that  if  the  Court 
of  Session  be  not  sitting  when  the  reclaiming  note  has  been  lodged,  the 
cause  shall,  as  soon  as  thereafter  may  be  convenient,  be  transmitted 
to  the  Bill-Chamber  clerk,  and  be  enrolled  in  a  roll  to  be  kept  for  that 
purpose'  in  the  Bill-Chamber ;  and  the  Lord  Ordinary  on  the  Bills 
shall,  on  a  day  to  be  specified  in  that  roll,  hear  parties  viva  voce,  and 
pronounce  judgment,  as  herein  before  provided ;  and  for  the  purposes 
of  this  Act  he  shall  possess,  during  the  vacation  and  the  Christmas 
]*ecess,  the  powers  competent  to  the  Inner- House  during  session,  but 
his  judgment  shall  be  subject  to  review  in  manner  hereinafter  men- 
tioned ;  and  if  the  proceedings  have  not  been  brought  to  a  termination 
before  the  Loixi  Ordinary  on  the  Bills  at  the  commencement  of  the 
ensuing  Session,  the  cause  shall  be  re-transmitted  aud  enrolled  before 
the  Inner-House,  which  may  give  judgment  tlierein  as  if  it  bad  been 
enrolled,  or  had  continued  without  interruption  before  the  Inner- 
House. 

11.  [Proceedings  in  cases  originating  in  the  Court  of  Session^}^- 
And  be  it  enacted  that  where  a  summons  of  cessio  bonorum  is  raised 
before  the  Court  of  Session,  the  debtor  shall  publish  a  notice  in  the 
Edinburgh  Gazette,  intimating  that  the  said  summons  has  been  raised, 
specifying  in  which  division  of  the  Court  it  is  to  be  enrolled,  and  re- 
quiring ail  his  creditors  to  appear  within  thirty  days  from  the  date  of 
the  said  gazette  notice ;  and  he  shall  alto  send  letters  through  the 
post  office  (paying  the  postage  thereof)  to  each  of  the  creditors  sped- 
tied  in  the  summons,  to  the  same  effect,  or,  in  his  option,  cite  them 
in  terms  of  law ;  and,  on  or  before  the  sixth  lawful  day  prior  to  the 
expiration  of  the  said  thirty  days,  he  shall  lodge,  to  be  patent  to  all 
concerned,  a  state  of  his  affairs  subscribed  by  himself,  and  all  hia 
books,  papers,  and  documents  relating  to  his  affairs,  in  the  hands 
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of  the  clerk  to  the  process,  together  with  a  copy  of  the  said  gazette ; 
and,  if  the  letters  have  been  sent  throngh  the  post  office,  he  shall  pro- 
dace  a  certificate  subscribed  by  his  agent,  or  by  a  messenger  or 
sheriff-officer  and  a  witness,  stating  the  date  and  the  place  where 
the  letters  were  pat  Into  the  post  office,  that  the  postage  was  paid, 
and  that  they  were  severally  addressed  as  specified  in  the  summons, 
or  an  execution  subscribed  by  a  messenger  and  one  witness  of  citation 
of  the  creditors  to  whom  such  letters  have  not  been  so  sent. 

12.  ICourt  of  Session  may  remit  to  the  Sheriffs  who  shall  take  pro- 
ceedings thereupon^  and  r€por^]— And  be  it  enacted  that  on  expiration 
of  the  said  thirty  days  the  process  shall  forthwith  be  enrolled  in  tlie 
rolls  of  the  division  of  the  Inner-House  specified  in  the  said  notice, 
without  the  necessity  of  being  called  or  enrolled  in  the  Outer- House, 
and  it  shall  he  competent  to  the  Inner-House  to  remit  to  the  Sheriff 
of  the  county  in  which  the  debtor's  domicile  is,  to  take  his  examina- 
tion in  presence  of  his  creditors,  and  for  that  puipose,  on  a  day 
appointed,  the  debtor  shall  appear  in  presence  of  the  Sheriff,  who 
shall  have  power  to  put  him  on  oath  or  affirmation  (as  the  case  may 
be),  and  the  debtor  shall  be  bound  to  answer  all  pertinent  questions 
put  to  him,  under  certification  that  if  without  lawful  cause  he  refuse 
to  be  put  on  oath  or  affirmation,  or  to  answer  any  such  question,  or  to 
subscribe  his  examination,  decree  of  cessio  shall  be  refused  in  hoc 
statu  ;  and  the  Sheriff  shall  thereupon  repoit  to  the  said  Inner-House, 
who  may  either  grant  decree  or  refuse  the  same  in  hoc  statu,  or  grant 
it  subject  to  a  declaration  that  it  shall  not  be  extractable  or  available 
as  a  protection  to  the  debtor  for  such  time  as  shall  appear  proper,  or 
issue  such  other  orders  as  may  be  necessary  for  the  due  administra- 
tion of  justice. 

13.  [^Lord  Ordinary  on  the  Bills  may  judge  on  the  report  during  va- 
cation or  Christmas  recess,"] — And  be  it  enacted  that  if  the  Court  of 
Session  be  not  sitting  at  the  time  when  the  said  report  has  been  made 
by  the  Sheriff,  the  cause  may  be  enrolled  in  a  mil  to  be  kept  for  that 
pui-pose  in  the  Bill  Chamber,  and  the  Lord  Ordinary  on  the  Bills  shall, 
on  a  day  to  be  specified  in  that  roll,  hear  parties  viva  voce,  and  pro- 
nounce judgment ;  and  if  the  Court  of  Session  be  sitting  when  the 
report  of  the  said  examination  is  made,  but  the  proceedings  cannot  be 
brought  to  a  termination  before  the  expiration  of  the  session,  or  be- 
fore the  commencement  of  the  Christmas  recess,  the  Inner-House  may 
remit  the  cause  to  the  said  Lord  Ordinary  to  proceed  therein  during 
vacation  or  the  Cltristmas  recess,  in  the  same  way  as  if  the  cause 
had  been  enrolled  in  the  Bill  Chamber  in  manner  above  provided ; 
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and  if  the  proceedings  have  in  any  case  not  been  brought  to  a  ter- 
mination before  the  Lord  Ordinary  on  the  Bills  at  the  commence- 
ment of  the  ensuing  Session,  the  cause  shall  be  enrolled  before 
the  Inner-Uonse,  which  may  give  judgment  therein  as  if  it  had  been 
enrolled,  or  had  continued  without  interruption  before  the  Inner- 
House  ;  and  for  the  purposes  of  this  Act  the  Lord  Ordinary  on  the 
Bills  shall  possess,  during  the  vacation  and  the  Christmas  recess, 
the  powers  competent  to  the  Inner-House  during  Session ;  but  his 
judgment  shall,  be  subject  to  review  in  manner  hereinafter  men- 
tioned. 

14.  [Jtidgment  of  the  Lord  Ordinary  on  the  BUls  subject  to  re- 
view,']— And  be  it  enacted  that  it  shall  be  competent  for  any  person 
aggi-ieved  by  any  judgment  pronounced  by  the  Lord  Ordinaiy  on  the 
Bills  to  bring  the  same  under  the  review  of  the  Inner-House  by  a 
reclaiming  note,  provided  the  note  be  lodged  within  ten  days  after 
the  date  of  the  judgment,  and  duly  intimated  to  the  agent  of  the  re- 
spondent, and  the  Inner-House  shall  proceed  with  all  despatch  to  hear 
parties  viva  voce  thereon,  and  may  give  judgment  as  aforesaid,  or  tssne 
such  other  orders  as  may  be  necessary  for  the  purposes  of  justice. 

15.  ^Potver  to  grant  interim  protection  or  liberation.'] — ^And  be  it 
enacted  that  if  the  debtor  be  in  prison,  it  shall  be  competent  for  the 
Inner-House  during  Session,  and  for  the  Lord  Ordinary  on  the  Bills 
during  the  vacation  or  the  Christmas  recess,  whether  the  case  has 
been  originally  instituted  in  the  Court  of  Session  or  before  the  Sheriff 
(provided  that  it  be  under  review  of  the  said  Court),  and  for  the 
Sheriff,  where  the  petition  has  been  presented  to  and  is  depending 
before  him,  on  production  of  a  copy  of  the  said  gazette  containing  the 
notice  aforesaid,  and  of  the  certificate  of  transmission  of  the  letters 
or  execution  of  citation,  to  grant  warrant  to  liberate  the  debtor;  and, 
if  the  debtor  is  not  in  prison,  to  grant  warrant  for  his  personal  pro- 
tection against  the  execution  of  diligence  for  such  space  of  time  as 
shall  be  proper ;  provided  that,  before  any  such  warrant  be  issued,  the 
debtor  shall  lodge  with  the  clerk  of  court  a  bond  with  a  suflScient 
cautioner,  binding  themselves  that  he  shall  attend  all  diets  of  court 
whenever  required,  under  such  penalty  as  may  be  reasonable,  and 
which,  if  forfeited,  shall  be  divided  among  the  creditors ;  and  it  shall 
be  competent  for  the  Inner-House,  or  the  said  Lord  Ordinary,  or  the 
Sheriff  respectively,  in  all  cases  to  grant  warrant  to  bring  the  debtor 
before  them  for  examination,  and  also  to  carry  him  back  to  prison ; 
and  such  warrant,  as  well  as  the  warrant  of  liberation  and  the  war- 
rant of  personal  protection,  shall  be  good  and  lawful  warrants  in  all 
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parts  of  Scotland  to  the  effect  therein  specified ;  and  it  shall  not  be 
competent,  where  the  warrant  of  liberation  or  protection  is  granted 
bj  the  Lord  Ordinary  on  the  Bills,  or  the  Sheriff,  to  suspend  the  effect 
thereof  by  lodging  a  reclaiming  note  or  petition  complaining  of  the 
same :  Provided  nevertheless  that  a  reclaiming  note  or  petition  may 
be  lodged  as  hereinbefore  provided,  and  it  shall  be  competent  to  the 
Liner- House,  or  the  Sheriff  (as  the  case  may  be),  on  hearing  parties, 
to  recall  the  warrant  of  liberation  and  protection. 

16.  IDecree  to  operate  as  an  assignation  to  creditors^  or  disposition 
omninm  bonorom  to  he  granted.'] — And  be  it  enacted  that  the  decree 
pronounced  by  the  Inner-House,  or  by  the  Lord  Ordinary  on  the  Bills, 
or  by  the  Sheriff,  granting  the  benefit  of  cessio  bonorum^  shall  operate 
as  an  assignation  of  the  debtor^s  moveables  in  favour  of  any  trustee 
mentioned  in  the  decree  for  behoof  of  the  creditors :  Provided  always 
that  it  shall  be  optional  to  the  creditors  to  require  the  debtor  to  exe- 
cute a  disposition  omnium  honorum^  as  has  been  hitherto  granted  in 
processes  of  cessio  before  the  Court  of  Session,  in  favour  of  the  trustee, 
the  expense  of  which  deed  shall  be  paid  out  of  the  readiest  of  the 
funds  thereby  conveyed. 

17.  [Provision  where  decree  recused  in  hoc  statu.] — And  be  it 
enacted  that  if  the  decree  of  cessio  be  refused  in  hoc  statu^  either  by 
the  Court  of  Session  or  the  Sheriff,  the  debtor  may  at  any  time  there- 
after, without  the  necessity  of  raising  any  new  summons  or  presenting 
any  new  petition,  apply  to  have  decree  of  cessio  pronounced  in  his 
favour ;  and  if  the  decree  has,  on  review  by  the  Court  of  Session,  been 
refused  m  Jtoc  statUy  the  debtor  may  either  apply  to  that  Court  for 
decree,  or  present  a  new  petition  to  the  Sheriff,  in  which  latter  case 
proceedings  shall  take  place  as  if  no  former  petition  had  been  pre- 
sented, and  the  debtor  shall,  in  all  cases  of  a  renewed  application, 
give  notice  thereof  in  such  manner  as  shall  be  appointed  either  by  the 
Court  of  Session  or  Sheriff  respectively. 

18.  [Dyvours  habit  abolished.  Oath  to  be  tahen^  and  insolvency 
proved  if  denied.  Act  of  1696,  c,  5,  in  part  repealed,] — And  be  it 
enacted  that  it  shall  not  be  lawful  to  ordain  the  debtor  to  wear  the 
dyvours  habit ;  and  he  shall  be  required  to  prove  his  insolvency  (if 
the  same  shall  be  denied)  as  by  law  presently  established ;  and  he 
shall  be  bound  to  make  oath  or  afSrmation  in  cases  before  the  Sheriff 
as  well  as  in  those  before  the  Couit  of  Session,  in  the  same  terms  as 
the  oath  hithei*to  administered  in  processes  of  cessio  in  the  Court  of 
Session ;  and  an  Act  of  the  Parliament  of  Scotland^  passed  in  the  year 
sixteen  hundred  and  nin^y-six,  intituled  An  Act  for  declaring  notour 
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bonkn^ts,  shall  be  and  is  hereby  repealed,  in  so  far  as  the  said  Acts 
bear  that  **  the  Lords  of  Session  are  hereby  discharged  to  dispense 
any  bauiEmpt  as  to  the  habit,  unless  in  the  summons  and  process  of 
cessio  the  bankrupt's  failing  through  misfortune  be  libelled,  sustained, 
and  proven." 

19.  IReguUUum  of  appeals  to  the  House  of  Lords,"] — And  be  it 
enacted  that  nothing  herein  contained  shall  exclude  an  appeal  to  the 
House  of  Lords  against  the  judgment  of  the  said  Inner- House  either 
granting  or  refusing  decree  of  cessio :  Provided  always  that  the  peti- 
tion of  appeal  be  lodged  within  ten  days  from  the  date  of  the  judg- 
ment, during  the  sitting  of  Parliament,  if  it  shall  continue  to  ait  for 
so  many  days,  and  if  Parliament  be  not  sitting,  or,  if  sitting,  there  be 
not  so  many  days,  then  the  petition  of  appeal  shall  be  presented 
within  six  days  after  the  next  Session  of  Parliament  shall  have  met. 

20.  \No  fee-fund  dues  or  Government  duties  exigible,"] — ^And  be 
it  enacted  that  no  fee-fund  dues  shall  be  exigible  in  respect  of  any  of 
the  proceedings  mentioned  in  this  Act,  nor  shall  an/ stamp-duty  or 
other  Government  duty,  be  exigible  in  respect  of  any  notices  or  ad- 
vertisements authorised  by  t)yis  Act  to  be  inserted  in  the  Edinburgh 
Gazette^  nor  in  respect  of  any  disposition  which  the  debtor  shall  be 
ordained  to  execute  in  terms  of  this  Act ;  any  law  or  statute  to  the 
contrary  notwithstanding. 

21 .  ICourt  of  Session  agents  may  practice  in  Sheriff-courts.] — And 
be  it  enacted  that  it  shall  be  lawful  for  all  agents  duly  qualified  to 
practice  before  the  Court  of  Session  to  practice  as  agents  in  all  She- 
riff-courts, in  so  far  as  relates  to  any  of  the  proceedings  which  are 
authorised  by  this  Act  to  be  carried  on  before  the  Sheriff;  provided 
that  they  shall  not  be  entitled  to  payment  of  any  other  or  higher  fees 
than  those  legally  exigible  by  other  agents  before  such  courts. 

22.  lActmay  be  repealed  this  «S^ibn.] — And  be  it  enacted  that 
this  Act  may  be  repealed,  altei-ed,  or  amended  by  any  Act  or  Acts 
passed  during  the  present  Session  of  Parliament. 


ACT  of  SEDERUNT  regulating  Processes  of  Cessio  Bonorum 
in  Sheriff-courts,  raised  under  the  Statute  6th  and  7th 
WiU.  IV.,  c.  56.— Edinburgh,  6th  June  1839. 

The  Lords  of  Council  and  Session  having  considered  a  report  from 
the  Sheriffs  of  Scotland  respecting  the  expediency  of  regulating  the  pro- 
cedure in  processes  of  ceano  bonorum  in  Sheriff^DOurta,  so  as  to  render  the 
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same  as  nearly  uniform  as  possible  in  all  the  Sheriff-courts,  and  consist- 
ent with  the  enactments  of  the  late  Act,  6th  and  7th  Will.  IV.,  c.  66,  do 
hereby  enact  and  declare  as  follows  : — 


1.  All  petitions  for  the  benefit  of 
eetsio  bonomm  presented  to  the 
Sheriff  shall  be  framed  in  terms  of 
6th  and  7th  Will.  IV.,  c.  66,  g  8, 
and  shall  be  in  the  form  of  schedule 
(A)  hereto  annexed,  or  as  near 
thereto  as  the  circumstances  per- 
mit. 

2.  When  intimation  is  made  to 
the  creditors  by  letter,  in  terms  of 
2  4  of  the  statute,  the  transmission 
of  a  copy  of  the  notice  in  the  ga- 
zette required  by  the  statute,  ad- 
dressed to  each  creditor  shall  be 
held  a  sufficient  implement  of  the 
said  enactment,  but  the  name  of 
the  petitioner's  agent  shall  always 
appear  in  or  be  annexed  to  the  said 
notice. 

8.  When  the  debtor  avails  him- 
self of  the  option  given  by  g  4  to 
cite  any  of  the  creditors  in  terms  of 
law,  the  citation  shall  be  given  not 
later  than  ten  days  next  after  the 
publication  in  the  gazette ;  and  the 
creditors  shall  be  cited  to  a  diet  of 
compearance  at  least  thirty  days 
subsequent  to  the  date  of  publica- 
tion in  the  gazette. 

4.  When  the  petition  for  cetsio 
prays  also  for  interim  protection 
from  diligence  or  liberation,  that 
prayer  shall  be  specially  intimated 
by  the  notice  in  the  gazette ;  and 
by  the  letters  (if  any)  sent  to  the 
creditors. 

6.  The  certificate  of  the  letters 
having  been  duly  transmitted,  shall 
in  all  cases  contain  the  particular 
address  of  each  letter  as  sent. 

6.  In  processes  of  cemo,  whether 
the  creditors  or  any  of  them  shall 
have  been  called  by  letters  or  cited 
in  terms  of  law,  the  cause  shall  not 
be  enrolled,  nor  shall  any  proce- 
dure take  place  therein,  either  as 
to  the  cesaiOf  or  any  application  for 


interim  protection  or  liberation,  or 
otherwise,  until  the  diet  of  com- 
pearance in  the  cause  ;  without 
prejudice  to  the  debtor  lodging  in 
the  hands  of  the  clerk  of  court  the 
documents  specified  in  2  4  of  the 
statute,  on  or  before  the  sixth  day 
prior  to  the  day  of  compearance. 

7.  If  the  debtor  fail  to  lodge  in 
the  hands  of  the  Sheriff-clerk  the 
state,  books,  and  other  documents, 
required  by  g  4  of  the  statute,  by 
the  time  therein  specified,  the  pro- 
cess shall  be  dismissed  by  the 
Sheriff,  unless  he  shall  be  satisfied 
that  the  debtor  had  sufficient  ex- 
cuse ;  in  which  case  the  Sheriff 
may  order  new  intimation  to  the 
creditors,  or  make  such  order  as  he 
may  think  necessary. 

8.  When  it  is  objected  that  all 
the  creditors  have  not  been  called, 
the  objector  shall,  at  the  time  of 
stating  his  objection,  give  in  a  list, 
signed  by  himself  or  his  agent, 
specifjring  the  names  and  designa- 
nations,  so  far  as  known,  of  the 
creditors  alleged  to  be  omitted  ; 
and  the  Sheriff  shall  have  power 
to  dispose  of  the  objection  as  he 
may  see  cause ;  and,  in  particular, 
he  may  either  dismiss  the  process, 
or  give  authority  by  a  special  in- 
terlocutor (which  interlocutor  shall 
not  be  subject  to  review  by  appeal 
or  otherwise),  to  call  tlie  persons 
named  in  the  said  list,  by  citation 
on  the  petition,  to  compear  within 
six  days  after  citation,  if  within 
Scotland,  or  otherwise  to  call  the 
said  creditors,  whither  in  Scotland 
or  furth  thereof,  by  letter  (post 
paid),  to  compear  within  fifteen 
days  after  tlie  despatch  of  the 
letter ;  and  if  it  shall  appear  that 
those  persons,  or  any  of  them,  were 
not  creditors,  the  objector  shall  be 
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found  liable  in  the  expenses  un- 
necessarily occasioned  by  his  ob- 
jection. 

9.  When  creditors  not  originally 
called,  but  afterwards  cited  under 
authority  of  the  Sheriff,  as  already 
provided  in  {  8  of  this  Act  of  Sede- 
runt, shall  appear  in  the  process, 
it  shall  be  competent  for  the  Sheriff, 
on  the  application  of  such  creditors, 
in  case  the  original  diet  for  the 
creditor's  examination  has  elapsed 
before  such  appearance,  to  fix  an- 
other diet  for  his  re-examination ; 
of  which  diet  it  shall  be  incum- 
bent on  the  debtor  to  give  notice 
to  each  of  the  original  creditors,  or 
his  known  agent,  by  letter,  post 
paid. 

10.  When  the  process  has  been 
raised  by  a  bankrupt  under  seques- 
tration, and  not  discharged,  it  shall 
be  necessary  to  produce  a  certifi- 
cate under  the  hands  of  a  trustee 
or  of  a  majority  of  the  commis- 
sioners, stating  whether  the  bank- 
rupt had  attended  the  diets  fixed 
for  his  examination,  and  setting 
forth  how  far  he  has,  in  their 
opinion,  or  to  the  best  of  their 
knowledge  and  belief,  make  a  full 
and  fair  surrender  of  his  means 
and  estate,  and  has  in  other  re- 
spects duly  complied  with  the  re- 
quisites of  the  Bankrupt  Act ; 
reserving  the  effect  of  such  cer- 
tificate to  be  considered  by  the 
Sheriff ;  and  further,  reserving 
power  to  him  to  require  a  special 
report  from  the  trustee  or  com- 
missioners, or  to  order  them  to 
attend  for  examination  on  oath 
or  otherwise.  The  trustee,  or  a 
majority  of  the  commissioners, 
shall  be  bound,  within  eight  days 
after  requisition  by  the  bankrupt, 
to  grant  such  certificate,  or,  failing 
thereof,  it  shall  be  competent  to 
proceed  in  the  cause  as  if  the  same 
had  been  granted. 

11.    When    the    debtor    shall, 


either  in  his  original  petition,  or 
afterwards  by  incidental  petition, 
apply  for  interim  protection  from 
diligence,  or  for  liberation  from 
prison,  he  shaU  set  forth  the 
amount  of  caution,  and  the  name 
of  the  cautioner  or  cautioners  of- 
fered by  him ;  and  a  copy  of  the 
petition,  when  presented  separate- 
ly, shall  be  served  on  the  agent  or 
agents  for  the  opposing  crediton, 
forty-eight  hours  at  least  before 
being  moved  in  court;  and  the 
Shenff  shall  thereafter,  on  hearing 
parties,  do  therein  as  may  seem 
just ;  the  debtor  always  finding 
caution  to  the  satisfaction  of  the 
clerk,  to  such  amount  as  may  be 
fixed  by  the  Sheriff,  before  interim 
protection  or  liberation  shall  be 
granted.  The  bond  of  caution 
shall  be  according  to  one  or  other 
of  the  forms  contained  isr  schedule 
(B)  annexed. 

12.  When  the  debtor  shall  have 
been  put  on  oath  at  his  first  exa- 
mination, under  §  6  of  the  statute, 
the  creditors  shall  not  be  therein 
precluded  from  afterwards  proving 
their  case,  in  opposition  to  the 
eesaio,  by  witnesses  or  other  com- 
petent evidence. 

18.  When  a  proof  is  allowed,  it 
is  recommended  that  the  Sheriff 
shall,  by  the  interlocutor  aUowing 
it,  specify,  if  possible,  under  arti- 
culate heads,  the  several  facts  to  be 
proved  by  either  party. 

14.  The  Sheriff  shall,  in  aU 
cases,  either  make  notes  of  the 
evidence,  which  notes  shall  form 
part  of  the  process ;  or  he  may,  by 
an  interlocutor,  which  shall  not  be 
subject  to  review  by  appeal  or 
otherwise,  appoint  the  proof,  or  any 
part  thereof,  to  be  taken  down  ver- 
iMUim  by  the  clerk,  which  shall  be 
subscribed  by  the  witness  or  wit- 
nesses, and  by  the  Sheriff  or  com- 
missioner, when  a  commission  is 
necessary. 
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16.  When  the  Sheriff  shall  make 
a  note  of  objections  under  2  6  of 
the  statute,  he  shall  also  make  a 
note  of  the  answers  thereto.  These 
notes  shall,  before  being  lodged  in 
process,  be  signed  by  the  Sheriff. 

16.  It  shall  be  competent  for  the 
Sheriff  to  hear  parties  viva  voce, 
both  at  the  time  of  the  debtor's 
examination  (whether  on  declara- 
tion or  oath)  and  on  the  proof,  and 
at  such  other  times  as  may  appear 
to  him  to  be  necessary ;  and  in 
either  case  he  shall  make  a  note  of 
objections  and  answers,  as  before 
provided. 

17.  It  shall  be  competent  for  the 
Sheriff  to  allow  answers  to  reclaim- 
ing petitions  lodged  under  ^  7  of 
the  statute. 

18.  No  appearance  for  an  oppos- 
ing creditor  shall  be  allowed  with- 
out production  of  the  letter  sent  to 
him,  the  citation  served,  or  a  man- 
date subscribed  by  him. 

19.  It  being  provided  by  |  18  of 
the  statute  that  debtors,  on  obtain- 
ing decrees  of  ecMio^  "  shall  make 
oath  in  the  same  terms  as  hitherto 
administered;"  it  is  declared  that 
when  debtors  take  and  subscribe 
an  oath  or  affirmation  in  the  form 
contained  in  schedule  (C)  hereto 
annexed,  they  sliall  be  held  to  have 
sufficiently  complied  with  the  pro- 
visions of  the  statute. 

20.  It  shall  be  competent  for 
the  Sheriff  to  ordain  the  debtor, 
whether  under  protection  or  not,  to 
attend  at  any  diet  of  court,  and 
particularly  at  any  diet  at  which 
an  interlocutor  granting  or  refus- 
ing the  eetiio  may  b,e  pronounced, 
intimation  of  such  order  being 
always  made  to  the  cautioners  of 
the  debtor. 

21.  When  any  interlocutor  is 
pronounced,  refusing  the  cessio  or 
granting  it,  subject  to  a  declaration 
that  it  shall  not  be  extractable  or 
available  as  a  protection  to  the 


debtor  for  a  certain  time,  any  unex- 
pired liberation  or  personal  protec- 
tion granted  to  the  debtlor  under  the 
statute  shall  be  held  Siaipto  facto 
recalled,  without  prejudice  to  tlie 
debtor  again  petitioniDg  the  Sheriff 
for  protection  or  liberation  while 
the  case  remains  in  the  Sheriff- 
court. 

22.  It  being  provided  by  {  17  of 
the  statute  that  when  the  decree 
of  cestio  has  been  refused  m  hoe 
ttatu  it  shall  be  competent  to  the 
debtor  at  any  time  thereafter  to 
make  a  renewed  application  for 
the  benefit  of  the  cessio^  and  that 
the  '*  debtor  shall,  in  aU  cases  of  a 
renewed  application,  give  notice 
thereof  in  such  manner  as  shall  be 
appointed  either  by  the  Court  of 
Session  or  Sheriff  respectively ; "  it 
is  enacted  that  it  shall  be  com- 
petent for  the  debtor  to  make  the 
renewed  application  by  a  minute, 
without  argument,  annexed  to  his 
original  petition ;  and  that  he  shall 
give  notice  thereof  to  all  his  credi- 
tors, by  letters  addressed  to  each 
through  the  post  office,  paying  the 
postage  thereof;  and  the  case  shall 
not  be  taken  up  till  twenty  days 
after  the  despatch  of  all  the  said 
letters,  -the  fact  of  the  despatch 
being  established  by  certificates 
satisfactory  to  the  Sheriff. 

23.  When  it  shall  appear  that 
any  of  the  provisions  of  the  statute, 
or  of  this  Act  of  Sederunt  have 
been  omitted  or  not  duly  complied 
with  by  the  pursuer  of  any  process 
of  eeasiOf  the  process  may  be  sisted 
till  the  regulations  have  been  duly 
complied  with  in  all  points,  if  it 
shall  appear  to  the  Sheriff,  from 
the  nature  of  the  omission,  that 
this  can  be  still  done  consistently 
with  justice,  and  with  the  due  exe- 
cution of  the  statute. 

C.  Hope,  I.P.D. 


cxiv  STATUTES  AND  ACTS  OF  SEDERUNT.  [Appx. 

Cettio  Banorum, 

FORMS. 
SCHEDULE  (A). 
Form  of  Petition. 
Unto  the  Honourable  the  Sheriff  of  the  county  of 

the  Petition  of  [j^ivinff  the  full  name  and  deaignaiion,  and  preeent 
place  of  reeidenee,  and  epeeifying  the  jail,  if  the  debtor  hat  been  or 
it  incarcerated] ; 
Humbly  Shetoethf 

That  the  petitioner  has  been  charged,  and  that  a  warrant  to 
imprison  has  been  issued  against  him  at  the  instance  of 

f  for  not  making  payment  of  the  sum  of  £ 
contained  in  a 

[Or]  That  he  is  liable  to  imprisonment  under  a  small  debt  decreet, 
obtained  against  him  at  the  instance  of 
for  the  sum  of  £ 

[Or]  That  he  is  in  prison  in  respect  of  a  civil  debt  amounting  to 
£  at  the  instance  of 

[Or]  That  he  has  been  imprisoned,  and  afterwards  liberated  in  re- 
spect of  a  civil  debt,  amounting  to  £ 

at  the  instance  of  [tpeeifyinff  the  debt,  and  the  particular 

eircumttancet  of  iit  eonttitution,  by  biU,  decreet  or  othenoite]. 

That  the  petitioner  is  unable  to  pay  his  debts,  and  is  ready  to  sur- 
render his  whole  means  and  estate  for  behoof  of  his  creditors.  That  his 
inability  to  pay  his  debts  has  not  been  occasioned  by  fraud,  but  has 
arisen  solely  from  misfortunes  and  losses,  to  be  particularly  specified  in 
the  state  of  his  affairs,  subscribed  by  himself,  and  to  be  produced  in  the 
hands  of  the  clerk  of  court.  That  the  following  is  a  list  of  the  peti- 
tioner's real  or  pretended  creditors,  viz. — {jBtating  their  naTnet  on  teparaU 
linet,  with  a  progressive  number  for  the  sake  of  reference]. 

That  there  is  herewith  produced  the  schedule  of  an  expired  charge 
for  payment  of  the  said  debt.  [Or]  A  copy,  certified  by  the  clerk  of  the 
Small  Debt  Court,  of  the  warrant  in  which  he  is  liable  to  imprisonment. 
[Or]  A  certificate  from  the  keeper  of  the  prison  of  the  imprisonment  of 
the  petitioner,  and  the  date  thereof,  and  of  the  liberation  [if  such  thera 
were\. 

That  the  petitioner  is  farther  desirous  to  obtain  a  warrant  of  [libera- 
tion and]  interim  protection  against  the  execution  of  diligence,  and  is 
ready  to  find  sufficient  caution  acted  in  the  Sheriff-court  books  of  the 
county  of  to  the  amount  of 

lor  which  will  become  his  cautioner. 

May  it  therefore  please  your  Lordship  to  grant  warrant  for  the  re- 
quisite intimation  or  citation,  and,  on  the  expiry  of  the  indueuF, 
and  on  the  petitioner  finding  such  caution,  to  grant  authority 
for  his  liberation  and  interim  protection  against  the  execution 
of  diligence ;  thereafter,  on  resuming  consideration  of  this  peti* 
tion,  and  advising  the  whole  cause,  to  find  that  the  petitioner  is 
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entitled  to  the  benefit  of  the  process  of  eeuio  iofionim,  and  to 
grant  decreet  accordingly,  and  to  appoint  snch  person  as  yonr 
Lordship  shall  think  proper,  tmstee,  who  shall  take  the  man- 
agement and  disposal  of  his  estate  for  the  general  behoof  of  hfs 
creditors ;  all  in  terms  of  the  Statute,  and  Act  of  Sederunt  made 
thereanent. 

According  to  justice,  &c. 

SCHEDULE  (B). 
Form  of  Bond  of  Caution. 

I,  A  B,  do  hereby  in  terms  of  the  15th  section  of  the  Statute  6  &  7 
Will.  IV.,  chap.  66,  and  of  an  interlocutor  of  the  Sheriff 

of  ,  dated  ,  pronounced 

"  in  the  petition  for  the  benefit  of  the  process  of  eesno  honorum  presented 
to  him  in  name  of  C  Z>." 

[Or]  "  In  the  petition  of  C  2>,  in  the  process  of  ceuio  honortan  at  his 
instance  against*  his  creditors," — judicially  enact,  bind,  and  oblige  my- 
self, my  heirs,  executors,  and  successors,  as  cautioner  and  surety  for  the 
said  C  D,  that  he  the  said  C  D  shall  attend  all  diets  of  Court,  whenever 
required,  under  the  penalty  of  £  ,  and  which,  if  forfeited,  shall  be  di- 
vided among  the  creditors ;  and  that  diligence  shall  pass  hereon  for  the 
same  at  the  instance  of  the  clerk  of  Court ;  and  I  the  said 

hereby  specially  agree  that  (A«r«  tMert  the  *'  sheriff-clerk's  office," 
or  some  other  place  within  the  county)  shall  be  held  as  my  domicile,  to  the 
effect  of  leaving  there  for  me  all  citations  or  other  intimations  in  this 
cause,  or  that  a  letter  with  such  citations  or  intimations,  addressed 

and  sent  through  the  post  office,  shall  be  equal  to  a  personal 
citation.    In  witness  whereof,  &c. 

[Or,  if  the  partiee  prefer  it^  they  cart  find  caution  in  the  uiual  terms  of 
Judicial  caution  acted  in  the  books  of  Court,  thus — ^] 

At  the  day  of  ,  One  thousand 

eight  hundred  and 

Appears  A  B, 
and  in  terms  of  the  16th  section  of  the  statute  6  &  7  Will.  IV.,  chap. 
66,  and  of  an  interlocutor  of  the  Sheriff  of 

dated  ,  pronounced  "  in  the  petition  for  the  benefit  of  the 

process  of  eessio  bonorum  presented  to  him  in  name  of  C  D." 

[Or]  "  In  the  petition  of  C  2>,  in  the  process-  of  eessio  bononm  at  his 
instance  against*  his  creditors," — hereby  judicially  enacts,  binds,  and 
obliges  himself,  his  heirs,  executors,  and  successors,  as  cautioner  and 
surety,  acted  in  the  Sheriff-court  books  of  ,  for  the  said  C  Z>,  that 

the  said  C  D  shall  attend  all  diets  of  Court,  whenever  required,  under  the 
penalty  of  £  ,  and  whicli,  if  forfeited,  shall  be  divided  among 

the  creditors ;  and  that  diligence  shall  pass  hereon  at  the  instance  of  the 
clerk  of  Court ;  and  the  said  hereby  specially  agrees  that 


*  This  where  a  separate  petition  is  given  in  under  the  15th  section. 

h2 
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{here  inaert  the  **  sheriff-clerk's  office,"  or  tome  other  place  within  the  county) 
shall  be  held  as  his  domicile,  to  the  effect  of  leaving  there  for  him  all 
citations  or  other  intimations  in  this  cause,  or  that  a  letter  with  snch 
citations  or  intimations,  addressed  ,  and  sent  through 

the  post-office,  shall  be  equal  to  a  personal  citation. 

[//*  more  cautioners  than  one  bind  them^elvee  etveraUy^  or  jointly  and 
eeverciUy^  the  form  will  he  varied  accordingly.'] 


(SCHEDULE  (C). 
Form  of  Oath. 

At  the  day  of  in  presence 

of  Compeared  A  B^  who  being  solemnly 

sworn  and  examined,  depones,  That  the  state  produced  in  process  is  a  true 
and  correct  state  of  his  affairs  to  the  best  of  the  dejwnent's  knowledge 
and  belief.  Depones,  That  he  has  no  lands,  heritages,  debts,  sums  of 
money,  goods,  or  gear  belonging  to  him,  other  than  what  are  specified 
in  the  said  state,  and  in  the  disposition  executed  by  him  in  this  process 
{if  one  shall  have  been  required  by  the  creditors).  Depones,  That  he  has 
made  no  disposition  or  other  conToyance  of  his  effects,  or  any  part  thereof, 
other  than  explained  in  the  state  of  his  affairs.  Depones,  That  he  has 
not  put  out  of  his  hands  any  money,  goods,  or  gear,  belonging  to  him  ; 
nor  has  he,  to  the  prejudice  of  his  creditors,  cancelled,  concealed,  or 
away  put  any  writs  or  documents.  Ail  which  he  depones  to  be  truths  ms 
he  shall  answer  to  Ood. 

C.  HoPB,  I.P.D, 
Edinburgh,  6th  June  1889. 


CHAP.  III.— RELIEF  OP  THE  POOR 

8  <^  9  Vict,j  c,  83. — An  ACT  for  the  Amendment  and  better 
Administation  of  the  Laws  relating  to  the  Belief  of  the 

Poor  in  Scotland. — 4th  August  1845. 

78.  IParty  rejtised  [relief]  may  apply  to  Sheriff] — And  be  it  enacted 
that  if  relief  shall  be  refused  to  any  poor  person  who  shall  hare  made 
application  for  relief,  it  shall  and  may  be  lawful  for  snch  poor  person  to 
apply  to  the  Sheriff  of  the  county  in  which  the  parish  or  combination 
from  which  such  poor  person  has  claimed  relief,  or  any  portion  of  such 
parish  or  combination,  is  situate,  and  the  said  Sheriff  shall  forthwith, 
if  he  be  of  opinion  that  snch  poor  person  is,  upon  the  facts  stated, 
legally  entitled  to  relief,  make  an  order  upon  the  inspector  of  the  poor, 
or  other  oflScer  of  such  parish  or  combination,  directiug  him  to  afford 
relief  to  such  poor  person  in  the  meantime,  until  sacb  Inspector  or 
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other  officer  shall,  on  or  before  a  day  to  be  appointed  by  the  said 
Sheriff,  and  to  be  intimated  in  the  same  order,  give  in  a  statement  in 
writing  showing  the  reasons  why  the  application  of  such  poor  person  for 
relief  was  refused,  which  statement  the  said  Sheriff  shall  afterwards  ap- 
point to  be  answered,  and  shall,  if  required,  nominate  an  agent  to  ap- 
pear and  answer  on  behalf  of  such  poor  person,  and  shall  farther,  if  ne- 
cessary, direct  a  record  to  be  made  up,  and  a  proof  to  be  led  by  both 
parties ;  and  it  shall  be  lawful  for  the  Sheriff,  if  he  shall  see  fit,  to 
direct  the  interim  support  to  such  poor  person  to  be  continued  until  a 
final  judgment  shall  have  been  pronounced  on  the  merits  of  the  case : 
Provided  always  that  nothing  herein  contained  shall  be  construed  to 
enable  the  said  Sheriff  to  determine  on  the  adequacy  of  the  relief 
which  may  be  afforded,  or  to  interfere  in  respect  of  the  amount  of  relief 
to  be  given  in  any  individual  case. 


ACT  of  SEDERUNT  for  Regulating  Procedure  before  the 
Sheriff-courts,  in  applications  under  the  Statute  8  <&  9 
Vict.,  c.  83,  §  73.— Edinburgh,  12tli  February  1846. 

Whereas  it  is  proper  that  proceedings  before  the  Sheriffs  under  the 
statute  8  &  9  Vict,  c.  88,  intituled  ''  An  Act  for  the  Amendment  of  the 
Laws  relating  to  the  Relief  of  the  Poor  in  Scotland"  should  be  summary 
and  uniform, — 

The  Lords  of  Council  and  Session  do  hereby  enact  and  declare — 


1.  That  where  relief  has  been  re- 
fused, by  any  parish  or  combina- 
tion, to  any  poor  person  who  shall 
have  made  application  for  relief, 
such  poor  person  may  apply  to  the 
Sheriff  of  the  county  without  the 
intervention  of  an  agent,  and  either 
verbally  or  in  writing. 

2.  Tliat  the  Sheriff  shall  forth- 
with proceed  to  consider  the  facts 
stated  by  such  poor  person  ;  and  if 
he  be  of  opinion,  upon  the  facts  so 
stated,  that  such  poor  person  is  not 
legally  entitled  to  relief,  lie  shall 
at  once  pronounce  a  deliverance  to 
that  effect. 

8.  That  if,  on  the  contrary,  the 
said  Sheriff  shall  be  of  opinion,  upon 
the  facts  so  stated,  that  such  poor 
person  is  legally  entitled  to  relief, 


then  he  shall  forthwith  make  an 
order  upon  the  inspector  of  the  poor, 
or  other  officer  of  the  parish  or  com- 
bination, directing  him  to  afford 
relief  to  such  poor  person  in  the 
meantime,  until  such  inspector  or 
other  officer  shall,  on  or  before  a 
day  to  be  appointed  by  the  Sheriff 
in  the  same  order,  and  to  be  inti- 
mated, lodge  with  the  sheriff-clerk 
a  statement,  in  writing,  shewing 
the  reasons  why  the  application  of 
such  poor  person  for  relief  was  re- 
fused. 

4.  That  it  shall  be  sufficient  in- 
timation of  such  order  to  the  said 
inspector  or  other  officer,  that  a 
certified  copy  thereof  be  transmit- 
ted to  him  through  the  post-office 
marked  on  the  back  with  the  worda 
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"  ShenfTB-Office— Poor-Law  Inti- 
mation —  Immediate."  And  it 
shall  be  the  duty  of  the  sheriff- 
clerk  to  make  such  intimation. 
And  the  sheriff-clerk  shall  pre- 
serve the  principal  order  by  the 
Sheriff,  and  likewise  enter  in  the 
minute-book  of  court  the  date  of 
transmitting  the  copy  thereof  as 
aforesaid. 

6.  That  if,  after  snoh  intimation, 
the  inspector  or  other  said  officer, 
shall  not,  within  the  time  appoint- 
ed by  the  Sheriff,  lodge  a  state- 
ment in  writing,  in  terms  of  the 
Sheriff*s  order,  the  Sheriff  shall 
forthwith,  upon  a  certificate  by  the 
sheriff-clerk  that  a  copy  of  such 
order  was  duly  transmitted  as  afore- 
said, pronounce  a  deliverance  or 
judgment,  definitively  finding  such 
poor  prson  to  be  legally  entitled 
to  relief,  and  ordaining  the  parish 
or  combination  instantly  to  pro- 
ceed and  determine  the  question 
of  amount. 

6.  That  where,  on  the  other 
hand,  the  inspector  or  other  said 
officer,  shall  duly  lodge  his  state- 
ment in  writing,  in  terms  of  the 
Sheriff*s  order,  the  Sheriff  shall 
appoint  the  same  to  be  answered : 
and  he  shall,  if  required,  nominate 
an  agent  to  appear  and  answer  on 
behalf  of  such  poor  person ;  and 
shall  further,  if  necessary,  direct  a 
record  to  be  made  up,  and  a  proof 
to  be  led,  by  both  parties;  after 
which  he  shall  proceed  to  pro- 
nounce judgment  in  the  cause, 
finding  substantively  such  poor 
person  to  be  legally  either  tntUled 
or  not  entitled  to  relief ;  and,  in  the 
former  case,  ordaining  the  parish 
or  combination,  asbefore,Jn8tantly 
to  proceed  and  determine  the  ques- 
tion of  amount. 

7.  That  so  long  as  the  cause 
shall  be  in  depepdenoo  before  the 
Sheriff,  and  after  the  said  inspector 
or  other  officer  shall  have  given  in 


his  statement  in  writing  as  afore- 
said, it  shidl  be  lawful  for  the  She* 
riff  to  resume  at  any  time  the  ques- 
tion of  interim  support;  and  (if  he 
shall  see  fit)  to  direct  such  interim 
support  to  be  continued  until  a 
finaJ  judgment  shall  have  been  pro- 
nounced on  the  merits  of  the  case; 
And  it  shall,  on  the  other  hand,  be 
lawful  for  the  Sheriff  (if  he  see  fit), 
after  the  said  inspector  or  other 
officer  shall  have  given  in  his 
statement  in  writing  to  direct  snch 
interim  support  to  be  at  any  time 
discontinued, — as  well  as  thereafter 
at  any  time  to  ordain  the  same  to 
be  of  new  afforded,  as  he  may  see 
cause. 

8.  Finally,  that  the  said  causes, 
so  far  as  such  poor  person  applying 
to  the  Sheriff  is  concerned,  shall, 
in  all  respects,  be  conducted  on  the 
same  footing, — in  regard  to  pay- 
ment, in  the  first  instance,  of  any 
dues  of  court,  or  other  fees, — as  if 
such  poor  person  had  been  admitted 
to  the  benefit  of  the  poor's  roll; 
that  is  to  say,  such  poor  person 
shall  not,  in  the  first  instance,  be 
liable  in  payment  either  of  any 
dues  of  court,  or  of  any  dues  to  the 
clerk  or  officers  of  court,  or  of  fe^^s 
to  any  agent  who  may  have  been 
appointed  to  act  in  his  behalf  as 
aforesaid,  except  to  the  extent  of 
actual  outlay ;  but  in  the  event  of 
such  poor  person  being  ultimately 
found  entitled  to  expenses  of  pro- 
cess, it  shall  be  competent  to  snch 
poor  person  to  include  and  cbary^ 
in  his  account  of  said  expensea,  a* 
against  the  parish  or  combination, 
b1\  ordinary  fees  of  court,  includ- 
ing clerk's  dues  and  dues  of  ex- 
tract, as  well  as  fecB,  at  the  usual 
rate  of  charge,  to  his  agent,  and 
any  officers  of  court,  in  like  man- 
ner as  if  he  had  been  an  ordinary 
litigant;  and,  on  the  said  expenaes 
being  recovered,  the  amount  there- 
of shall  be  accounted  for  by  such 
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poor  person,  or  his  agent,  to  the 
several  parties  interested.  And 
farther,  in  the  event  of  such  poor 
persons  being  ultimately  subjected 
by  the  Sheriff's  judgment  in  ex- 
penses to  the  parish  or  combina- 


tion, the  expenses  so  awarded  shall 
be  held  to  include  all  the  usual  fees 
and  dues  payable,  and  which  have 
been  paid,  by  the  said  parish  or 
combination  in  the  character  of  an 
ordinary  litigant. 


And  the  Lords  appoint  this  Act  to  be  inserted  in  the  Books  of  Sede- 
runt, and  to  be  printed  and  published  in  common  form. 

D.  BOTLB,  /.P./>. 


CHAP.  IV.— ENTAIL  AMENDMENT  ACT  1868. 

31  (f  32  Vict,,  c.  84. — An  ACT  to  amend  in  several  particulars 
the  Law  of  Entail  in  Scotland. — Slst  July  1868. 

1.  IShort  title.']— This  Act  maybe  cited  for  all  purposes  as  the 
''  Entail  Amendment  (Scotland)  Act'l868.'* 

2.  llnterpretcUion  of  terms,] — ^The  following  words  occurring  in 
this  Act  shall,  except  where  the  nature  of  the  provision  shall  be  re- 
pugnant to  such  constmction,  be  constmed  as  follows ;  that  is  to  say, 
the  words  ^*  Court  of  Session,"  or  **  the  Court,'*  shall  be  construed  to 
mean  either  Division  of  the  Court  of  Session,  or  the  Junior  Lord  Or- 
dinary, or  the  Lord  Ordinary  on  the  Bills,  as  the  case  may  be ;  the 
word  "  Sheriff"  shall  include  "  Sheriff-substitute;"  the  words  "  heir 
of  entail "  shall  include  *'  institute ;"  the  word  *^  lands  "  shall  extend 
to  and  comprehend  all  heritages ;  the  words  *^  entailed  estate  "  shall 
extend  to  and  comprehend  all  heritages  which  by  the  law  of  Scotland 
may  be  made  the  subject  of  entail ;  and  the  words  *^  feu-charter  " 
shall  comprehend  a  feu-contract,  a  feu-disposition,  and  every  other 
grant  of  a  like  kind. 

8.  IPotoer  to  ffrant  feus^  huHding  leases^  ifcJ] — It  shall  be  lawfiil 
for  any  heir  in  possession  of  an  entailed  estate,  notwithstanding  any 
prohibitions  or  limitations  in  the  deed  of  entail  or  in  any  Act  of  Par- 
liament, in  the  manner  and  subject  to  the  conditions  hereinafter  men- 
tioned, to  grant  leases  for  the  purpose  of  building  for  any  number  of 
years  not  exceeding  ninety-nine  years,  or  feus  of  any  part  of  such 
estate  (but  reserving  the  minerals  therein  and  the  right  of  working 
the  same),  except  the  garden,  orchards,  policies,  or  inclosnres  adja- 
cent to  or  in  connection  with  the  manor  place,  in  so  far  as  such  gar- 
den, orchards,  policies,  or  inclosnres  are  necessary  to  the  amenity  of 
the  manor  place,  or,  if  the  estate  be  held  by  burgage  tenure,  to  dis- 
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pone  any  part  thereof,  reserving  and  excepting  as  aforesaid,  sabject 
to  a  gronnd-annnal :  Provided  alwajs,  that  the  fen-dnty,  rent,  or 
gronnd-annnal  to  be  stipulated  for  shall  not  be  less  than  the  amonnt 
ascertained  as  hereinafter  provided :  Provided  also,  that  it  shall  not 
be  lawfhl  for  snch  heir  to  take  any  grassnm  or  fine  or  valuable  cons- 
deration,  other  than  the  fen-doty,  rent,  or  gronnd-annnal  for  grant- 
ing any  snch  charter,  lease,  or  disposition ;  and  in  case  any  snch 
p-assnm,  fine,  or  consideration  shall  be  taken,  snch  charter,  lease,  or 
disposition  shall  be  nail  and  void ;  bnt  nothing  herein  contained  shall 
prevent  any  heir  of  entail  in  possession  from  exercising  any  power  of 
^{ranting  fen-charters,  leases,  or  other  grants  which  may  be  contained 
in  the  entail  nnder  which  he  possesses,  more  extensive  than  the 
powers  hereby  conferred. 

4.  {^Procedure  in  granting  feus,  building  leases^  ^.] — For  ascer- 
taining whether  the  land  so  proposed  to  be  fened,  leased,  or  disponed 
may  be  fened,  leased,  or  disponed  in  terms  of  the  provisions  of  the 
preceding  section,  and  the  valo^  of  the  same,  an  application  shall  be 
made  by  the  heir  in  possession  of  the  entailed  estate  to  the  Sheriff  of 
the  connty  within  which  the  entailed  estate,  or  the  portion  thereof 
proposed  to  be  fened,  leased  or  disponed,  is  sitnated,  who  thereupon 
shall  direct  notice  to  be  given  to  the  next  heir  of  entail  entitled  to 
succeed  to  the  entailed  estate  in  such  manner  as  shall  seem  proper 
(and  in  the  event  of  such  next  heir  of  entail  being  nnder  age,  or  sub- 
ject to  any  legal  incapacity,  the  Sheriff  shall  appoint  a  tutor  ad  Uiem 
or  curator  ad  litem  to  such  heir),  and  shall  appoint  one  or  more  skilful 
persons  to  inquire  and  report  as  to  the  value  of  the  lands  proposed  to 
be  fened,  leased  or  disponed,  and  whether  from  their  position  or  other- 
wise they  may  or  ought  to  be  fened,  leased  or  disponed  in  terms  of 
the  preceding  section  either  in  whole  or  in  lots ;  and  upon  such  per- 
son or  persons  reporting  that  the  feu-duty,  rent,  or  ground-annnal 
offered  is  in  their  opinion,  having  regard  to  all  the  circumstances, 
fair  and  adequate,  and  that  such  land  may,  from  its  position,  be 
feued,  leased  or  disponed  in  terms  of  the  preceding  section,  either  in 
whole  or  in  lots,  the  Sheriff,  on  consideration  of  the  whole  circum- 
stances, may  and  is  hereby  empowered  to  authorise  such  heir  in  pos- 
session or  his  successor  in  the  entailed  estate  at  any  time  within  ten 
years  from  the  date  of  such  deliverance  to  feu,  lease,  or  dispone  the 
said  lands  in  one  or  more  lots  at  such  rate  of  feu-duty,  rent,  or  ground- 
annual  as  he  can  obtain  for  the  same,  not  being  less  than  the  rate 
fixed  by  the  said  skilled  persons,  subject  to  snch  conditions  as  the 
Sheriff  may  think  essentisd  to  secure  such  feu-duty,  rent  or  ground- 
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annnal,  and  any  other  conditions  he  may  see  fit,  and  also  subject  to  a 
nominal  taxed  snin  of  one  penny  sterling  in  lieu  of  all  casualties  on 
the  entry  of  heirs  and  singular  successors,  and  to  grant  the  necessary 
feu  charter,  lease,  or  disposition,  and  which,  being  executed  and  re- 
corded in  the  Register  of  Sasines,  shall  be  effectual  to  all  intents  and 
))nrposes ;  and  the  lands  so  feued,  leased  or  disponed  shall,  from  the 
date  of  recording  the  feu  charter,  lease  or  disposition  in  the  Register 
of  Sasines,  and  so  long  as  such  feu  charter,  lease,  or  disposition  shall 
remain  in  force,  be  held  as  out  of  the  entail,  and  be  liberated  from  all 
the  prohibitory,  irritant  and  resolutive  clauses  or  clause  of  registration 
thereof:  Provided  always  that  the  superiority  of  the  lands  so  feued, 
leased,  or  disponed,  and  the  fcu-duties,  rents,  and  ground-annuals 
thereof,  shall  be  and  shall  remain  subject  to  the  said  entail  in  the 
same  manner  as  the  lands  themselves  were  subject  thereto  previous  to 
the  granting  of  such  feu  charter,  lease  or  disposition ;  and  it  is  hereby 
provided,  that  the  decree  of  the  Sheriff  pronounced  on  such  applica- 
tion and  proceeding  shall  not  be  subject  to  review  by  suspension,  ad- 
vocation, or  reduction,  or  in  any  other  form,  except  by  a  short  note 
of  appeal  to  be  presented  to  the  Court  of  Session  in  one  or  other  of 
the  divisions  thereof,  which  appeal  shall  be  disposed  of  by  such  divi- 
sion as  a  summary  cause :  Provided  always  tliat  unless  such  note  of 
appeal  shall  be  lodged  with  the  clerk  of  the  Division  of  the  Court  of 
Session,  and  notice  thereof  given  in  writing  to  the  opposite  party  or 
his  known  agent,  or  lodged  with  the  Sheriff-clerk,  within  six  months 
of  the  date  of  the  decree  of  the  Sheriff,  such  decree  shall  be  final  and 
conclusive ;  and  in  the  event  of  an  appeal  being  duly  taken  and  lodged 
the  judgment  of  the  Court  of  Session  thereon  shall  be  final  and  con- 
clusive. 

5.  IFeu  charters,  ffc.^tobe  void  unless  buildings  of  certain  value 
erected  and  kept  in  repair.'] — Provided  always  that  every  such  feu 
charter,  lease,  or  disposition  shall  contain  a  condition  that  the  same 
shall  be  void,  and  the  same  is  hereby  declared  void,  if  buildings  of 
the  annual  value  of,  at  the  least,  double  the  feu-duty,  rent  or  ground 
annual  therein  stipulated  shall  not  be  built  within  the  space  of  five 
years  from  the  date  of  such  grant  upon  the  gix)und  comprehended 
therein,  and  that  the  said  buildings  shall  be  kept  in  good,  tenantable, 
and  sufficient  repair,  and  that  such  grant  shall  be  void  whenever 
there  shall  not  be  buildings  of  the  value  foresaid,  kept  in  such  repair 
as  aforesaid,  standing  upon  the  ground  so  feued,  leased  or  disponed. 
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CHAP.  V.—SERVICE  OF  HEIRS. 

31  and  32  Vict.  c.  101.— An  ACT  to  Consolidate  the  Statutes 
relating  to  the  Constitution  and  Completion  of  Titles  to 
Heritahle  Property  in  Scotland,  and  to  make  certain 
Changes  in  the  Law  of  Scotland  relating  to  Heritable 
Eights.— 3l8t  July  1868. 

I.  IShort  Titk.'] — This  Act  maybe  cited  for  alt  purposes  as 
''The  Titles  to  Land  Consolidation  {Scotland)  Act  1868." 

27.  IServices  to  proceed  by  petition  to  the  Sheriff,'] — ^From  and 
after  the  commencement  of  this  Act  it  shall  not  be  competent  to  issue 
brieves  from  Chancery  for  the  service  of  heirs,  or  for  any  person  to 
obtain  himself  served  heir  by  virtue  of  any  such  brieve,  or  otherwise 
than  according  to  the  provisions  of  this  Act ;  and  every  person  de- 
sirous of  being  served  heir  to  a  pei'son  deceased,  whether  in  general 
or  in  special,  and  iu  whatsoever  character,  and  whether  the  lands 
which  belonged  to  such  person  deceased  were  held  by  burgage  tenure 
or  were  not  held  by  burgage  tenure,  shall  present  a  petition  of  service 
to  the  Sheriff  in  manner  hereinafter  set  forth. 

28.  ^Petition  to  be  presented  to  the  Sheriff  of  the  county ,  or  to  the 
Sheriff  of  Chancery.] — In  every  case  in  which  a  general  service  only 
is  intended  to  be  carried  through,  such  petition  shall  be  presented  to 
the  Sheriff  of  the  county  within  which  the  deceased  had  at  the  time 
of  his  death  his  ordinary  or  principal  domicile,  or,  in  the  option 
of  the  petitioner,  to  the  Sheriff  of  Chancery,  and  if  the  deceased 
had  at  the  time  uf  his  death  no  domicile  within  Scotland^  then  in 
every  such  case  to  the  Sheriff  of  Chancery ;  and  in  every  case  in 
which  a  special  service  is  intended  to  be  carried  through,  such  petition 
shaii  l>e  presented  to  the  Sheriff  within  whose  jurisdiction  the  lands 
or  the  burgh  containing  the  lands  in  which  the  deceased  person  died 
last  vest  and  seised  are  situated,  or,  in  the  option  of  the  petitioner,  to 
the  Sheriff  of  Chancery,  and  in  the  event  of  the  lands  being  situated 
in  more  counties  than  one,  or  in  more  burghs  than  one  if  such  burghs 
are  in  different  counties,  then  in  every  such  case  to  the  Sheriff  of 
Chancery. 

29.  [Nature  and  form  of  petition.'] — Every  petition  for  service 
shall  l>e  8ubscril>ed  by  the  petitioner,  or  by  a  mandatory  specially 
authorised  for  the  purpose,  and  shall  be  in  the  form  or  as  nearly  as 
may  be  in  the  form  of  one  or  other  of  the  Schedules  (P)  and  (Q) 
hereunto  annexed,  and  shall,  under  the  exceptions  after-mentioned. 
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set  forth  the  particulars  which,  according  to  the  law  and  practice 
existing  prior  to  the  fifteenth  day  of  November  One  thousand  eight 
hundred  and  forty-seven  had  been  in  use  to  be  set  forth  with  refer- 
ence to  a  service  sought  to  be  carried  through  in  any  claim  presented 
to  a  jury  summoned  under  a  brieve  of  inquest,  and  shall  pray  the 
Sheriff  to  serve  the  petitioner  accordingly ;  Provided  always  that  it 
shall  not  be  necessary  in  such  petition  to  set  forth  in  any  case  the 
value  of  the  lands  either  according  to  new  or  old  extent,  or  the  valued 
rent  thereof,  or  of  whom  the  lands  are  held,  or  by  what  service  or 
tenure  they  are  held,  or  in  whose  hands  the  some  have  been  since  the 
death  of  the  ancestor,  or  whether  or  bow  long  the  same  have  been  in 
non-entry,  or  that  the  petitioner  is  of  lawful  age,  or  that  the  ancestor 
died  at  the  faith  and  peace  of  the  Sovereign,  but  that  in  setting  forth 
the  death  of  the  ancestor  there  shall  also  be  set  forth  the  date  at  or 
about  which  the  said  death  took  place,  and  in  cases  of  general  service, 
except  as  hereinafter  provided,  the  county  or  place  in  which  the  de- 
ceased at  the  time  of  his  death  had  his  ordinary  or  principal  domicile, 
and  that  in  every  place  in  which  the  petitioner  claims  to  be  served 
heir  of  provision,  or  of  taillie  and  provision,  whether  in  general  or 
special,  the  deed  or  deeds  under  which  he  so  claims  shall  be  distinctly 
specified. 

30.  [Semices  not  to  proceed  tiU  publication  he  made.'] — When  any 
petition  of  service  shall  be  presented  to  the  Sheriff  of  any  county,  the 
service  shall  not  proceed  until  publication  shall  be  made  in  such 
county,  nor  until  the  Sheriff-clerk  of  the  county  shall  have  received 
from  the  Sheriff-clerk  of  Chancery  official  notice  that  publication  has 
been  made  edictally  in  Edinburgh ;  and  when  such  petition  shall  be 
presented  to  the  Sheriff  of  Chancery,  the  service  shall  not  proceed 
until  publication  shall  have  been  made  edictally  in  Edinburgh^  nor 
until  the  Sheriff-clerk  of  Chancery  shall  have  received  official  notice 
that  publication  has  been  made  in  the  county  of  the  domicile  of  the 
party  deceased,  when  such  domicile  was  within  Scotland^  or  the  county 
or  counties  in  which  the  lands  are  situated,  as  the  case  may  be ;  and 
the  edictal  publication  in  Edinburgh  shall  be  at  the  office  of  the 
Keeper  of  Edictal  Citations  in  the  General  Register  Office,  and  in  the 
same  mode  and  form  as  in  edictal  citations ;  and  in  the  county  of  the 
domicile,  and  in  the  county  or  counties  where  the  lands  are  situated, 
by  affixing  on  the  doors  of  the  Court-house,  or  in  some  conspicuous 
place  of  the  Court,  or  of  the  office  of  the  Sheriff- clerk  of  the  county, 
as  the  Sheriff  may  direct,  a  short  abstract  of  the  petition,  and  there 
shall  be  no  farther  publication ;  and  the  form  of  such  abstract,  and 
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the  mode  or  form  of  the  official  notice  of  such  pabllcations,  shall  be 
those  fixed  and  declared  by  the  Coort  of  Session,  by  Act  of  Sederunt, 
in  virtue  of  the  powers  hereinafter  mentioned. 

31.  ICavecUs  to  be  received.^ — The  sheriff-clerk  shall  be  bonnd  to 
receive  any  caveat  against  any  petition  of  service  to  be  presented  to 
him,  and  on  the  receipt  of  the  petition  of  service  referred  to  in  the 
caveat,  or  of  any  official  notice  of  any  such  petition  which  may  be 
communicated  to  such  sheriff-clerk,  such  sheriff-clerk  shall  within 
twenty -four  hours  thereafter  write  and  put  into  the  post  office  a 
notice  of  such  petition,  addressed  either  to  the  agent  by  whom  or  to 
the  person  on  whose  behalf  the  caveat  is  entered,  as  may  be  desired 
in  such  caveat,  and  according  to  the  name  and  address  which  shall 
be  stated  in  such  caveat,  the  sheriff-clerk  receiving  therefor  a  fee  for 
his  own  use  of  such  amount  as  shall  be  fixed  by  Act  of  Sederunt  bs 
aforesaid. 

32.  ^Petition  of  service  to  be  equivalent  to  a  brieve  and  ckdm.']^^ 
A  petition  of  service  so  presented  shall,  after  expiration  of  the  period 
hereinafter  mentioned,  be  equivalent  to  and  have  the  full  legal  effect  of 
a  brieve  of  service  duly  executed,  and  of  a  claim  duly  presented  to  the 
inquest,  according  to  the  law  and  practice  existing  prior  to  the 
fifteenth  day  of  November  One  thousand  eight  hundi'ed  and  forty- 
seven  ;  and  every  petition  of  service,  without  further  publication  than 
is  herein  provided  and  has  been  or  may  be  directed  by  Act  of  Sede- 
runt, shall  be  held  as  duly  published  to  all  parties  interested,  and  the 
decree  to  follow  upon  such  petition  shall  not  bo  questionable  or  re- 
ducible upon  the  ground  of  omission  or  inaccuracy  in  the  observance 
by  any  officer  or  official  person  of  any  of  the  forms  or  proceedings 
herein  prescribed,  or  which  have  been  or  shall  be  prescribed  by  Act 
of  Sedemnt  made  in  relation  to  petitions  of  service. 

33.  ^Procedure  before  the  Sheriff,  and  the  effect  of  hie  judgment,'] 
— In  regard  to  all  petitions  of  service  presented  to  the  Sheriff  of 
Chancery,  or  to  the  Sheriff  of  a  county  respectively,  where  the  de- 
ceased died  in  Scotland,  no  evidence  shall  be  led  and  no  decree  pro- 
nounced thereon  by  such  Sheriff  until  after  the  lapse  of  fifteen  days 
from  the  date  of  the  latest  publication,  or  where  publication  is  to  be 
made  in  Orkney  or  Shtttand,  or  the  petition  is  presented  to  the  Sheriff 
of  Orkney  or  J^etkmd^  until  after  the  lapse  of  twenty  dajrs  from  such 
date ;  and  in  regard  to  all  petitions  of  service  to  be  presented  to  the 
Sheriff  of  Chancery  where  the  deceased  died  abroad*  no  evidence 
shall  be  taken  and  no  decree  pronounced  thereon  by  him  until  after 
the  Inpse  of  thirty  days  from  such  date ;  and  it  shall  be  lawful,  after 
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the  lapse  of  the  times  respectivelj  above  mentioned,  to  the  Sheriff  to 
whom  snch  petition  of  service  shall  have  been  presented,  by  himself, 
or  by  the  provost  or  any  of  the  bailies  of  any  city  or  royal  or  parlia- 
mentary burgh,  or  by  any  jnstice  of  the  peace  for  any  part  of  the 
United  Kingdom,  wherever  snch  jnstice  of  the  peace  may  happen  to 
be  for  the  time,  whether  within  the  United  Kingdom  or  abroad,  or 
by  any  notary-public,  all  of  whom  are  hereby  authorised  to  act  as 
commissioners  of  such  Sheriff  without  special  appointment,  or  by  any 
commissioner  whom  such  Sheriff  may  appoint,  to  receive  all  compe- 
tent evidence,  documentary  and  parole,  and  any  parole  evidence  so 
received  shall  be  taken  down  in  writing  according  to  the  practice  in 
the  Sheriff-courts  of  Scotland  existing  prior  to  the  first  day  of  Novem- 
ber One  thousand  eight  hundred  and  fifty- three,  and  a  full  and  com- 
plete inventory  of  the  documents  produced  shall  be  made  out,  and 
shall  be  certified  by  the  Sheriff  or  his  Commissioner  aforesaid ;  and 
on  considering  the  said  evidence  the  Sheriff  shall,  without  the  aid  of 
a  jury,  pronounce  decree,  serving  the  petitioner  in  terms  of  the  peti- 
tion, in  whole  or  in  part,  or  refusing  to  serve  the  said  petitioner, 
and  dismissing  the  petition,  in  whole  or  in  part,  as  shall  be  just ; 
and  the  said  decree  shall  be  equivalent  to  and  have  the  full  legal 
effect  of  the  verdict  of  the  Jury  under  the  brieve  of  inquest,  according 
to  the  law  and  practice  existing  prior  to  the  fifteenth  day  of  Novem- 
ber One  thousand  eight  hundred  and  forty-seven. 

84.  [Case  where  domicile  of  party  is  unknown,'] — Where  a  general 
sei*vice  only  is  intended  to  be  carried  through  by  an  heir,  it  shall  not 
be  necessary,  if  the  deceased  died  upwards  of  ten  years  prior  to  the 
date  of  presenting  the  petition  for  general  service  as  heir  to  him,  to 
state  or  prove  the  county  within  which  the  deceased  had  his  ordinary 
or  principal  domicile  at  the  time  of  his  death ;  or  that  snch  domicile 
was  furth  of  Scotland;  but  in  snch  cases  it  shall  be  sufiicient  (so  far 
as  regards  the  domicile  of  the  deceased)  for  the  heir  to  state  in  his 
petition,  and  if  required  in  the  court  of  service  to  make  oath,  that  he 
is  unable  to  prove  at  what  place  the  deceased  had  his  ordinary  or 
principal  domicile  at  the  time  of  his  death :  Provided  always  that  in 
every  such  case,  and  in  every  case  of  general  service  where  it  is 
doubtful  in  what  county  the  deceased  had  his  ordinary  or  principal 
domicile,  the  petition  for  general  service  as  heir  to  the  deceased  shall 
be  dealt  with,  and  all  relative  procedure  shall  be  regulated  in  or  as 
nearly  as  may  be  in  the  same  manner  as  if  it  had  been  proved  that  the 
deceased  had  at  the  time  of  his  death  his  ordinary  or  principal  domicile 
furth  of  Scotland. 
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35.  [^Competing  petition  may  be  presented^  and  Sheriffs  after  re- 
ceiving evidence  give  judgment.'] — It  shali  be  lawful  to  any  person  who 
may  conceive  that  he  has  a  right  to  be  served  preferable  to  that  of 
the  person  petitioning  the  Sheriff  as  aforesaid,  also  to  present  a  peti- 
tion of  service  to  the  Sheriff  in  manner  and  to  the  effect  aforesaid, 
and  the  same  shall  be  proceeded  with  in  manner  hereinbefore  directed ; 
and  it  shall  be  lawful  to  the  Sheriff,  if  he  shall  see  canse,  at  any  time 
before  pronouncing  decree  in  the  first  petition,  to  sist  procedure  on 
the  first  petition  in  the  meantime,  or  to  conjoin  the  said  petitions, 
and  thereafter  to  proceed  to  receive  evidence  in  manner  hereinbefore 
directed,  allowing  each  of  the  parties  not  only  a  proof  in  chief  with 
reference  to  his  own  claim,  but  a  conjunct  probation  with  reference 
to  the  claims  of  such  other  parties ;  and  the  Sheriff  shall,  after  re- 
ceiving the  evidence,  pronounce  decree  on  the  said  petitions,  serving 
or  refusing  to  serve  as  may  be  just,  and  shall  at  the  same  time  diapoae 
of  the  matter  of  expenses ;  and  when  the  accounts  thereof  shall  be 
audited  and  taxed  in  manner  after  provided,  such  Sheriff  shall  decern 
for  the  same. 

36.  [Recording  and  extract  of  judgment,'] — On  the  application  of  the 
petitioner  in  whose  favour  a  decree  shall  have  been  pronounced  by 
the  Sheriff,  the  Sheriff-clerk  shall  forthwith  transmit  to  the  office  of 
the  Director  of  Chancery  the  petition  on  which  such  decree  was  pro- 
nounced, together  with  such  decree,  the  proof  taken  down  in  writing 
as  aforesfud,  and  the  inventories  of  written  documents  made  up  and 
certified  as  aforesaid,  and;  also  all  other  parts  or  steps  of  the  process, 
excepting  any  original  documents  or  extracts  of  recorded  writs  pro- 
duced therewith,  which,  after  decree  is  pronounced,  shall  be  returned, 
on  demand,  to  the  parties  producing  the  same ;  and  on  the  proceed- 
ings being  so  transmitted  to  Chancery,  such  decree  shall  be  recorded 
by  the  Director  of  Chancery,  or  his  depute,  in  the  manner  and  form 
directed  or  approved  of,  or  to  be  directed  or  approved  of  from  time  to 
time  by  the  Lord  Clerk  Register ;  and  on  such  decree  being  so  re- 
corded, the  Director  of  Chancery,  or  his  Depute,  shall  prepare  an 
authenticated  extract  thereof,  and  where  such  decree  shall  have  been 
pronounced  by  the  Sheriff  of  Chancery,  shall  deliver  such  extract  to 
the  party  or  his  agent,  and  in  all  other  cases  shall  transmit  such  ex- 
tract without  delay,  and  without  charge  or  expense  against  the  party 
in  respect  of  the  transmission  and  re- transmission,  to  the  Sheriff-clerk 
of  the  county  to  be  by  him  delivered  to  the  party  or  his  agent  in  tbe 
Sheriff-court ;  and  such  proceedings  and  decree  shall,  both  prior  and 
subsequent  to  the  said  transmission,  be  at  all  times  patent  and  open 
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to  inspection  in  the  office  of  the  Sheriff-clerk  and  of  the  Director  of 
Chancery  respectively;  and  certified  copies  shall  be  given  to  any 
party  demanding  the  same  on  payment  of  such  fees  as  shall  be  fixed 
by  Act  of  Sederunt  as  aforesaid ;  and  in  cases  where  an  heir  is  served 
to  an  ancestor  in  several  separate  lands  or  estates  under  the  same 
petition,  it  shall  be  competent  for  such  heir  to  obtain  separate  extract 
decrees  under  the  said  petition  applicable  to  one  or  more  of  such 
parcels  of  lands  or  separate  estates,  provided  a  prayer  to  that  effect 
is  inserted  in  the  petition  for  service. 

87.  [The  extract  decree  to  he  equivalent  to  an  extract  retotir.]— 
The  decree  of  service  so  recorded  and  extracted  shall  have  the  full 
legal  effect  of  a  service  duly  retoured  to  Chancery,  and  shall  be  equi- 
valent to  the  retonr  of  a  service  under  the  brieve  of  Inquest  according 
to  the  law  and  practice  existing  prior  to  the  fifteenth  day  of  November 
One  thousand  eight  hundred  and  forty-seven ;  and  the  extract  of  such 
decree,  or  any  second  or  later  extract  thereof,  under  the  hand  of  the 
proper  officer  entitled  to  make  such  extracts  for  the  time,  shall  be 
equivalent  to  and  have  the  full  legal  effect  of  the  certified  extract  of 
the  retonr  formerly  in  use  according  to  the  law  and  practice  existing 
prior  to  the  said  fifteenth  day  of  November  One  thousand  eight  hun- 
dred and  forty-seven ;  and  the  decree  of  service  so  recorded  and  ex- 
tracted shall  not  be  liable  to  challenge,  nor  be  set  aside,  except  by  a 
process  of  reduction  to  be  brought  before  the  Court  of  Session  as 
heretofore  in  use  with  regard  to  services  duly  retoured  to  Chancery. 

38.  [Transmission  of  records,"] 

89.  [Clerks  of  Chancery  to  he  remunerated  for  keeping  Begister^ 
Sfc.  hy  Act  of  Sederunt,'] 

40.  [No  person  entitled  to  oppose  a  service  who  could  not  appear 
against  a  brieve  of  inquest,] — ^No  pereon  shall  be  entitled  to  appear 
and  oppose  a  service  proceeding  before  the  Sheriff  in  terms  of  this 
Act  who  could  not  competently  appear  and  oppose  such  service  if  the 
same  were  proceeding  under  the  brieve  of  inquest  according  to  the 
law  and  practice  existing  prior  to  the  fifteen  day  of  November  One 
thousand  eight  hundred  and  forty-seven :  and  all  objections  shall  be 
presented  in  writing,  and  shall  forthwith  be  disposed  of  in  a  summary 
manner  by  the  Sheriff,  but  without  prejudice  to  the  Sheriff,  if  he  see 
cause,  allowing  parties  to  be  heard  viva  voce  thereon. 

41.  [Appeal  for  jury  trial.] — In  all  cases  in  which  competing 
petitions  presented  to  the  Sheriff  in  terms  of  the  last-recited  Act  or 
of  this  Act  have  been  or  shall  be  conjoined  as  aforesaid,  or  in  which 
any  peraon  has  competently  appeared  or  shall  competently  appear  to 
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oppose  any  petition  of  service  presented  to  the  Sheriff  in  terms  of  the 
said  recited  Act  or  of  this  Act,  it  shall  be  competent  to  any  of  the 
parties,  at  any  time  before  proof  Is  began  to  be  taken  by  the  Sheriff 
in  manner  before  provided,  to  remove  the  proceedings  to  the  Qoort  of 
Session  by  a  note  of  appeal  in  or  as  nearly  as  may  be  in  the  form  of 
a  note  of  appeal  nnder  the  ^^  Court  of  Session  Act  1868,"  which  note 
of  appeal  shall  be  proceeded  with  in  like  manner  with  notes  of  appeal 
presented  with  a  view  to  jury  trial  against  judgments  of  the  Sheriff- 
courts  of  Scotland^  and  such  judgments  shall  be  pronounced  on  the 
said  note  of  appeal  as  shall  be  just ;  and  in  the  event  of  it  appearing 
proper  that  the  cause  should  be  tried  by  a  jury,  the  same  shall  be  tried 
according  to  the  law  and  practice  in  trials  by  jury  of  causes  in  the 
Court  of  Session,  and  the  jury  shall  be  chosen  and  summoned  in  like 
manner  as  on  such  trials ;  and  the  verdict  to  be  returned  by  the  jury 
shall  be  equally  final  and  conclusive  with  the  verdicts  returned  in 
trials  by  jury  in  the  said  Court,  but  with  all  and  the  like  remedies 
by  bill  of  exceptions,  motion  for  new  trial,  or  otherwise,  competent 
in  regard  to  such  verdicts :  Provided  always  that  in  every  case  in 
which  the  jury  shall  find  a  verdict,  or  in  which  the  Court  shall  pro- 
nounce a  judgment  in  favour  of  a  party  petitioning  to  be  served,  the 
Court  shall,  at  the  same  time  with  applying  such  verdict,  or  pronounc- 
ing such  judgment,  remit  to  the  Sheriff  firom  whom  the  cause  was 
appealed,  or  before  whom  such  petitions  or  petition  would  have  de- 
pended if  the  same  had  not  been  advocated  or  appealed  before  the 
commencement  of  this  Act,  with  instructions  to  pronounce  a  decree 
serving  the  said  party  in  terms  of  this  Act,  which  decree  may  there- 
after be  extracted,  and  the  extract  thereof  recorded  and  given  out  in 
manner  and  to  the  effect  before  provided. 

42.  {^Where  Sheriff  refuses  to  serve  petitioner^  ji:.^  judgment  map 
be  reviewed,'] — In  every  case  in  which  the  Sheriff,  acting  nnder  the 
said  Act  of  the  Tenth  and  Eleventh  of  Her  Majesty  Queen  Victoria, 
chapter  forty-seven^  or  nnder  this  Act,  has  pronounced  or  shall  pro- 
nounce a  decree  refusing  to  serve  a  petitioner,  or  dismissmg  his  peti- 
tion, or  repelling  the  objection  of  an  opposing  party,  it  shall  be  lawful 
to  bring  the  said  decree  under  review  of  the  Court  of  Session  by  a 
note  of  appeal,  in  or  as  nearly  as  may  be  in  the  form  of  a  note  of 
appeal  under  the  ^^  Court  of  Session  Act  1868:"  Provided  always 
tliat  such  note  shall  be  presented  within  fifteen,  or,  where  the  pro- 
ceedings have  been  taken  in  the  courts  of  Orkney  or  Shetland,  twenty 
days  from  the  date  of  the  said  judgment ;  and  that  where  the  decree 
has  been  pronounced  after  opposition  duly  entered  or  in  competition. 
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such  note  shall  be  intimated  to  the  opposite  party,  and  snch  note  shall 
be  proceeded  with  in  like  manner  with  notes  of  appeal  against  final 
judgments  of  the  Sheriff-courts ;  and  it  shall  be  competent  to  the 
Court  of  Session,  if  it  shall  appear  necessary  for  the  right  determina- 
tion of  the  cause,  to  allow  further  or  additional  evidence  to  be  taken 
in  any  way  or  form  in  which  evidence  may  be  competently  taken  in 
ordinary  civil  causes  depending  before  the  said  Court,  or  to  appoint  the 
cause,  or  special  issues  therein,  to  be  tried  by  a  jury,  and  such  jury 
trial  shall  proceed  in  the  same  manner  and  to  the  like  effect  and  with 
all  and  the  like  remedies  as  are  before  provided,  and  such  judgment 
shall  be  pronounced  on  such  note  of  appeal  as  shall  be  just :  Provided 
always,  that  in  every  case  in  which  the  Sheriff  has  refused  to  serve, 
but  in  which  the  Court  of  Session  shall  determine  that  the  party 
ought  to  be  served,  a  remit  shall  be  made  to  the  Sheriff  fi*om  whom 
such  petition  has  been  or  shall  be  appealed,  or  before  whom  the  same, 
if  not  advocated  or  appealed  before  the  commencement  of  this  Act, 
would  have  depended,  with  instructions  to  pronounce  a  decree  serving 
the  said  party  in  terms  of  this  Act,  which  decree  may  be  thereafter 
recorded  and  extracted  in  manner  and  to  the  effect  before  provided  : 
Provided  also,  that  nothing  herein  contained  shall  prejudice  the  right 
of  any  person  whose  petition  of  service  shall  be  refused  without  any 
opposing  or  competing  party  having  appeared  and  been  heard  on  the 
merits  of  the  competition,  to  present  a  new  petition  at  any  time  there- 
after, or  the  right  of  either  party  in  any  of  the  proceedings  authorised 
in  the  Court  of  the  Sheriff,  by  this  Act  or  the  said  Act  of  the  Tenth 
and  Eleventh  of  Her  Majesty,  chapter  forty-seven,  to  bring  under 
challenge  whatever  decree  may  have  been  or  may  be  pronounced 
therein  by  process  of  reduction  before  the  Court  of  Session  on  any 
competent  ground. 

43.  [^Procedure  when  a  decree  of  service  is  brought  under  reduc- 
tion. Effect  of  the  decree  of  reduction,'] — In  every  case  in  which 
a  process  of  reduction  of  any  decree  of  service  pronounced  by  any 
Sheriff  acting  under  the  said  last-recited  Act  or  this  Act  has 
been  or  shall  be  brought  before  the  Court  of  Session,  it  shall  be 
competent  to  the  said  Court,  if  it  shall  appear  necessary  for  the 
right  determination  of  the  cause,  either  to  allow  further  or  addi- 
tional evidence  to  be  taken  in  any  way  or  form  in  which  evidence 
may  be  competently  taken  in  ordinary  civil  causes  depending  be- 
fore the  said  Court,  or  to  appoint  the  cause,  or  special  issues  there- 
in, to  be  tried  by  a  jury ;  and  such  jury  trial  shall  proceed  in  the 
same  manner,  and  to  the  like  effect,  and  with  all  and  the  like  re- 
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medies  as  are  before  provided  in  regard  to  jury  trials  under  notes  of 
appeal,  and  snch  judgment  shall  be  pronounced  in  the  said  process 
as  shall  be  just :  Provided  always  that  wherever  the  decree  of  the 
Sheriff  brought  under  reduction  has  proceeded  on  competing  petitions 
conjoined  as  aforesaid,  and  the  Court  of  Session  shall  determine  that 
a  different  person  shall  be  served  from  the  person  preferred  by  the 
Sheriff,  a  remit  shall  be  made  to  the  Sheriff  acting  under  this  Act 
before  whom  the  said  competing  petitions  depended,  or  to  the  Sheriff 
before  whom  the  same  would  have  depended  if  the  said  decree  had 
not  been  pronounced  before  the  commencement  of  this  Act,  with  in- 
structions to  pronounce  a  decree  serving  such  different  person  in 
terms  of  this  Act,  which  decree  may  be  thereafter  recorded,  and  an 
extract  thereof  given  out  in  manner  and  to  the  effect  above  provided ; 
and  in  any  case  of  reduction  of  a  service  the  judgment  shall,  unless 
and  until  reversed  by  the  House  of  Lords  on  appeal,  be  conclusive, 
as  between  the  parties  to  the  suit,  against  the  party  whose  service  is 
reduced,  and  shall  have  the  same  effect  as  if  the  action  had  contained 
a  conclusion  of  declarator  that  the  party  served  was  not  entitled  to 
be  served  in  the  character  claimed,  and  judgment  had  been  pronounced 
in  terms  of  that  conclusion. 

44.  IForms  and  effect  of  procedure  in  the  Court  of  Semon.l — All 
proceedings  authorised  by  the  present  Act  to  be  taken  in  the  Court 
of  Session  in  reference  to  appeals  from  the  Sheriff,  or  to  reduction  of 
decrees  of  service,  shall  commence  and  be  carried  on  in  the  same 
manner  with  proceedings  of  the  same  description  in  ordinary  civil 
causes;  and  all  judgments  to  be  pronounced  by  the  Court  of  Session 
in  such  proceedings  in  terms  of  this  Act,  or  in  the  corresponding  pro- 
ceedings in  terms  of  the  said  last-recited  Act,  shall  be  equally  final 
and  conclusive  as  the  judgments  pronounced  by  the  said  Court  in 
ordinary  civil  causes,  and  shall  not  be  liable  to  review  by  reduction 
or  otherwise,  save  and  except  to  such  extent  and  effect  as  judgments 
by  the  said  Court  in  ordinary  civil  causes  are  so  liable :  Provided 
always  that  it  shall  be  competent  to  appeal  against  the  said  judg- 
meats  to  the  House  of  Lords  in  like  manner  as  against  judgments  of 
the  Court  in  ordinary  civil  causes  aforesaid. 

45.  [^^  Court  of  Session  Act  1868  **  to  apply  to  appeals  and  reduC" 
tions^  ^c,  under  this  Act,"] — ^The  whole  provisions  of  ^^The  Court  of 
Session  Act  1868  ^*  shall,  in  so  far  as  possible,  apply  to  notes  of  ap- 
peal and  processes  of  reduction  under  this  Act,  and  to  all  advocations 
from  the  Sheriff,  and  to  all  processes  of  reduction  of  decrees  of  service 
in  dependence  in  the  Couit  of  Session  at  the  commencement  of  this 
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Act,  and  to  all  advocations  which  may  after  the  commencement  of 
this  Act  come  before  the  Inner- House  of  the  Court  of  Session  by  re- 
port or  reclaiming  note  from  any  Lord  Ordinary :  Provided  always 
that  the  advocations  depending  before  the  Outer-House  of  said 
Court  at  the  commencement  of  this  Act  shall  be  disposed  of  in  the 
Outer-House,  according  to  the  law  and  practice  existing  prior  to  the 
commencement  of  the  said  **  Court  of  Session  Act  1868." 

46.  [A  decree  ofepecial  service^  besides  operating  as  a  retouTy  shall 
have  the  operation  and  effect  of  a  disposition  from  the  deceased  to  his 
heirs  and  assignees.^ 

47.  \_A  special  service  not  to  infer  a  general  representation^  either 
active  or  passive.^ 

48.  [Petitioner  for  special  service  mag  petition  for  general  service."] 
— In  any  petition  for  special  service,  in  whatever  character,  it  shall  be 
competent  to  the  petitioner  to  pray  for  general  service  in  the  same 
character  as  that  in  Which  special  service  is  sought,  and  decree  may 
be  pronounced  in  terms  of  such  prayer  as  well  as  for  special  service ; 
and  no  further  notice  or  publication  of  the  petition  of  service  shall  in 
such  case  be  necessary  than  is  hereby  required  for  such  petition  of 
special  service. 

49.  [i4  general  service  may  be  applied  for  and  obtained  to  a  limited 
effect  by  annexing  a  specification ;  and  it  shall  infer  only  a  limited  pas- 
sive representation.] — It  shall  be  lawful  for  any  person  presenting  a 
petition  for  general  service  to  a  deceased  person,  to  state  in  such 
petition,  in  the  form  or  as  nearly  as  may  be  in  the  form  No.  1  of 
Schedule  (B)  hereunto  annexed,  that  he  desires  the  efifect  thereof  to 
be  limited  to  certain  lands  which  belonged  to  the  deceased,  and  which 
shall  be  embraced  in  a  particular  specification  thereof  to  be  annexed 
to  such  petition  for  general  service,  which  specification  shall  be  in  the 
form  or  as  nearly  as  may  be  in  the  form  No.  2  of  the  said  Schedule 
(R),  and  shall  bo  subscribed  by  the  petitioner  or  his  mandatory ;  and 
in  preparing  an  abstract  of  such  petition  for  insertion  in  the  Minute 
Book  of  the  Court  in  which  it  shaJl  be  presented,  and  for  publication, 
it  shall  be  described  as  a  petition  for  general  service  with  specification 
annexed ;  and  the  Sheriff  to  whom  such  petition  for  general  service 
with  specification  annexed  shall  be  presented  shall,  in  pronouncing 
decrae  of  service  on  such  petition,  make  reference  to  the  specification 
annexed  thereto,  and  shall  limit  such  decree  of  service  to  the  lands 
described  in  the  said  specification,  and  the  effect  of  such  decree  shall 
accordingly  be  taken  and  held  in  law  to  be  so  limited ;  and  a  copy  of 

such  specification  shall  be  embodied  in  the  extract  of  the  said  decree, 

t2 
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and  recorded  as  part  thereof ;  and  eveiy  snch  decree  of  general  serrioe 
obtained  in  virtue  of  said  last  recited  Act  or  of  this  Act,  with  specifi- 
cation annexed,  shall  infer  onlj  a  limited  passive  representation  of 
the  deceased ;  and  the  person  thereby  served  as  heir  shall  be  liable  in 
respect  of  soch  service  for  the  deceased^s  debts  and  deeds  only  to  the 
extent  or  value  of  the  lands  contained  in  the  relative  specification. 

60.  [Jurisdiction  of  the  Sheriff  of  Chancery. y-Th^  Sheriff  of 
Chancery  appointed  or  to  be  appointed  in  virtue  of  this  Act  shall 
have  and  possess  snch  and  the  like  authority  and  jurisdiction  to  en- 
tertain, try,  and  adjudicate,  but  in  the  manner  prescribed  and  directed 
by  this  Act,  all  questions  of  and  relating  to  the  service  of  heirs,  as 
the  Sheriff  of  Chancery  appointed  in  virtue  of  the  sud  recited  Act 
Tenth  and  Eleventh  of  the  reign  of  her  present  Majesty,  chapter 
forty -seven,  or  any  Sheriff  or  Judge  Ordinary,  now  has  and  possesses 
in  any  case  competent  before  such  Sheriff  or  Judge  Ordinary,  or  in 
any  case  now  or  formerly  competent  before  the  Sheriff  of  Edinburgh 
acting  on  special  commission ;  and  such  Sheriff  of  Chancery  shall  hold 
his  court  in  any  court-room  within  the  Parliament  or  new  Session- 
house  of  Edinburgh  which  has  been  or  may  be  assigned  by  the  Lords 
of  Session  for  that  purpose,  or  in  any  oUier  place  which  may  be  so 
assigned. 

61.  \Power  to  the  Court  of  Session  to  pass  Acts  of  Sederunt.']* 

62.  [Appointment  of  Sheriij^  of  Chancery."] 

63.  [Agents  may  practice  before  Sheriff-courts.] — ^It  shall  be  law- 
ful and  competent  for  agents  qualified  to  practise  before  the  Court  of 
Session  or  before  any  Sheriff-court,  to  practise  before  the  Sheriff  of 
Chancery  as  well  as  in  the  ordinary  Shefiff-courts  in  petitions  of 
service. 

64.  [Salaries  of  Sheriff  of  Chancery  and  Sheriff-clerh  of  Chancery.] 
66.  [Salary  to  be  regulated  by  the  Commissioners  of  the  TVeatury 

on  Vacancy.] 

66.  [Compensation  already  awarded  not  to  be  affected.] 

67.  [Compensation  to  be  paid.] 

68.  [Provisions  as  to  depending  petition  for  teroiire.Jt 


«  By  ;  162,  the  Acte  of  Sederunt 
pasAed  under  the  previous  Service 
of  Heirs  Act  (1847)  are  kept  in 
force  until  the  Court  of^  Session 
shall  pass  others. 


t  Petitions  depending  under  the 
former  Act  are  to  be  taken  up  and 
carried  on  as  if  they  had  been  pre- 
sented under  this  Act. 
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SCHEDULES  referred  to  in  the  foregoing  Act. 

SCHEDULE  (P). 
Form  of  Petition  of  Oeneral  Service. 

Unto  the  Honourable  the  Sheriff  of  [specif y  the  county  or  say  **  of 
Chancery,"]  the  petition  of  A  B  [here  name  and  design  the  petitioner"]. 

Humbly  sheweth, 

That  the  late  CD  [here  name  and  design  the  ancestor  to  whom  service  is 
sought]  died  on  or  about  the  day  of  and  had  at  the 

time  of  his  death  his  ordinary  or  principal  domicile  in  the  county  of 

[or  furth  of  Scotland,  as  the  case  may  be.  In  cases  where 
the  deceased  died  upwards  of  ten  years  before  the  date  of  the  petition,  and  the 
petitioner  cannot  ascertain  the  place  of  the  domicile^  say,  that  the  late  C  D 
(here  name  and  design  the  ancestor  to  whom  service  is  sought)  died  on  or  about 
the  day  of  ,  but  the  petitioner  is  unable  to  prove 

at  what  place  the  deceased  had  his  ordinary  or  principal  domicile  at  the 
time  of  his  death]. 

That  the  petitioner  is  the  eldest  son  [or  state  what  other  relationship  or 
character  of  heir  the  petitioner  6ear«]  and  nearest  lawful  heir  in  general  of 
the  said  CD.  [If  the  service  is  <u  heir  of  provision,  say,  that  the  petitioner 
is  the  eldest  son  (or  state  what  other  relationship  or  character  of  heir  the 
petitioner  bears)  and  nearest  lawful  heir  of  provision  in  general  of  the  said 
CD,  under  and  by  virtue  of  a  deed  {specify  the  deed  of  provision)  executed 
by  E  F,  dated  the  day  of  ,  or  otherwise  describe  the 

deed  so  <u  to  clearly  identify  it ;  or,  if  the  service  is  as  heir  of  tailzie,  say, 
that  the  petitioner  is  the  eldest  son  (or  state  what  other  relationship,  ^c, 
the  petitioner  bears),  and  nearest  and  lawful  heir  of  tailzie  and  provision 
in  general  of  the  said  CD,  under  and  by  virtue  of  a  disposition  and 
deed  of  entail  granted  by  E  F,  dated  the  day  of  , 

and  recorded  in  the  Register  of  Tailzies  the  day  of  , 

whereby  the  said  F  F  conveyed  the  lands  of  if  to  and  in  favour  of  /  fiT 
(here  set  forth  the  destination  or  such  part  thereof  as  may  be  deemed  necessary, 
or  say,  and  the  other  heirs  therein  mentioned ;  but  always  with  and 
under  the  conditions,  provisions,  and  prohibitory,  irritant,  and  resolutive 
clauses  or  clause  authorising  registration  in  the  Register  of  Tailzies,  tu 
the  case  may  be)  contained  in  the  said  recorded  deed  of  entail,  and  here 
referred  to  as  at  length  set  forth  therein.] 

May  it  therefore  please  your  Lordship  to  serve  the  petitioner  nearest 
and  lawful  heir  in  general  to  the  said  C  D  [or  whatever  other 
character  of  heir  is  sought  to  be  established  here  set  it  forth]. 
According  to  Justice,  j*c. 

[Signed  by  the  petitioner  or  his  mandatory.] 


cxxxiv        STATUTES  AND  ACTS  OF  SEDERUNT.         [Afpx. 


Serrice  of  Hein. 


SCHEDULE  (Q). 

Form  of  Petition  of  Special  Service. 

Unto  the  Honourable  the  Sheriff  of  \tpeeify  the  eaunty,  or  my,  "  of 
Chancery/*]  the  petition  oi  AB  [Here  name  and  deeiyn  the  petitioner], 

Hnmbly  sheweth, 

That  the  late  CD  {here  name  and  design  the  aneettor]  died  on  or  about 
the  day  of  [ttaie  the  month  and  the  year  at  fuU 

lengtK\,  last  vest  and  Beised  in  \here  deeeribe  or  refer  ae  in  Schedule  (£)*  or 
Schedule  (Q)t  to  the  lands  with  reference  to  which  the  eerviee  ie  eouyht']  conform 
to  disposition  [or  other  deed  or  conveyance']  dated  the         day  of 
and  along  with  warrant  of  registration  thereon,  on  behalf  of  the  said  CD, 
recorded  in  the  Begister  of  Sasines  {epecify  reyieter)  on 

the  day  of  [or  conform  to  disposition,  or 

whatever  else  woe  the  deed  or  conveyance  on  which  the  ancetior'e  infeftment 
proceeded,  here  epecify  it],  dated  the  day  of  and  to 

Instrument  of  Sasine  following  thereon  recorded  in  the  Begister  of 


«  SCHEDULE  (E). 

Clauee  of  Reference  to  Pariieular 
Deeeription  contained  in  a  Prior 
Deed. 

[After  giving  eome  leading  name 
or  namee  or  some  other  distinctive  de- 
eeription of  the  lande  <u  contained  in 
the  titles  thereof  and  the  name  of  the 
county,  and,  m  the  case  of  lands  held 
hy  btsrgage  tenure,  the  name  of  the 
burgh  and  county  in  which  the  lande 
lie,  add]  being  the  lands  for  sub- 
jects] particularly  describea  in  the 
[here  specify  a  prior  deed  or  instru' 
ment  containing  the  particular  de- 
eeription of  the  lands  or  sulffeete]  re- 
corded [epecify  Begieter  of  Saeinee, 
or  if  the  deed  or  instrument  as  re- 
corded has  been  previously  referred  to 
say,  in  the  said  deed  {or  instru- 
ment) recorded  as  aforesaid]  on  the 
day  of  in  the  year 

[If  part  only  of  lands  is  conveyed, 
describe  such  part  and  add,  being 
part  of  the  lands  particularly  de- 
scribed, ^e. ;  or  Aus,  being  the 
lands  {or  subjects)  as  particularly 


described,  ^c,  with  the  exception 
of,  and  describe  the  part  excepted^ 

t  SCHEDULE  (G). 

Clause  of  Reference  to  Conveyanoe^ 
containing  Oeneral  Deeignatiom 
of  Lande. 

[After  giving  the  general  name  or 
names  of  the  lande  and  the  fUMie  •/ 
county,  or  burgh  and  county,  as  the 
case  may  be,  addlaa  particularly  de- 
scribed in  the  disposition  [or  other 
deed,  ae  the  caee  may  be]  granted  by 
CD,  and  bearing  date  [here  ineert 
date],  and  recorded  in  the  [specify 
the  Register  of  Sasines]  on  the 
day  of  in  the  year         ,  and 

in  which  the  lands  hereby  conveyed 
are  declared  to  be  designed  and 
known  by  the  said  name  of  [here 
ineert  name],  [or  "as  particularly 
described  in  the  instrument  (9we(/y 
instrument)  recorded,  ^c,  and  in 
which  the  lands  hereby  conveyed 
are  declared,"  j^.l  [If  part  only 
of  lands  is  conveyed,  then  follow  form 
for  similar  caee  given  in  Schedule  (£}. 


Part  II.]         ORDINART  COURT— SPECIAL  ACTS.  CXXXV 


81  &  82  Vict.  c.  101. 


Sasines  (specify  register)  on  the  day  of  ,  [or 

otherwiae  tpedfy  the  title  of  the  deceased  <u  recorded  in  the  Regieter  of  Saeines; 
and  when  the  lands  are  held  under  a  deed  of  entail,  here  insert  the  conditions, 
fc^  at  full  lengthy  or  refer  to  them  in  or  as  nearly  as  may  be  in  the  form  of 
Schedule  (C),*  or,  if  desired,  refer  to  them  as  follows']  but  always  with  and 
under  the  conditions,  provisions,  and  prohibitory,  irritant,  and  resolutive 
clauses  [or  clause  authorising  registration  in  the  Register  of  Tailzies,  as 
the  ease  may  be"],  contained  in  a  deed  of  entail  granted  hy  O  H  [here  name 
and  design  the  grantor'],  dated  the  day  of  ,  in  favour 

of  IK  [here  set  forth  the  destination,  or  such  part  thereof  as  may  be  deemed 
necessary,  or  say,  and  the  heirs  therein  spedfled],  and  which  conditions, 
provisions,  and  prohibitory,  irritant,  and  resolutive  clauses  [or  clause 
authorising  registration  in  the  Register  of  Tailzies,  €u  the  ease  may  be], 
are  herein  referred  to  as  at  length  set  forth  in  the  said  deed  of  entail, 
which  is  recorded  in  the  Register  of  Tailzies  on  the  day  of 

[or,  as  at  length  set  forth  in  the  above  mentioned  recorded  disposition, 
or  other  deed  or  conveyance  in  favour  of  the  deceased,  or  as  at  length  set  forth 
in  any  other  recorded  deed  or  conveyance.  And  in  every  case  where  there  are 
any  real  burdens,  conditions,  provisions  or  limitations,  proper  to  be  inserted  or 
referred  to,  insert  them  here,  or  refer  to  them  in  or  as  nearly  as  may  be  in  the 
form  of  ScheduU  (D)].f 


•SCHEDULE  (C). 

Cflause  of  Reference  to  Destinations 
and  Conditions  of  Entail,  i^e. 

[After  inserting  such  part  of  the 
destination  as  may  be  thought  neces- 
sary, add^  and  to  the  other  heirs 
specified  in  a  disposition  and  deed 
of  entail  [or  as  the  ease  may  be]  of  the 
said  lands  executed  by  the  deceased 
E  F,  dated  the         day  of  in 

the  year  ,  and  recorded  in  the 
Register  of  Tailzies  on  the  day 
of  in  the  year  [or  in  the  said 
disposition  and  deed  of  entail  dated 
and  recorded  as  aforesaid,  or  in 
a  deed  or  instrument  (specify  the 
deed  or  conveyance)]  recorded  [spe- 
cify Register  of  Sasines]  upon  the 
day  of  in  the  year 

[And  after  the  description  of  the 
lands  insert]  but  always  with  and 
under  the  conditions,  provisions, 
and  prohibitory,  irritant  and  re- 
Bolutive  clauses  [or  clause  autho- 


rising registration  in  the  Register 
of  Tailzies,  as  the  case  may  be],  con- 
tained in  the  said  disposition  and 
deed  of  entail,  dated  and  recorded 
as  aforesaid  [or  in  (specify  deed  or 
conveyance)  recorded  in  (specify  Re- 
gister of  Sasines)  upon  the  day 
of  in  the  year         ]. 

[And  in  subsequent  clauses  in  which 
it  is  usual  or  requisite  to  refer  again 
to  the  conditions  of  the  entaU,  ^c,  the 
reference  may  be  made  thus:]  but  al- 
ways with  and  under  the  condi- 
tions, provisions,  and  prohibitory, 
irritant  and  resolutive  clauses  [or 
clause  authorising  registration  in 
the  Register  of  Tailzies,  as  the  case 
may  be]  before  referred  to. 

t  SCHEDULE  (D). 

Clause  of  Reference  to  Real  Rurdens, 
Conditions,  ^c,  in  Investiture, 

[After  the  description  of  the  lands, 
instead  of  inserting  the  burdens,  j'c,. 


cxxxvi       STATUTES  AND  ACTS  OP  SEa)ERUNT. 


[Appx. 


Service  of  Heirs. 


That  the  petitioner  is  the  eldest  son  [or  ttaU  what  other  tdaiiontkip  or 
eharaeter  the  petitioner  heard]  and  nearest  lawful  heir  in  special  of  the  said 
C  Din  the  lands  and  others  foresaid.  [If  the  terviee  is  at  heir  of  provieion^ 
say,  that  the  petitioner  is  the  eldest  son  (or  etate  what  other  reUUionehip  or 
eharaeter  the  petitioner  heart)  and  nearest  lawful  heir  of  provision  in  special 
of  the  said  C  Z>  in  the  lands  and  others  foresaid,  under  and  by  virtue  of 
a  deed  (or  other  conveyance)  executed  by  E  F^  dated  (A^re  describe  the  deed 
or  conveyance  hy  date  or  otherwise,  describe  it  to  as  clearly  to  identify  it)» 
And  if  the  terviee  it  at  heir  of  entaU,  tay,  that  the  petitioner  is  the  eldest 
son  (or  ttate  what  other  relationthip  or  character  the  petitioner  heart)  and 
nearest  and  lawful  heir  of  tailzie  and  provision  in  special  of  the  said  C  D 
in  the  lands  and  others  foresaid,  under  and  by  virtue  of  the  said  deed  of 
entail]. 

[If  it  it  withed  to  embrace  a  terviee  in  yeneral  in  the  tame  character  as 
that  m  which  special  terviee  it  tought,  toy,  That  the  petitioner  is  likewise 
heir  in  general,  or  of  provision  in  general,  or  of  tailzie  and  provision  in 
general,  or  otherwite,  at  the  eate  may  be,  of  the  said  C2>]. 

May  it  therefore  please  your  Lordship  to  serve  the  petitioner  nearest 
and  lawful  heir  [or  heir  of  provision,  or  heir  of  tailzie  and  pro- 
vision, or  otherwite,  €u  the  cate  may  be"]  in  special  of  the  said  de- 
ceased C Din  the' lands  and  others  above  described  [and where 
a  general  terviee  it  withed,  add,  and  likewise  nearest  and  lawful 
heir,  or  heir  of  provision,  or  heir  of  tailzie  and  provision  in 
general  of  the  said  C  D  (or  whatever  elte  it  the  character  of  heir 
tought  to  be  ettablithed,  here  tet  it  forth  at  above) »  And  where  the 
terviee  it  <u  heir  of  tailzie  and  provition,  tayhere,  but  always  with 
and  under  the  conditions,  provisions,  prohibitory,  irritant,  and 
resolutive  clauses  (or  clause  authorising  registration  in  the  Re- 
gister of  Tailzies)  above  referred  to  (or  above  written) ;  and 
where  there  are  real  hvrdent,  ^c,  tay,  but  always  with  and  under 
the  real  burdens,  j*c.,  above  referred  to  (or  above  written).   And 


at  length,  thete  may  he  referred  to  at 
follows,  viz, ;]  but  always  with  and 
under  the  real  burdens,  conditions, 
provisions,  and  limitations  [or  tueh 
of  thete  at  may  apply  or  have  refer- 
ence to  the  ease\  specified  in  a  deed 
[or  instrument,  here  specify  a  deed 
or  conveyance  in  which  the  burdens, 
4'c.,  were  firtt  interted,  or  any  tub- 
tequent  deed  or  conveyance  in  which 
they  are  interted,  forming  part  of  the 
progrett  of  the  titlet  to  the  landt]  re- 
corded [tpecify  Regitter  of  Satinet^ 


or,  if  the  deed  or  conveyance  at  re- 
corded hat  been  previoutly  referred 
to,  tay  in  the  said  deed  (or  instru- 
ment) recorded  as  aforesaid]  on  the 
day  of  in  the  year 

[A  nd  in  suhtequent  clauses  in  whuik 
it  M  requisite  or  usual  to  refer  again 
to  the  burdens,  ^c,  the  reference  may 
be  made  thus ;]  but  always  with  and 
under  the  reai  burdens,  conditions, 
provisions,  and  limitations  [or  suck 
of  these  as  may  apply  or  have  refers 
enee  to  the  ease"]  beifore  referred  to. 


Paet  II.]       ORDINARY  COURT— SPECIAL  ACTS.         CXXXvii 
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where  there  are  several  parcels  of  land  or  separate  esUUeSy  here  add^ 
if  desired,  aod  to  grant  warrant  to  the  Director  of  Chancery  to 
issue  separate  extract  decrees  applicable  to  one  or  more  of  such 
parcels  of  lands  or  separate  estates]. 

According  to  Justice,  ^. 

{^Siffned  by  the  petitioner  or  his  mandatory.'] 


SCHEDULE  (R). 

Form  for  a  General  Service  where  it  is  to  he  limited  in  its  effects  by  a 

Specification  annexed. 

No.  1. 

The  petition  will  be  in  the  form  of  Schedule  (P),  adding  at  the  close  of  the 
statement  of  the  petitioner.  But  the  petitioner  desires  that  his  general  ser- 
vice shall  be  limited  to  the  contents  of  the  specification  annexed ;  and 
adding  at  the  close  of  the  prayer  of  petition,  but  under  limitation  as  afore- 
said to  the  contents  of  the  specification  annexed. 

No.  2. 

Specification  of  the  lands  and  other  heritages  which  belonged  to  the 

deceased  CD,  referred  to  in  the  petition  for  general  service 

presented  to  the  Sheriff  of  hy  A  B,9a  heir  of 

in  general  to  the  said  deceased  CD, 

[Here  insert  a  description  of  the  lands  and  other  heritages  intended  to  be 

included  in  the  service,  distinguishing  each  separate  property  or  heritage,  if 

there  are  more  than  one,  by  a  sqMirate  nuTnber. 

[Signed  by  the  petitioner  or  his  mandatory."] 


ACT  OF  SEDERUNT  to  Regulate  Publication  in  Services, 
and  the  Fees  of  Sheriff-clerks  therein. — Edinburgh,  14th 
July  1847. — [Made  permanent  by  Act  of  Sederunt,  17th 
November  1849.] 

The  Lords  of  Council  and  Session,  in  pursuance  of  the  powers  vested 
in  them  by  the  Act  of  Parliament  passed  in  the  10th  and  11th  years  of 
her  present  Majesty's  reign,  chapter  47,  intituled  "  An  Act  to  amend  the 
Law  and  Practice  in  Scotland  as  to  the  Service  of  Heirs,"  declare, — 

I.  That  the  abstracts  to  be  pub-  eery,  shall  be  in  the  forms,  or  as 

lished  in  regard  to  general  and  spe-  nearly  as  may  be  in  the  forms,  fol- 

cial  services  before  the  Sheriffs  of  lowing,  according  to  the  circum- 

counties  and  the  Sheriff  of  Chan-  stances  of  the  case : — 


CXXXVIU     STATUTES  AND  ACTS  OF  SEDERUNT. 


[Appx 


Service  of  Heirs. 


1.  Abttraet  of  Petition  for  General  Service,  when  presented  to  the  Sheriff  of 

a  County. 

Petition  for  general  service  to  the  Sheriff  of  [here  name  the  county]  by 
A  B  \here  name  and  design  the  petitioner"]  as  [here  mention  the  relationship 
and  character  ae  stated  in  the  petition]  in  general  to  the  deceased  C  D 
[here  name  and  design  the  deceased]  whose  ordinary  or  principal  domicile 
at  the  period  of  his  death  was  in  the  said  county. 

Presented  on  the  [here  mention  the  date  of  presenting  the  petition]. 

2.  Abstract  of  a  Petition  for  Special  Service,  when  presented  to  the  Sheriff  of 

a  County. 

Petition  for  special  service  to  the  Sheriff  [here  name  the  county]  by  A 
B  [here  name  and  design  the  petitioner]  as  [here  mention  the  relationship  and 
character  as  stated  in  the  petition]  in  special  to  the  deceased  C  D  [here 
name  and  design  the  deceased]  in  the  lands  of  [here  mention  the  general  de- 
signation or  leading  name,  and  if  there  be  more  parcels  than  one^  the  leading 
names  of  the  lands  described  in  the  petition]. 

Presented  on  the  [here  mention  the  date  of  presenting  the  petition]. 

8.  Abstract  of  a  Petition  for  General  Service,  when  presented  to  the  Sheriff 

of  Chancery. 

Petition  for  general  service  to  the  Sheriff  of  Chancery  hy  A  B  [here 
name  and  design  the  petitioner]  as  [here  mention  the  relationskip  and  character 
as  stated  in  the  petition]  in  general  to  the  deceased  C  D  [here  name  and  de- 
sign the  deeeeued]  whose  ordinary  or  principal  domicile  at  the  period  of 
his  death  was  in  the  county  of  [here  name  it,  or  who  died  domiciled  forth 
of  Scotland]. 

Presented  on  the  [here  mention  the  date  of  presenting  the  petition], 

4.  Abstract  of  a  Petition  for  Special  Service,  when  presented  to  the  Sheriff  of 

Chancery. 

Petition  for  special  service  to  the  Sheriff  of  Chancery  by  ^  ^  [here 
name  and  design  the  petitioner]  as  [here  mention  the  relationship  and  cha- 
racter as  stated  in  the  petition]  in  special  to  the  deceased  C  D  \here  name 
and  design  the  deceased]  in  the  lands  of  [here  mention  the  general  designa- 
tion or  leading  name,  and,  if  there  be  more  parcels  than  one,  the  leading  names 
of  the  lands  described  in  the  petition]  situate  in  the  county  of  [Aere  name  it, 
or  if  in  more  counties  than  one,  say,  in  the  counties  of  and  ]. 

Presented  on  the  [here  mention  the  date  of  presenting  the  petition]. 


II.  That  in  making  edictal  pub- 
lication of  all  services,  an  abstract, 
in  the  form  above  prescribed,  as 
suitable  to  the  case,  shall  be  left 
by  the  sheriff-clerk  of  Chancery  at 
the  office  of  the  Keeper  of  the  Re- 
gister of  Edictal  Citations,  and 
shall  be  entered  by  him  in  a  sepa- 
rate book,  to  be  kept  by  him  for 
that  purpose,  and  shall  be  printed 
and  published  weekly  in  the  print- 


ed record  of  edictal  citations,  which, 
so  far  as  regards  the  purposes  of 
this  enactment,  shall  be  a  weekly 
publication. 

III.  That  the  official  notices  of 
publication  shall  be  required  and 
given  by  the  several  sheriff-derks, 
whether  of  counties  or  of  Chan- 
cery, in  the  following  forms,  or  aa 
nearly  as  may  be  in  these  forms : — 


Pabt  II.]         ORDINART  COURT— SPECIAL  ACTS.         CXXxix 

A.  8.  14th  July  1847. 

1.  Requuition  frcm  the  Sheriff-clerk  of  a  Chunty  to  the  Sheriff-clerk  of 

Chancery, 

{^Place  and  date."] 
Sib, — I  request  yon  to  publish  edictally  the  Bervice  of  which  an  ab- 
stract is  subjoined,  and  to  send  me  immediate  notice  of  your  having 
done  so.    I  am,  &c. 

\^Siffnattire  and  deaignation.'] 
[Here  copy  the  abetract.'] 

2.  Answer  by  the  Sheriff-clerk  of  Chancery  to  the  above, 

Edinburgh,  [Date,'] 

Sis, — I  haye  received  your  requisition  of  the  [date],  which  I  return 
nclosed,  with  a  certificate  of  publication  annexed  to  it    I  am,  &c. 

[Siynature  and  desiynatum.] 

8.  Certificate  of  publication  to  be  so  annexed  by  the  Sheriff-clerk  of 

Chancery. 

Edinburgh,  [Date.] 

I  hereby  certify  that  the  before-written  abstract  was  edictally  pub- 
lished by  me  this  day. 

[Signature  and  designation.'] 

4.  Seqttisitionfirom  the  Sheriff-clerk  of  Chancery  to  the  Sheriff-clerk  of  a 

County. 

Edinburgh,  [DaU."] 

Sib, — I  request  you  to  publish  in  your  county  the  service  of  which 
an  abstract  is  subjoined,  and  to  send  me  immediate  notice  of  your  hav- 
ing done  80.    I  am,  &c. 

[Signaiure  and  designation.] 
[Here  copy  the  abstract.] 

6.  Answer  by  the  Sheriff-clerk  of  the  County  to  the  above, 

[Place  and  date.] 
Sib, — I  have  received  your  requisition  of  the  [date],  which  I  return 
inclosed,  with  a  certificate  of  publication  annexed  to  it.    I  am,  &c. 

[Signature  and  designation.] 

6.  Certificate  of  publication  to  be  so  annexed  by  the  Sheriff-clerk  of  the  County. 

[Place  and  date.] 
I  hereby  certify  that  the  before-written  abstract  was  duly  published 
in  this  county  by  me  this  day. 

[Signature  and  designation.] 

shall  be  returned,  likewise  in  a 
post-paid  letter,  without  delay. 

V.  That  when  a  petition  of  ser- 
vice is  lodged  with  the  Sheriff-clerk 
of  any  county  he  shall  receive  from 
the  party  presenting  the  same  the 
fee  payable  to  the  Sheriff-clerk  of 
Chancery  for  the  edictal  publica- 
tion thereof  and  shall,  once  in  each 
year,  at  a  period  and  in  the  manner 


IV .  That  the  requisition  for  pub- 
lication* above  prescribed  shall  be 
made  by  the  Sheriff-clerk,  whether 
of  a  county  or  of  Chancery,  wj^h 
whom  the  petition  for  service  has 
been  lodged,  without  delay  after 
his  receiving  such  petition,  in  a 
post-paid  letter ;  and  the  publica- 
tion shall  be  made,  and  the  pre- 
scribed answer  to  such  requisition 
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to  be  appointed  under  proper  autho- 
rity, make  due  accounting  to  the 
Sheriff-clerk  of  Chancery  therefor. 
And  when  a  petition  of  service 
shall  be  lodged  with  the  Sheriff- 
clerk  of  Chancery,  he  shall  receive 
from  the  party  presenting  the  same 
the  fee  payable  to  the  Sheriff-clerk 
of  the  county  in  which  such  service 
has  to  be  published  for  such  publi- 
cation thereof,  and  shall,  once  in 
each  year,  at  a  period  and  in  the 
manner  to  be  appointed  under  pro- 
per authority,  make  due  accounting 
to  the  Sheriff-clerk  of  such  county 
therefor. 
y  I.  And  to  obviate  doubts  in  re- 


gard to  the  form  of  extracts  of  de- 
crees of  general  service,  which,  in 
terms  of  the  25th  section  of  the 
said  Statute,  are  limited  to  certain 
lands  and  heritages  embraced  in  a 
particular  specification  thereof  an- 
nexed to  the  petition  for  service,  it 
is  declared  that  such  specification 
shall  be  signed  by  the  Sheriff-clerk, 
but  it  shall  not  be  necessary  that 
the  copy  thereof  to  be  embodied  in 
such  extracts  shall  be  so  signed. 

YII.  And,  until  otherwise  order- 
ed  by  Act  of  Sederunt,  the  follow- 
ing fees  shall  be  exigible  by  Sheriff- 
clerks  for  the  business  done  under 
the  foresaid  Act  of  Parliament. 


0    2    0 


0 
0 


2 
2 


6 
6 


0    2    6 


TABLE  OF  FEES. 
Fees  to  be  paid  in  the  Office  of  Chancery. 

For  extracting  decrees  of  service  (including  recording),  each  sheet  of 
said  extract,  or  part  of  a  sheet,  of  800  words,       .  .     *£0    2    0 

For  certified  copies  of  proceedings  in  services,  when  re- 
quired by  the  party,  each  sheet,  or  part  of  a  sheet,  of  800 
words,        ....... 

For  inspection  of  each  book  of  record,  having  a  correspond- 
ing index  of  reference,      ..... 

For  inspection  of  the  proceedings  in  a  service, 

For  searches  in  the  indices  in  the  books  of  record : — 

!1)  For  any  period  not  exceeding  1  year,  a  fee  of 
2)  For  any  period  from  1  year  to  10  years  inclusive, 
a  fee  of  .  .  .  .  .    '        . 

(8)  For  any  longer  period,        .... 
For  transmitting  the  proceedings  in  a  service  on  the  war- 
rant of  the  Court  of  Session,        .... 
For  each  attendance  to  exhibit  a  book  or  books  of  record, 
where  the  same  may  be  lawfully  required,  a  fee  of 

Fees  to  be  paid  to  the  Sheriff-clebk  of  Chakcebt,  and  Shebiff- 

CLEBKS  of  Counties. 

Fee  to  be  received  on  presenting  the  petition,  whether  of 
general  or  special  service,  whereof  one-half  to  be  retained 
by  the  Sheriff-clerk  receiving  it,  and  the  other  half  ac- 
counted for  by  him  to  the  Sheriff-clerk  who  assists  in  the 
publication  of  the  petition,  and  to  co|^r  correspondence, 
framing  of  abstracta,  publication,  and  postages,  . 

In  Oeneral  Services, 

For  attending  at  service,  and  framing  and  recording  minutes, 


0 
0 


6 
10 


0 
0 


0    7    6 
0    5    0 


£0  10    0 


0    8    6 


•  Raised  to  8b.  6d.  by  Act  of  Sede- 
runt 17th  November  1849.  In  each 
service  carried  through  before  the 


Sheriff  of  Chancery,  the  Macer 
(under  the  same  Act  of  Sederunt) 
gets  a  fee  of  2s. 
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In  litigated  cases,  the  clerk  or  assistant-clerk  to  be  paid  for 

writing  the  proof,  at  the  rate,  per  sheet  of  800  words,  of  0    0    6 

For  general  trouble  connected  with  the  service,  .  0  10    0 

For  writing  decree  of  service,  .  .  .026 

In  Special  Services. 
For  framing  and  recording  minutes  (including  attendance 
at  the  service) : — 
For  the  first  sheet  of  800  words,  .  0    8    6 

Every  following  sheet,  .  .  .020 

For  general  trouble  connected  with  the  service,  .  0  16    0 

For  writing  decree  of  service,  .  .  .060 

In  litigated  cases,  the  clerk  or  assistant-clerk  to  be  paid  for 

writing  the  proof,  at  the  rate,  per  sheet  of  800  words,  of  0    0    6 

NoTB. — In  cdl  cases,  the  additional  procedure  occur- 
ring when  the  service  is  opposed  to  be  paid  for 
by  the  parties  according  to  the  rates  chargeable 
by  the  respective  Sheriff-clerks  in  ordinary  busi- 
ness, and  in  the  case  of  the  Sheriff- clerk  of  Chan- 
cery, according  to  the  rates  chargeable  by  the 
Sheriff-clerk  of  Edinburgh,  as  regulated  by  the 
Act  1st  and  2d  Vict,  cap.  119. 

Caveata, 
For  each  caveat  (to  be  effectual  for  one  year),  the  Sheriff- 
clerk  to  receive  for  his  own  use,  in  all  cases,        .  0    2    6 


PABT  III. 
SMALL  DEBT  COURT. 


1  Ftd.,  c.  41 — An  ACT  for  the  more  effectual  Recovery  of 
Small  Debts  in  the  Sheriff-Courts,  and  for  regulating  the 
Establishment  of  Circuit  Courts  for  the  Trial  of  Small 
Debt  Causes  by  the  Sheriffs  in  Scotland, — 12th  July 
1837. 

Whereas  an  Act  was  made  in  the  tenth  year  of  the  reign  of  his 
Majesty  King  Greorge  the  Fourth,  intituled,  An  Act  for  the  more  effec- 
tual Recovery  of  Small  Debts^  and  for  diminishing  the  expenses  of 
Litigation  in  causes  of  small  amount  in  the  Sheriff-courts  in  Scotland 
(10  Geo.  IV.,  c.  55),  the  provisions  of  which  have  been  found  beneficial, 
but  experience  has  pouited  out  certain  alterations  by  which  its  bene- 
fits will  be  extended  and  rendered  more  effectual ;  and  it  is  expedient 
that  such  alterations  and  the  former  provisions  should  be  consolidated 
in  one  Act :  Be  it  therefore  enacted  by  the  Queen's  most  excellent 
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Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritnal 
and  temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same. 

[Recited  Act  repealed^  except  ae  to  causes  commenced.'] — ^That  the 
said  recited  Act  shall  be  and  the  same  is  hereby  repealed  from  and 
after  the  first  day  of  October  next,  save  and  except  as  to  snch  causes 
as  shall  have  been  commenced  under  the  anthority  of  the  said  recited 
Act  before  the  said  first  day  of  October  next,  and  shall  be  then  de- 
pending, all  which  causes  shall  be  carried  to  a  conclusion  according 
to  the  rules  prescribed  by  the  said  Act,  notwithstanding  this  Act ; 
and  this  Act  shall  commence  and  take  effect  from  and  after  the  said 
first  day  of  October  next. 

2.  iSheriffs  may  hear  and  determine  in  a  summary  way  causes  for 
sums  under  £8,  6s.  Bd.  sterling.']'^ And  be  it  enacted  that  it  shall  be 
lawful  for  any  Sheriff  in  Scotland  within  his  county  to  hear,  try,  and 
determine  in  a  summary  way,  as  more  particularly  hereinafter  men- 
tioned, all  civil  causes  and  idl  prosecutions  for  statutory  penalties,  as 
well  as  all  maritime  civil  causes  and  proceedings  that  may  be  compe- 
tently brought  before  him,  wherein  the  debt,  demand,  or  penalty  in 
question  shall  not  exceed  the  value  of  eight  pounds  six  shilUngs  and 
eight-pence  sterling,*  exclusive  of  expenses  and  fees  of  extract :  Pro- 
vided always  that  the  pursuer  or  prosecutor  shall' in  all  cases  be  held 
to  have  passed  from  and  abandoned  any  remaining  portion  of  any  debt, 
demand,  or  penalty  beyond  the  sum  actually  concluded  for  in  any 
such  cause  or  prosecution. 

3.  [Providing  forms  oj  proceedings.] — And  be  it  enacted  that  all 
such  causes  and  prosecutions  which  the  pursuers  or  prosecutors  thereof 
shall  choose  to  have  heard  and  determined  according  to  the  summary 
mode  hereby  provided  shall  proceed,  except  as  hereinafter  provided, 
upon  summons  or  complaint,  agreeably  to  the  form  in  Schedule  (A) 
annexed  to  this  Act,  and  containing  warrant  to  arrest  upon  the  de- 
pending action,  stating  shortly  the  origin  of  debt  or  ground  of  action, 
and  concluding  against  the  defender ;  which  summons  or  complaint, 
being  signed  by  the  sheriff-clerk,  shall  be  a  sufficient  warrant  and 
authority  to  any  sheriff's  officer  for  summoning  the  defender  to  appear 
and  answer  at  the  time  and  place  mentioned  in  such  summons  and 
complaint,  not  being  sooner  than  upon  the  sixth  day  after  such  cita- 


*Thi8  Act  is  to  be  read  and 
oonatrued  as  if  the  words  "  twelve 
pounds"  were  substituted  for  the 
words  "  eight  pounds  six  shillings 


and  eightpence  *'  wherever  the  lat- 
ter  words  occur  (16  &  17  Vict.,  c. 
80,  i  26,  tupra,  p.  Ixxxi). 
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tion,  and  the  same,  or  the  copy  thereof,  seized  on  the  defender,  shall 
also  be  a  sufficient  warrant  for  summoning  sach  witnesses  and  havers 
as  either  party  shall  require ;  and  a  copy  of  the  said  summons  or 
complaint,  with  the  citation  annexed,  and  also  a  copy  of  the  account, 
if  any,  shall  be  served  at  the  same  time  by  the  SheriflTs  officer  on  the 
defender  personally  or  at  his  dwelling-place,  or,  in  case  of  a  company, 
at  their  ordinary  place  of  business ;  and  the  officer  summoning  parties, 
witnesses,  or  havers,  shall  in  all  cases  under  this  Act  return  an  exe- 
cution of  citation  signed  by  him,  or  shall  appear  and  give  evidence 
on  oath  of  such  citation  having  been  duly  made ;  and  all  such  cita- 
tions given  by  an  officer  alone  without  witnesses,  and  executions 
thereof  subscribed  by  such  officer,  shall  be  good  and  effectual  to  all 
intents  and  purposes. 

4.  [Causes  of  higher  value  than  £8,  6«.  Sd.,  reduced  to  £8,  6s,  Sd. 
may  be  remitted  to  the  Smedl  Debt  Roll.'] — And  be  it  enacted  that  in 
any  cause  before  the  SherifTs  ordinary -court,  in  which  the  debt,  de- 
mand, or  penalty  in  question,  shall  not  exceed  the  value  of  eight 
pounds  six  shillings  and  eightpence  sterling,  or  shall  have  exceeded 
the  value  of  eight  pounds  six  shillings  and  eightpence  sterling,  but 
from  interim  decree  or  otherwise  the  value  shall,  previous  to  the 
closing  of  the  record,  be  reduced  so  as  not  to  exceed  eight  pounds 
six  shillings  and  eightpence  sterling,  exclusive  of  expenses  and  fees 
of  extract,  it  shall  be  competent  to  the  Sheriff,  if  he  shall  think  proper, 
and  with  the  consent  of  the  pursuer,  to  remit  such  cause  to  such  of ' 
bis  Small  Debt  Court  Rolls  as  may  be  proper,  either  of  his  own 
motion  or  upon  the  motion  of  any  party  in  the  cause :  Provided  that 
if  the  pursuer  shall  not  consent,  the  provisions  of  this  Act  as  to  the 
fees  or  expenses  to  be  allowed  in  causes  below  the  value  of  eight 
pounds  six  shillings  and  eightpence  brought  not  according  to  the 
summary  form  herein  provided,  shall  -be  applied  to  such  causes  sub- 
sequent to  the  proposition  for  remit,  if  the  Sheriff  shall  think  proper 
so  to  modify  the  expenses :  Provided  also  that,  when  a  case  has  been 
remitted  by  the  Sheriff-substitute  from  the  ordinary-court  to  the  Small 
Debt  Court,  an  appeal  shall  be  competent  to  the  Sheriff  against  such 
remit,  but  no  reclaiming  petition  shall  be  allowed  against  such  remit. 

5.  [Recovery  of  rents  not  exceeding  £8,  6s,  8c/.] — And  be  it  enacted 
that  it  shall  be  competent  for  the  Sheriff  in  th^  Small  Debt  Courts 
established  or  to  be  established  under  this  Act,  to  hear,  try,  and  de- 
termine, in  the  summary  form  herein  provided,  applications  by  laud- 
lords  or  others  having  right  to  the  rents  and  hypothec  for  sequestra- 
tion and  sale  of  a  tenant's  effects  for  recovery  of  rent,  provided  the 
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rent  or  balance  of  rent  claimed  shall  not  exceed  eight  pounds  aix 
BhillingB  and  eightpence  sterling ;  and  the  summons  and  warrant  of 
sequestration  and  procedure  shall  be  agreeable  to  the  forms  directed 
in  the  Schedule  (B)  annexed  to  this  Act ;  and  the  officer  when  he 
executes  the  wan*ant,  shall  get  the  eflfects  appraised  by  two  persons, 
who  may  also  be  witnesses  to  the  sequestration ;  and  an  inventory  or 
list  of  the  effects,  with  the  appraisement,  shall  be  given  to  or  left  for 
the  tenant,  who  shall  be  cited  in  manner  and  to  the  effect  aforesaid ; 
and  an  execution  of  the  citation  and  sequestration,  with  the  appraise- 
ment of  the  effects,  shall  be  returned  to  the  clerk  within  three  days ; 
and,  on  hearing  the  application  in  manner  provided  by  this  Act  re- 
lative to  other  causes,  the  Sheriff  shall  dispose  of  the  cause  as  shall  be 
just,  and  may  either  recall  the  sequestration  in  whole  or  in  part,  or 
pronounce  decree  for  the  rent  found  due,  and  grant  warrant  for  the 
sale  of  the  sequestrated  effects  on  the  premises,  or  at  such  other  place 
and  on  such  notice  as  he  shall  by  general  or  special  regulation  direct, 
and  failing  such  directions  the  sale  shall  be  carried  into  effect  in  the 
manner  hereinafter  directed  for  the  sale  of  poinded  and  sequestrated 
effects ;  and  if  after  sequestration  the  tenant  shall  pay  the  rent 
claimed,  with  the  expenses,  to  the  pursuers,  or  consign  the  rent,  with 
two  pounds  sterling  to  cover  expenses,  in  the  hands  of  the  clerk  of 
court,  the  sequestration  shall  ipso  facto  be  recalled,  in  case  of  pay- 
ment, on  the  clerk  writing  and  signing  on  the  back  of  the  summons 
or  warrant  the  words  "  payment  made,'*  which,  on  evidence  being 
produced  to  him  of  payment  of  the  rents  claimed,  with  expenses,  he 
is  hereby  required  to  do,  and  in  case  of  consignation  after  the  clerk 
shall  in  like  manner  have  written  and  signed  the  words  "  consigna- 
tion made,"  on  the  same  being  intimated  by  an  officer  of  court  to  the 
sequestrating  creditor.* 

6.  [Arrestment  of  go^dU  of  defender.'] — ^And  be  it  enacted  that 
the  pursuer  of  any  civil  cause,  including  maritime  civil  causes  and 
procedings,  may  use  arrestment  on  the  dependence  of  the  action  of 
any  money,  goods,  or  effects,  to  an  amount  or  extent  not  exceeding 
the  value  of  eight  pounds  six  shillings  and  eightpence  sterling, 
owing  or  belonging  to  such  defender,  in  the  hands  of  any  third  party, 
either  within  the  county  in  which  such  warrant  shall  have  been  Issued 
or  in  any  other  county  or  counties :  Provided  always  that  before 
using  such  warrant  in  any  other  county  it  shall  be  presented  to  and 

*  Extended  to  sequestrations  currente  termino  (16  and  17  Vict.  e.  80 
i  28,  mpra,  Ixxzii). 
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indorsed  by  the  sheriff-clerk  of  such  other  county,  who  is  hereby  re- 
qnired  to  make  snch  indorsement  on  payment  of  the  fee  hereinafter 
mentioned:  Provided  also  that  any  arrestment  laid  on  nnder  the 
authority  of  this  Act  shall,  on  the  expiry  of  three  months  from  the 
date  thereof,  cease  and  determine,  without  the  necessity  of  a  decree 
or  warrant  of  loosing  the  same,  unless  such  arrestment  shall  be  re- 
newed by  a  special  warrant  or  order,  duly  intimated  to  the  arrestee, 
in  which  case  it  shall  subsist  and  be  in  force  for  the  like  time  and 
under  the  like  conditions  as  under  the  original  warrant,  or  unless  an 
action  of  forthcoming  or  multiplepoinding,  in  manner  hereinafter 
provided,  shall  have  been  raised  before  the  expiry  of  the  said  period 
of  three  months,  in  which  case  the  arrestment  shall  subsist  and  be  in 
force  until  the  termination  of  such  action  of  forthcoming  or  multiple- 
poinding. 

7.  [  Wages  not  Uable  to  arrestment,'] — ^And  be  it  enacted  and  de- 
clared that  wages  of  labourers  and  manufacturers  shall,  so  far  as 
necessary  for  their  subsistence,  be  deemed  alimentary,  and,  in  like 
manner  as  servant's  fees,  and  other  alimentary  funds,  not  liable  to 
arrestment.* 

8.  \For  providing  how  arrestments  may  he  loosed,"] — ^And  be  it 
enacted  that  when  any  arrestment  shall  have  been  used  on  the  de- 


•  8  #  9  Vict,  e.  89.— An  Act  to 
amend  the  Law  of  Arrestment 
of  Wages  in  Scotland,— 2,Ui 
July  1846. 

"Whereas  an  Act  was  passed  in 
the  sixth  year  of  the  reign  of  his 
late  Majesty  King  George  the 
Fourth,  intituled  An  Act  to  alter 
and  amend  an  Act  passed  in  the 
thirty-ninth  and  fortieth  years  of 
King  George  (he  Thirdy  for  the  Re- 
covery of  Small  Debts  in  Scotland: 
and  whereas  another  Act  was 
passed  in  the  first  year  of  the  reign 
of  her  present  Majesty,  intituled 
An  Act  for  the  more  effectual  Re- 
covery of  Snudl  Debts  in  the  Sheriff- 
courts^  and  for  reyulating  the  Estor 
blishment  of  Circuit  Courts  for  the 
Trial  of  Small  Debt  Causes  by  the 
Sheriffs  in  Scotland:  and  whereas 
it  is  expedient  that  the  said  Acts 


should  be  amended  as  regards  the 
arrestment  of  wages : " — 

[Arrestment  of  wages  not  competent 
on  dependence  of  action.] — Be  it 
therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  autho- 
rity of  the  same,  that  from  and 
after  the  passing  of  this  Act  it 
shall  not  be  lawful  or  competent  to 
arrest  wages  upon  the  dependence 
of  any  action  raised  by  virtue  of 
the  said  recited  Acts,  anything' 
therein  contained  to  the  contrary 
notwithstanding. 

2.  [Alteration  of  Act] — And  be 
it  enacted  that  this  Act  may  be 
amended  or  repealed  by  any  Act 
to  be  passed  during  the  present 
session  of  Parliament. 
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pendence  of  any  action,  it  shall  be  competent  to  the  defender  to  ha^e 
such  arrestment  loosed  on  lodging  with  the  sheriff-clerk  of  the  county 
in  which  such  arrestment  shall  have  been  used  a  bond  or  enactment 
of  caution,  by  one  or  more  good  and  sufficient  cautioners,  to  the  satis- 
faction of  such  sheriff-clerk,  agreeably  to  the  form  in  schedule  (C) 
annexed  to  this  Act,  or  on  consigning  in  the  hands  of  such  sheriff- 
clerk  the  amount  of  the  debt  or  demand,  with  five  shillings  for  ex- 
penses in  case  of  actions  for  sums  below  five  pounds,  and  ten  shillings 
in  cases  of  higher  amount,  or  on  producing  to  such  sheriff-clerk  evi- 
dence of  the  defender  having  obtained  decree  of  absolvitor  in  the 
action,  or  of  his  having  paid  the  sums  decerned  for,  or  of  his  having 
consigned  in  the  hands  of  the  clerk  of  the  court  in  which  the  action 
depended  the  sums  decerned  for  or  the  amount  of  the  debt  or  demand, 
and  expenses  as  aforesaid,  when  no  decree  has  yet  been  pronounced  ; 
and  a  certificate  in  the  form  in  the  said  schedule,  given  by  the  sheriff- 
clerk  of  the  county  in  which  such  arrestment  shall  have  been  used,  of 
a  bond  or  enactment  of  caution  to  the  extent  of  the  debt  or  demand, 
and  expenses  having  been  lodged  with  him,  or  of  consignation  as 
above  provided,  having  been  made  in  his  hands,  shall  operate  as  a 
warrant  for  loosing  any  arrestment  used  either  in  that  or  in  any  other 
county  on  the  dependence  of  the  same  action,  without  any  other 
caution  being  found  or  any  other  consignation  being  made  by  the  de- 
fender. 

9.  ^Rendering  arrestment9  effectual,'] — And  be  it  enacted  that  any 
person  entitled  to  pursue  an  action  of  forthcoming  where  the  sum  or 
demand  sought  to  be  recovered  under  the  forthcoming  shall  not  ex- 
ceed the  value  of  eight  pounds  six  shillings  and  eightpence  sterling, 
exclusive  of  expenses  and  fees  of  extract,  who  shall  choose  to  have 
the  same  heard  and  determined  according  to  the  summary  mode  pro- 
vided by  this  Act,  shall  proceed  by  summons  or  complaint  agreeably 
to  the  form  in  schedule  (D)  annexed  to  this  Act,  concluding  for  pay- 
ment of  the  sum  for  which  arrestment  has  been  used,  or  for  delivery 
of  the  goods  and  effects  arrested,  which  summons  or  complaint,  being 
signed  by  the  sheriff-clerk  of  the  county  in  which  the  arrestee  resides, 
shall  be  a  sufficient  warrant  and  authority  to  any  sheriff^s  officer  for 
summoning  the  arrestee  and  the  common  debtor  to  appear  and  answer 
at  a  Sheriff-court  of  the  county  in  which  the  arrestee  resides,  the 
same  not  being  sooner  than  the  sixth  day  after  the  date  of  citation, 
and  also  for  summoning  witnesses  and  havers  for  all  parties ;  and,  in 
the  event  of  the  common  debtor  not  residing  and  not  being  found 
within  the  county  in  which  such  action  of  forthcoming  shall  be  brought 
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he  may  be  cited  by  any  sheriffs  officer  in  any  other  county  on  the 
said  warrant,  the  same  being  first  presented  to  and  indorsed  by 
the  sheriff-clerk  of  snch  other  connty,  who  is  hereby  required  to  in- 
dorse the  same  on  payment  of  the  fee  hereinafter  mentioned,  to 
appear  at  a  Sheriff-coort  in  the  county  in  which  the  arrestee  resides, 
the  same  not  being  sooner  in  snch  case  than  on  the  twelfth  day  after 
the  date  of  citation :  Provided  always  that  the  arrestee  and  the  com- 
mon debtor  shall  be  cited  to  appear  on  the  same  court-day,  and  that 
a  copy  of  the  said  summons  or  complaint,  with  the  citation  annexed 
thereto,  shall  be  duly  served  by  the  officer,  all  in  the  same  manner  as 
hereinbefore  provided  in  other  causes  and  prosecutions  under  authority 
of  this  Act ;  but  always  allowing  to  a  party  cited  to  appear  in  the 
Sheriff-court  of  a  different  county  from  that  in  which  the  citation  shall 
be  given  double  the  time  required  by  this  Act  to  be  allowed  to  a  party 
cited  to  appear  in  the  Sheriff-court  of  the  county  within  which  the 
citation  shall  be  given :  Provided  also  that  the  pursuer  of  such  action 
of  forthcoming  shall  not  by  such  action  he  held  to  have  restricted  the 
amount  of  the  debt  due  by  the  common  debtor. 

10.  lActians  of  muHiplepoinding,'] — And  be  it  enacted  that  where 
any  person  shall  hold  a  fund  or  subject  which  shall  not  exceed  the 
value  of  eight  pounds  six  shillings  and  eightpence,  which  shall  be 
claimed  by  more  than  one  party  under  arrestments  or  otherwise,  it  shall 
be  competent  to  raise  a  summons  of  roultiplepoinding  in  the  Small 
Debt  Court,  established  or  to  be  established  under  this  Act,  to  the 
jurisdiction  of  which  the  holder  of  the  fund  or  subject  shall  be  amen- 
able, which  summons  and  procedure  thereon  shall  be  agreeable  to  the 
form  in  schedule  (£)  annexed  to  this  Act,  and  the  claimants  and 
common  debtors,  and  also  the  holder  of  the  fund  or  subject,  if  the 
process  be  raised  in  his  name  by  any  other  party  interested,  shall  be 
cited  in  manner  directed  to  be  followed  in  actions  of  forthcoming 
raised  under  this  Act,  and  it  shall  be  competent  to  the  Sheriff, 
when  he  shall  see  cause,  to  order  such  further  intimation  or  publica- 
tion of  the  multiplepoinding  as  he  may  think  proper,  by  advertise- 
ment in  any  newspaper  or  otherwise ;  but  no  judgment  preferring  any 
party  to  the  fund  or  subject  m  medio  shall  be  pronounced  at  the  first 
calling  of  the  cause,  or  until  due  intimation  has  been  given,  snch  as  may 
appear  satisfactory  to  the  Sheriff,  in  order  that  all  parties  may  have 
an  opportunity  of  lodging  their  claims  on  the  fund  or  subject  in  medio 
and  such  claims  shall  be  prepared  agreeably  to  the  form  in  schedule 
(E) ;  and  the  Sheriff  shall  hear,  try,  and  determine  the  cause  as  nearly 
as  may  be  in  the  summary  form  provided  by  this  Act. 

A2 
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11.  [Counier  c&wiu.] — And  be  it  enacted  that  where  any  defender 
intends  to  plead  any  counter  account  or  claim  against  the  debt,  de* 
mand,  or  penalty  pursued  for,  the  defender  shall  serve  a  copy  of  such 
counter  account  or  claim  by  an  officer  on  the  pursuer,  in  the  form  set 
forth  in  schedule  (A)  hereunto  annexed,  or  to  the  like  effect,  at  least 
one  free  day  before  the  day  of  appearance,  otherwise  the  same  shaJl 
not  be  beard  or  allowed  to  be  pleaded,  except  with  the  pursoer^s 
consent,  but  action  shall  be  reserved  for  the  same. 

12.  [CompeUing  attendance  of  witnesses.'] — And  be  it  enacted  that 
every  officer  to  whom  any  warrant  as  aforesaid  for  citing  witnesses 
and  havers  shall  be  intrusted  shall  cite  such  witnesses  or  havers  as 
any  party  shall  require ;  and  all  such  warrants  shall  have  the  same 
force  and  effect  in  any  other  county  as  in  the  county  where  they  are 
originally  issued,  the  same  being  first  presented  to  and  indorsed  by  the 
sheriff-clerk  of  such  other  county,  who  is  hereby  required  to  indorse 
the  same  on  payment  of  the  fee  hereinafter  mentioned ;  and  if  any 
witness  or  haver,  duly  cited  on  a  citation  of  at  least  forty-eight  bonrs, 
shall  fail  to  appear,  be  shall  forfeit  and  pay  a  penalty  not  exceeding 
forty  shillings,  unless  a  reasonable  excuse  be  offered  and  sustained ; 
and  every  such  penalty  shall  be  paid  to  the  party  citing  the  witness  or 
haver,  and  shall  be  recovered  in  the  same  manner  as  other  penalties 
under  this  Act,  without  prejudice  always  to  letters  of  second  diligence 
for  compelling  witnesses  and  havers  to  attend,  as  at  present  com- 
petent ;  and  it  shall  be  competent  to  the  Sheriff  of  any  county  where 
a  witness  or  haver  resides  who  has  failed  to  comply  with  the  citations 
originally  issued,  to  grant  letters  of  second  diligence  for  compelling 
the  attendance  of  such  witnesses  or  havers,  and  it  shall  be  no  ob- 
jection to  any  witness  that  such  witness  has  appeared  without  cita- 
tion or  without  having  been  regularly  cited. 

13.  [Hearing  andjudgment.  Arrestment,'] — And  be  it  enacted  that 
when  the  parties  shall  appear  the  Sheriff  shall  hear  them  viva  voce,  and 
examine  witnesses  or  havers  upon  oath,  and  may  also,  examine  the 
parties,  and  may  put  them  or  any  of  them  upon  oath  in  case  of  oath 
in  supplement  being  required  or  of  a  reference  being  made,  and,  if  he 
should  see  cause,  may  remit  to  persons  of  skill  to  report,  or  to  any 
person  competent  to  take  and  report  in  writing  the  evidence  of  wit- 
nesses or  havers  who  may  be  unable  to  attend,  upon  special  canse 
shown,  and  such  cause  shall  in  all  cases  be  entered  in  the  book  of 
causes  kept  by  the  sheriff-clerk,  due  notice  of  the  examination  being 
given  to  both  parties,  and  thereupon  the  Sheriff  may  pronounce 
judgment;  and  tiie  decree,  stating  the  amount  of  the  expenses  (if  any) 
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found  due  to  any  party  (which  may  include  personal  charges,  if  the 
Sheriff  think  fit),  and  containing  warrant  for  arrestment,  and  for 
poinding  and  imprisonment  when  competent,  shall  he  annexed  to  the 
summons  or  complaint,  and  on  the  same  paper  with  it,  agreeably  to 
the  form  in  schedule  (A)  annexed  to  this  Act,  or  to  the  like  affect ; 
which  decree  and  warrant,  being  signed  by  the  clerk,  shall  be  a  suffi- 
cient authority  for  instant  arrestment,  and  also  for  poinding  and  sale 
and  imprisonment,  where  competent,  after  the  elapse  of  ten  free  days 
from  the  date  of  the  decree,  if  the  party  against  whom  it  shall  have 
been  given  was  personally  present  when  it  was  pronounced,  but  if  he 
was  not  so  present,  poinding  and  sale  and  imprisonment  shall  only 
proceed  after  a  charge  of  ten  free  days,  by  serving  a  copy  of  the  com- 
plaint and  decree  on  the  party  personally  or  at  his  dwelling  place ; 
and  if  any  decree  shall  not  be  enforced  by  poinding  or  imprisonment 
within  a  year  from  the  date  thereof,  or  ftt)m  a  charge  for  payment 
given  thereon,  such  decree  shall  not  be  enforced  without  a  new  charge 
duly  given  as  aforesaid. 

14.  [Procurators,  jr.,  not  to  appear  orpkad,  nor  pleadings  to  be 
reduced  to  writing,  without  leave  of  court.'] — ^And  be  it  enacted  that  no 
procurators,  solicitors,  nor  any  persons  practising  the  law,  shall  be  al- 
lowed to  appear  or  plead  for  any  party  without  leave  of  the  court 
upon  specisd  cause  shown,  and  such  leave,  and  the  cause  thereof,  shall 
in  all  cases  be  entered  in  the  book  of  causes  kept  by  the  sheriff- 
clerk  ;  nor  shall  any  of  the  pleadings  be  reduced  to  writing  or  be  en- 
tered upon  any  record,  unless  with  leave  of  the  court  first  had  and 
obtained,  in  consequence  of  any  difficulty  in  point  of  law  or  special 
circumstances  of  any  particular  case :  Provided  always  that  when  the 
Sheriff  shall  order  any  such  pleadings  to  be  reduced  to  writing,  every 
case  in  which  such  order  shall  be  made  shall  thenceforth  be  conducted 
according  to  the  ordinary  forms  and  proceedings  in  civil  causes  and 
in  prosecutions  for  statutory  penalties;  and  shall  be  disposed  of  in  all 
respects  as  if  this  Act  had  not  been  passed. 

15.  [Parties  not  appearing  or  making  sufficient  excuse  to  be  held 
confessed.]— Ajid  be  it  enacted  that  any  defender,  who  has  been  duly 
cited  failing  to  appear  pereonally  or  by  one  of  his  family,  or  by  such 
person  as  the  Sheriff  shall  allow,  such  person  not  being  an  officer  of 
court,  shall  be  held  confessed,  and  the  other  party  shall  obtain 
decree  against  him ;  and  in  like  manner  if  the  pursuer  or  prosecutor 
shall  fail  to  appear  personally  or  by  one  of  his  family,  or  by  such  per- 
son as  the  Sheriff  shall  allow,  such  person  not  being  an  officer  of 
court  the  defender  shall  obtain  decree  of  absolvitor,  nnless  in  either 
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case  a  sufficient  excnse  for  delay  shall  be  stated,  on  which  accoant,  or 
on  account  of  the  absence  of  witnesses,  or  any  oth^  good  reason,  it 
shall  at  all  times  be  competent  for  the  Sheriff  to  adjoorn  any  case  to 
the  next  or  any  other  court- day,  and  to  ordain  the  parties  and  wit- 
nesses then  to  attend. 

16.  [^Hearing  in  cases  of  decree  in  absenceJ] — And  be  it  enacted 
that  where  a  decree  has  been  pronounced  in  absence  of  a  defender,  it 
shall  be  competent  for  him,  upon  consigning  the  expenses  decerned 
for,  and  the  farther  sum  of  ten  shillings  to  meet  further  expenses,  in 
the  hands  of  the  clerk,  at  any  time  before  a  charge  is  given,  or,  in  the 
event  of  a  charge  being  given,  before  implement  of  the  decree  has  fol- 
lowed thereon,  provided  in  the  latter  case  the  period  from  the  date  of 
the  charge  does  not  exceed  three  months,  to  obtain  from  the  deiiL  a 
warrant  signed  by  him  sisting  execution  till  the  next  court-day,  or  to 
any  subsequent  court-day  to  which  the  same  may  be  adjourned,  and 
containing  authority  for  citing  the  other  party  and  witnesses  and 
havers  for  both  parties ;  and  the  clerk  shall  be  bound  to  certify  to  the 
Sheriff  on  the  next  court-day  every  such  application  for  hearing  and 
sist  granted ;  and  such  warrant,  being  duly  served  upon  the  other 
party  personally  or  at  his  dwelling  place,  in  the  manner  provided  in 
other  cases  by  this  Act,  shall  be  an  authority  for  hearing  the  cause  ; 
and  in  like  manner,  where  absolvitor  has  passed  in  absence  of  the 
pursuer  or  prosecutor,  it  shall  be  competent  for  him,  at  any  time 
within  one  calendar  month  thereafter,  upon  consigning  in  the  hands  of 
the  clerk  the  sum  awarded  by  the  Sheriff  in  his  decree  of  absolvitor 
as  the  expenses  for  the  defender  and  his  witnesses,  with  the  further 
sum  of  five  shillings  to  meet  further  expenses,  to  obtain  a  warrant, 
signed  by  the  clerk,  for  citing  the  defender  and  witnesses  for  both 
parties,  which  warrant  being  duly  served  upon  the  defender  in  the 
manner  provided  in  other  cases  by  this  Act,  shall  be  an  authority  for 
hearing  the  cause  as  hereby  provided  in  the  case  of  a  hearing  at  the 
instance  of  the  defender,  the  said  sum  of  expenses  awarded  by  the 
Sheriff,  and  consigned  as  aforesaid,  being  in  every  case  paid  over  to 
the  other  party,  unless  the  contrary  shall  6e  specially  ordered  by  the 
court ;  and  all  such  warrants  for  hearing  shall  be  in  force,  and  may  be 
served  by  any  sheriff-officer  in  any  county,  without  indorsation  or 
other  authority  than  this  Act 

17.  IBook  of  causes^  {fn.^  to  be  kept^-^^nd  be  it  enacted  that  the 
Sheriff-clerk  shall  keep  a  book,  wherein  shall  be  entered  all  causes 
conducted  under  the  authority  of  this  Act,  setting  forth  the  names 
and  designations  of  the  parties,  and  whether  present  or  absent  at  the 
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callmg  of  the  cause,  the  nature  and  amount  of  tbe  claim  and  date  of 
giving  it  in,  the  mode  of  citation,  the  leave  and  cause  of  procurators* 
appearance,  the  several  deliverances  or  interlocutors,  and  the  final 
decree,  with  the  date  thereof,  which  book  shall  be  signed  each  court- 
day  by  the  Sheriff;  and  the  said  entries  by  the  clerk  shall  be  accord- 
ing to  the  form  in  schedule  (F)  annexed  to  this  Act,  or  with  such 
addition  as  the  Sheriff  shall  appoint ;  and  the  sheriff-clerk  shall  also 
keep  a  book  or  books  containing  a  register  or  registers  of  all  indorsa- 
tions of  decrees  and  warrants  issued  in  other  counties,  and  of  all  war- 
rants for  arrestment  on  the  dependence,  and  of  all  loosings  of  arrest- 
ment, and  of  all  reports  of  poindings  or  sequestrations  and  sales  of 
goods  and  effects,  which  registers  shall  be  open  and  patent  at  office 
hours  to  all  concerned  without  fees ;  and  the  sheriff-clerk  shall  cause 
a  copy  of  the  roll  of  causes  to  be  tried  on  each  court-day  to  be  exhi- 
bited to  the  public  on  a  patent  part  of  the  court-house  at  least  one 
hour  before  the  time  of  meeting  of  such  court,  and  which  shall  con- 
tinue there  during  the  time  the  court  shall  be  sitting ;  and  tbe  sheriff- 
clerk,  or  an  officer  of  court,  shall  audibly  call  the  causes  in  such 
roll  in  their  order. 

18.  IPower  to  direct  payment  by  instalments,'] — And  be  it  enacted 
that  the  Sheriff  may,  if  he  think  proper,  direct  the  sum  or  sums  found 
due  to  be  paid  by  instalments  weekly,  monthly,  or  quarterly,  accord- 
ing to  the  circumstances  of  the  party  found  liable,  and  under  such 
conditions  or  qualifications  as  he  shall  think  fit  to  annex. 

19.  [^Decrees  may  be  inforced  in  any  other  county,'] — And  be  It 
enacted  that  any  decree  obtained  under  this  Act  may  be  enforced 
where  competent  against  the  person  or  effects  of  any  party  in  any 
other  county  as  well  as  in  the  county  where  the  decree  is  issued : 
Provided  always  that  such  decree,  or  an  extract  thereof,  shall  be  first 
produced  to  and  indorsed  by  the  sheriff-clerk  of  such  other  county, 
who  is  hereby  required  to  make  such  indorsement  on  payment  of  the 
fee  hereinafter  mentioned. 

20.  [Appraisement  and  sale  of  poinded  and  sequestrated  effects,] — 
And  be  it  enacted  that  the  sequestration  or  poinding  and  sale  shall  be 
carried  into  effect  by  the  officer  in  a«  summary  way,  by  getting  the 
effects  sequestrated  or  poinded  duly  appraised  by  two  persons,  who 
may  also  be  witnesses  to  the  sequestration  or  poinding,  and  leaving 
an  inventory  or  list  thereof  for  the  party  whose  effects  are  seques- 
trated or  poinded,  and  not  sooner  than  forty-eight  hours  thereafter 
carrying  such  effects  to  the  nearest  town  or  village,  or,  in  case  the 
sequestration  or  poinding  shall  take  place  in  a  town  or  village,  to  the 


clii  STATUTES  AND  ACTS  OP  SEDERUNT.  [Appx. 

SmaU  Debt  Act,  1887. 

cross  or  most  poblic  place  thereof,  and  selling  the  same  to  the  high- 
est bidder  by  public  roap  between  the  hoars  of  eleven  forenoon  and 
three  afternoon,  at  the  cross  or  snch  most  public  place,  on  previona 
notice  of  at  least  two  hours  by  the  crier,  but  reserving  to  the  Sheriff, 
by  such  general  regulation  or  special  order  in  any  particular  case  as 
he  shall  think  fit,  to  appoint  a  different  hour  or  place  for  the  sale,  or 
a  longer  or  difflBrent  kind  of  notice  to  be  given  of  the  time  of  selling ; 
and  in  sequestrations  and  poindings  the  overplus  of  the  price,  if  there 
shall  be  any,  after  payment  of  the  sums  decerned  for,  and  the  ex- 
penses, if  expenses  are  awarded,  including  what  is  allowed  by  thia 
Act  for  sequestration  or  poindmg  and  sale,  shall  be  returned  to  the 
owner  or  consigned  with  the  sheriff-clerk  if  the  owner  cannot  be  found ; 
or  if  the  effects  are  not  sold  the  same  shall  be  delivered  over  at  die 
appraised  value  to  the  creditor  to  the  amount  of  the  sum  decerned  for 
and  expenses,  if  awarded,  and  the  allowances  for  sequestration  or 
poinding  and  sale ;  and  a  report  of  the  proceedings  in  the  sequestra- 
tion or  poinding  and  sale  and  proceeds,  or  of  the  delivery  of  the 
effects,  shall  in  every  case  be  made  by  the  officer  to  the  sheriff-cleriic 
within  eight  days  thereafter,  agreeably  to  the  form  in  schedule  (G) 
annexed  to  this  Act,  or  to  the  like  effect ;  and  where  the  Sheriff  shall 
order  a  sale  of  goods  or  effects  arrested,  die  same  course  of  proceed- 
ing shall  be  adopted  as  is  above  directed  in  the  case  of  poinding  and 
sale ;  and  no  officer  to  whom  the  enforcement  of  decrees  or  warrants 
in  cases  falling  under  this  Act  may  be  committed  shall  be  liable  to 
any  penalty,  fine,  or  punishment  for  selling  goods  or  effects  under 
authority  of  such  decrees  or  warrants  by  public  auction,  although  such 
officer  may  not  be  licensed  as  an  auctioneer,  anything  in  any  Act  or 
Acts  to  the  contrary  notwithstanding ;  and  if  any  person  shall  secrete 
or  carry  off  or  intromit  with  any  poinded  or  sequestrated  effects  m 
finwdtm  of  the  poinding  creditors  or  of  the  landlord's  hypothec,  snch 
person  shall  be  liable  to  summary  punishment  by  fine  or  imprison- 
ment, as  for  contempt  of  court,  either  at  the  instance  of  the  private 
party,  with  or  without  the  concurrence  of  the  procurator- fiscal,  6r  at 
the  instance  of  the  procurator-fiscal,  or  ex  proprio  motu  of  the  She- 
riff, besides  being  liable  otherwise  as  accords  of  law. 

21.  {One  witness  mfficient.'] — And  be  it  enacted  that  in  all  charges 
and  arrestments,  and  executions  of  charges  and  arrestments,  under 
this  Act,  one  witness  shall  be  sufficient,  any  law  or  practice  to  the 
contrary  heretofore  notwithstanding. 

22.  [Actiom  for  damages  bp  riot  under  8  Geo,  IV,,  c.  88,  and  for 
reoonery  of  assessments  authorised  by  9  Geo,  /F.,  c.  89,  may  be  dater* 
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mined  by  this  Act.'] — And  be  it  enacted  that  all  actions  of  damages 
for  compensation  for  loss  or  injury  by  the  act  or  acts  of  any  nnlawfnl, 
riotous,  or  tnmoltaons  assembly  in  Scotland^  or  of  any  person  engaged 
in  or  making  part  thereof,  authorised  to  be  brought  by  an  Act  passed 
in  the  third  year  of  the  reign  of  his  Majesty  King  George  the  Fourth, 
where  the  sum  concluded  for  does  not  exceed  eight  pounds  six  shil- 
lings and  eightpence  sterling,  as  also  all  actions  for  recovery  of  assess- 
ments by  yirtue  of  an  Act  passed  in  the  ninth  year  of  his  sdd  Ma- 
jesty^s  reign,  intituled  An  Act  for  the  Preservation  of  the  Salmon 
Fisheries  in  Scotland,  may  be  heard  and  determined  in  the  summary 
way  provided  by  this  Act,  and  this  notwithstanding  the  amount  of 
such  assessments  shall  exceed  eight  pounds  six  shillings  and  eight- 
pence  sterling. 

28.  ISheriffs  to  hold  Circuit  Courts  for  Small  Debt  causes.]— And 
whereas  by  an  Act  passed  in  the  twentieth  year  of  the  reign  of  his 
Majesty  King  George  the  Second,  for  taking  away  and  abolishing  the 
heritable  jurisdictions  in  Scotland^  it  is  provided  that  SheriiSs  may 
hold  itinerent  courts  at  such  times  and  places  within  their  respective 
jurisdictions  as  they  shall  judge  expedient,  or  as  shall  be  directed  or 
ordered  by  his  Majesty,  his  heirs  and  successors ;  and  by  the  said 
recited  Act  of  the  tenth  year  of  the  reign  of  his  Majesty  King  George 
the  Fourth,  provision  is  made  for  the  necessary  accommodation  for 
holding  courts  for  the  purposes  of  the  said  Act,  which  the  Sheriff 
should  judge  it  expedient  to  hold  at  other  than  the  usual  places  for 
holding  the  same :  And  whereas  it  is  expedient  to  make  better  pro- 
vision for  holding  itinerent  or  Circuit  Courts  for  the  purposes  of  this 
Act,  be  it  enacted  that  the  several  Sherifis  of  the  several  sheriffdoms 
in  Scotland  shall,  in  addition  to  their  ordinary  Small  Debt  Courts, 
by  themselves  or  their  substitutes,  hold  Circuit  Courts,  for  the  pur- 
poses of  this  Act  at  such  of  the  places  within  each  sheriffdom  set 
forth  in  the  schedule  (H)  annexed  to  this  Act,  and  for  such  number 
of  times  within  each  place  in  each  year,  not  exceeding  the  number  of 
times  mentioned  in  the  said  schedule  (H)  as  shall  be  directed  by  war- 
rant under  her  Majesty^s  sign  manual,  and  to  be  published  in  the 
London  Gazette^  at  such  times  as  they  shall  deem  best  and  most  con- 
venient to  fix  for  the  general  business  of  the  county,  if  there  shall  be 
any  cause  at  such  places  at  such  times  to  try,  but  as  nearly  as  may 
be  at  equal  intervals  between  each  court,  except  as  hereiniifiter  pro- 
vided, and  shall  remain  at  each  such  place  until  the  causes  ready  to 
be  heard  shall  be  disposed  of;  and  each  sheriff-derk,  or  a  depute  ap- 
pointed by  him  is  hereby  required  to  attend  at  such  places  and  times 
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within  his  sheriffdom,  and  to  *find  the  necessary  accommodation  for 
holding  all  such  courts  on  his  own  charges  and  expenses,  in  respect  of 
the  fees  allowed  by  this  Act:  Provided  always  that  no  sheriff-del^ 
shall  acquire  a  vested  right  to  any  increased  amount  of  fees  or  emoln- 
ments  to  be  drawn  under  this  Act,  or  shall  be  entitled  to  compensa- 
tion in  consequence  of  being  deprived  of  such  increased  amount  of 
fees  or  emoluments,  or  of  any  ftiture  regulation  thereof  by  any  Act 
to  be  hereafter  passed. 

24.  [Sheriffs  empowered  to  change  places  and  times,'] — ^And  be  it 
enacted  that  the  several  Sheriffs  of  the  several  sheriffdoms,  with  the 
consent  and  approbation  of  one  of  her  Majesty^s  principal  Secretaries 
of  State,  may  fh>m  time  to  time  change  the  places  or  number  of  times 
at  which  such  Circuit  Courts  shall  be  directed  to  be  held  as  aforesaid, 
or  discontinue  the  same  or  any  of  them  in  any  sheriffdom  in  which 
such  Circuit  Courts  or  any  of  them  may  be  found  unnecessary  or  in- 
expedient, or  direct  any  two  of  such  courts  held  in  islands  or  other 
places  where  it  may  be  deemed  expedient  to  be  held  at  short  inter- 
vals from  each  other,  or  direct  Circuit  Courts  to  be  held  at  such  places 
in  any  sheriffdom  although  not  mentioned  in  the  said  schedule  (H), 
or  in  such  additional  places  in  counties  mentioned  in  the  said  sche- 
dule, as  may  seem  necessary  and  proper ;  and  all  such  additional 
Ciitiuit  Courts  shall  be  held  in  terms  of  the  provisions  and  directions 
of  this  Act. 

25.  [Sheriff-clerks  to  appoint  deputes^  and  to  give  notices.] — And 
be  it  enacted  that  the  sheriff-clerk  of  each  sheriffdom  shall  attend  per- 
sonally, or  appoint  a  depute  to  act  at  each  of  the  places  at  which 
Courts  may  be  directed  to  be  held  in  terms  of  this  Act,  and  such  de- 
pute shall,  in  the  absence  of  the  principal  derk,  attend  at  and  during 
the  holding  of  such  Circuit  Courts,  and  shall  thereat  perform  all  the 
duties  by  this  Act  required  to  be  performed  by  the  sheriff-derk ;  and 
if  such  deptlte  shall  not  be  resident  in  such  place,  the  sheriff-derk  may 
also  appoint  a  proper  person  resident  in  such  place,  or  in  its  imme- 
diate vidnity,  to  issue  the  summonses  or  complaints  which  may  be 
applied  for  and  issued  under  the  provisions  of  this  Act,  and  the  prin- 
cipal derk  shall  give  or  cause  to  be  given  due  intimation  of  the  name, 
description,  and  residence  of  each  person  so  appomted  depute-dei^, 
and  of  the  person  appointed  to  issue  summonses  and  complaints  as 
aforesaid,  by  notice  in  the  form  set  forth  in  schedule  (I)  hereunto  an- 
nexed, and  which  notice,  being  signed  by  the  sheriff-derk,  shall, 
withont  being  stamped,  be  a  sufficient  commission  to  such  sheriff- 
derk-depute,  and  such  notice,  or  a  copy  thereof,  shall  be  affixed  on 
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or  near  the  doors  of  the  church  of  the  parish  within  which  such  court 
is  to  be  held,  and  also,  if  he  shall  see  cause,  by  advertisement  in  the 
newspaper  or  newspapers  of  the  greatest  reputed  circulation  in  the 
neighbourhood,  and  notice  shall  in  like  manner  be  given  by  the  she- 
riff-clerk, in  the  form  of  schedule  (K)  hereunto  annexed,  of  the  times 
at  which  such  Circuit  Courts  shall  be  fixed  to  be  held:  Provided  al- 
ways that  no  person  who  shall  act  as  depnte-clerk  for  the  purposes  of 
this  Act,  and  for  no  other  purposes,  shall  be  thereby  disqualified  from 
acting  as  a  procurator  before  any  court,  except  the  Small  Debt 
Court  in  which  be  shall  act  as  aforesaid,  or  from  being  registered  or 
from  voting  under  any  Act  or  Acts  of  Parliament  relative  to  the  elec- 
tion of  Members  of  Parliament  or  of  magistrates  of  burghs. 

26.  [^Actions  to  be  brought  in  the  place  of  defender's  domicile,'] — 
And  be  it  enacted  that  each  Sheriff  shall,  three  months  before  holding 
any  Circuit  Court  in  terms  of  this  Act,  by  a  minute  entered  in  the 
sederunt  book  of  his  court,  and  published  in  such  manner  as  he  may 
think  proper,  and  of  which  a  printed  copy  shall  be  publicly  affixed  at 
all  times  on  the  walls  of  every  sheriff-court-room  within  his  sheriff- 
dom, apportion  the  parishes  or  parts  of  parishes  which  shall,  for  the 
purposes  of  this  Act,  be  within  the  jurisdiction  of  any  Small  Debt 
Court  to  be  held  within  his  sheriffdom  as  aforesaid,  and  thereafter 
from  time  to  time  alter  such  apportionment  as  the  circumstances  may 
require,  and  such  alteration  shall  be  published  as  afoi-csaid  for  at  least 
three  months  before  the  same  shall  take  effect,  and  all  causes  shall  be 
brought  before  the  ordinary  Small  Debt  Court,  or  any  Circuit  Small 
Debt  Court,  within  the  jurisdiction  of  which  the  defender  shall  reside, 
or  to  the  jurisdiction  of  which  he  shall  be  amenable:  Provided  always 
that  if  there  shall  be  more  defenders  than  one  in  one  cause  of  action 
who  shall  be  amenable  to  the  jurisdiction  of  different  courts,  or  if 
from  any  other  cause  the  Sheriff  shall  be  satisfied  that  such  course 
shall  be  expedient  for  the  ends  of  justice,  it  shall  be  competent  to  the 
Sheriff,  upon  summary  application  in  writing  made  by  or  for  any  pur- 
suer, lodged  with  the  sheriff-clerk,  or  upon  verbal  application  made 
by  or  for  any  pursuer  in  open  court,  to  order  a  summons  or  complamt 
to  be  issued,  and  the  cause  to  be  brought  before  his  ordinary  Small 
Debt  Court,  or  before  any  of  his  Circuit  Small  Debt  Courts,  as  shall 
appear  most  convenient ;  and  such  summons  or  complaint  shall  be 
issued  accordingly  on  the  Sheriff  writing  and  subscribing  thereon  the 
name  of  the  court  before  which  the  same  is  to  be  beard. 

27.   [Sheriff  may  adjourn  causes  to  any  of  his  other  Small  Debt 
Courts.] — And  be  it  enacted  that  the  Sheriff  may,  where  the  ends  of 
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jastice  and  tbe  convenience  of  the  parties  require  it,  adjourn  and  re- 
move the  fnrthcr  hearing  of  or  procedure  in  any  sequestration,  mnlti- 
plepoindlng,  or  any  other  cause,  from  his  Ordinaiy  Small  Debt  Conit 
to  any  of  his  Circuit  Small  Debt  Courts,  and  from  any  of  his  Circuit 
Small  Debt  Courts  to  his  ordinary  or  any  other  Circuit  Small  Debt 
Court,  or  to  any  diet  of  his  Ordinary  Court,  to  be  there  dealt  with 
according  to  the  provisions  of  this  Act,  or  to  any  other  time  or  place 
specially  appointed  for  the  purpose ;  and  such  order  of  adjournment 
and  removsd  shall  be  held  due  notice  to  the  parties  of  such  adjourn- 
ment and  removal  being  made,  unless  further  notice  shall  be  ordered. 

28.  ^Sheriff  of  Moray  may  hold  courts  at  Graxitoum,'] — And  whereas, 
in  the  upper  district  of  Morayshire  which  borders  on  the  river  Spei^^ 
there  is  no  place  in  which  Circuit  Courts  can  be  conveniently  held, 
but  such  court  could  be  conveniently  held  in  the  village  of  Granttncn^ 
situated  in  a  detached  part  of  the  county  of  Inverness^  in  the  imme- 
diate vicinity  of  the  said  district  of  Morayshire:  be  it  therefore  enacted 
that  in  case  it  shall  be  directed  by  one  of  her  Majesty's  Principal 
Secretaries  of  State  that  a  Circuit  Court  should  be  established  in 
terms  of  this  Act  for  the  upper  district  of  Morayshire^  it  shall  be  com- 
petent to  the  Sheriff  of  Morayshire^  or  his  substitutes,  to  grant  war- 
rants and 'to  hold  courts  for  the  trial  of  all  causes  competent  under 
this  Act,  and  to  pronounce  judgment  therein,  within  the  said  village 
of  Grantoum,  in  the  same  way  and  to  the  same  effect  in  all  respects 
as  if  such  courts  were  held  and  warrants  were  granted  and  judgments 
pronounced  within  the  said  county  of  Moray ;  and  it  shall  also  be 
competent  to  the  sheriff-clerk  and  officers  of  Morayshire  to  issue  sum- 
monses and  perform  other  duties  authorised  by  this  Act  within  the 
village  of  Grantoum  in  like  manner  as  within  the  county  of  Mortty. 

29.  {^Sheriff  and  sheriff -clerk's  expenses  at  Circuit  Courts  J] — And  be 
it  enacted  that  an  account  of  the  travelling  and  other  charges  incurred 
by  the  Sheriff  and  sheriff-clerks  in  going  to,  living  at,  and  returning 
from  the  places  where  such  Circuit  Courts  shall  be  held  as  aforesaid, 
shall  be  rendered  annually  in  Exchequer  with  the  other  charges  of 
the  Sheriffs,  and  such  accounts,  being  there  audited,  shall  be  allowed 
to  an  amount,  for  the  Sheriff  not  exceeding  five  pounds,  and  for  tbe 
sheriff-clerk  not  exceeding  one  pound  ten  shillings  for  each  ooort,  and 
paid  out  of  the  public  revenue  of  Scotland  as  the  charges  of  the 
Sheriffs  are  in  use  to  be  paid. 

SO.  [^Decree  not  subject  to  review^  except  as  hereby  provided.'] — ^And 
be  it  enacted  that  no  decree  given  by  any  Sheriff  in  any  canse  or  pro- 
secution decided  under  the  authority  of  this  Act  shall  be  subject  to 
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redaction,  advocation,  suspension,  or  appeal,  or  any  other  form  of  re- 
view or  stay  of  execution,  other  than  provided  bj  this  Act,  either  on 
account  of  any  omission  or  irregularity  or  informality  in  the  citation 
or  proceedings,  or  on  the  merits,  or  on  any  ground  or  reason  what- 
ever. 

31.  [Form  of  review  provided.'] — And  be  it  enacted  that  it  shall  be 
competent  to  any  person  conceiving  himself  aggrieved  by  any  decree 
given  by  any  Sheriff  in  any  cause  or  prosecution  raised  under  the  au- 
thority of  this  Act  to  bring  the  case  by  appeal  before  the  next  Circuit 
Court  of  Justiciary,  or,  where  there  are  no  Circuit  Courts,  before  the 
High  Court  of  Justiciary  at  Edinburgh,  in  the  manner,  and  by  and  ander 
the  rules,  limitations,  conditions,  and  restrictions  contained  in  the  be- 
fore-recited Act  passed  in  the  twentieth  year  of  the  reign  of  his  Majesty 
King  George  the  Second,  for  taking  away  and  abolishing  the  heritable 
jurisdictions  in  Scotland^  except  in  so  far  as  altered  by  this  Act :  Pro- 
vided always  that  such  appeal  shall  be  competent  only  when  founded 
on  the  ground  of  con'uption  or  malice  and  oppression  on  the  part  of 
the  Sheriff,  or  on  such  deviations  in  point  of  form  from  the  statutory 
enactments  as  the  Court  shall  think  took  place  wilfully,  or  have  pre- 
vented substantial  justice  from  having  been  done,  or  on  incompetency, 
including  defect  of  jurisdiction  of  the  Sheriff;  provided  also  that  such 
appeals  shall  be  heard  and  determined  in  open  Court,  and  that  it 
shall  be  competent  to  the  Coart  to  correct  such  deviation  in  point  of 
form,  or  to  remit  the  cause  to  the  Sheriff  with  instructions  or  for  re- 
hearing generally,  and  it  shall  not  be  competent  to  produce  or  found 
upon  any  document  as  evidence  on  the  merits  of  the  original  cause 
which  was  not  produced  to  the  Sheriff  when  the  case  is  heard,  and  to 
which  his  signature  or  initials  have  not  been  then  affixed,  which  he  is 
only  to  do  if  required,  nor  to  found  upon  uor  refer  to  the  testimony  of 
any  witness  not  examined  before  the  Sheriff,  and  whose  name  is  not 
written  by  him  when  the  case  is  heard  upon  the  record  copy  of  the 
summons,  which  he  is  to  do  when  specially  requii-ed  to  that  effect : 
Provided  further  that  no  sist  or  stay  of  the  process  and  decree,  and 
no  certificate  of  appeal  shall  be  issaed  by  the  sheriff-clerk,  except 
upon  consignation  of  the  whole  sum,  if  any,  decerned  for  by  the  de- 
cree and  expenses,  if  any,  and  security  found  for  the  whole  expenses 
which  may  be  incurred  and  found  due  under  the  appeal.* 

32.  [Fees  to  be  taken,'] — And  be  it  enacted  that  the  following  and 

*  The  provisions  of  the  Heritable  Jurisdiction  Act  as  to  appeals  will 
be  found  in  Part  VI.  of  the  Appendix. 
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DO  other  or  higher  fees  or  dues  of  consignation  shall  be  allowed  to  be 
taken  for  any  matters  done  in  any  cause  or  prosecntion  raised  onder 
the  anthority  of  this  Act : — 

Cleric 8  fees  in  comes  under  this  Act 

Snmmons,  indnding  precept  of  arrestment,  One  shilling. 

Each  copy  for  service,  Sixpence. 

Entering  in  procedure  book,  Sixpence. 

Renewed  warrant  to  arrest  on  dependence,  and  entering  in  book 

One  shilling. 
Certificate  loosing  arrestment.  One  shilling. 
Bond  of  cantion,  One  shilling  and  sixpence. 
Second  diligence  for  compelling  witnesses  or  havers  to  attend,  One 

shilling. 
Decree,  including  extract,  if  demanded.  One  shilling. 
Hearing,  after  decree  in  absence,  One  shilling  and  sixpence. 
Indorsation  of  decree  or  warrant,  and  entering  in  book,  One 

shilling. 
Receiving  report  of  sequestration  and  appraisement,  and  entering 

in  book,  One  shilling. 
Receiving  report  of  sale  under  sequestration,  and  entering.  One 

shilling. 
Receiving  report  of  poinding  and  sale,  and  entering,  One  shiUing 

and  sixpence. 

Officer's  fees^  inchtding  assistants. 

Citation  of  a  party  or  intimation  of  counter  claim,  and  execution  of 
citation  given  personally.  One  shilling. 

Ditto,  ditto,  if  citation  not  given  peraonally.  Sixpence. 

Citation  of  a  witness  or  haver.  Sixpence. 

Charging  on  decree,  and  returning  execution  of  charge.  One  shilling. 

Arrestment,  and  returning  execution  thereof,  Sixpence. 

Intimation  of  loosing  arrestment,  and  execution  thereof,  Sixpence, 

Poinding  or  sequestration  and  inventory.  Two  shillings  and  six- 
pence. 

Sale  and  report.  Two  shillings  and  sixpence. 

OfScer^s  travelling  expenses,  for  each  complete  mile  from  the  Cross 
or  Tron  or  other  usual  place  of  measurement  in  the  town  or 
place  where  the  Court  is  held,  where  there  is  any  such,  or  if 
there  be  none  such,  then  from  the  Court-house  of  such  town 
or  place  to  the  place  of  execution  or  service,  the  distance  tra- 
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veiled  Id  returning  after  execntion  of  the  duty  not  to  be  reck- 
oned, Sixpence. 
Assistants,  each  per  mile,  in  the  same  manner,  Fonrpence. 

Ci-ier^sfee, 

For  calling  each  cause.  One  penny,  payable  when  summons  is  issued. 

S3.  ITable  of  fees  to  be  printed  and  hung  up/] — And  be  it  enacted 
that  an  exact  copy  of  the  immediately  preceding  section  of  this  Act 
shall  be  printed  on  each  summons  or  complaint,  and  on  each  service 
copy  thereof,  and  shall  also  be  at  all  times  hung  up  in  every  sheriff- 
clerk^s  office,  and  in  every  Sheriff-court  place  during  the  holding  of 
any  Sheriffs  Small  Debt  Court ;  and  any  sheriff-clerk  from  whose 
office  any  summons  or  service  copy  thereof  shall  be  issued  not  having 
such  copy  of  the  said  section  printed  thereon,  or  at  any  time  omitting 
to  have  such  copy  hung  up  in  his  office,  or  in  the  Sheriff-com*t  place 
as  aforesaid,  or  not  causing  the  roll  of  causes  each  court-day  to  be 
publicly  exhibited,  or  not  causing  the  number  and  names  of  the  par- 
ties in  such  roll  to  be  called  in  their  order  as  aforesaid,  excep't  with 
leave  of  the  Sheriff  upon  cause  shown  in  open  court,  shall  be  liable 
in  a  penalty  not  exceeding  forty  shillings,  to  be  recovered  at  the  in- 
stance of  any  person  who  shall  prosecute  for  the  same,  and  to  be  dis- 
posed of  as  the  Sheriff  shall  direct. 

34.  {^Officera  neglecting  duty  to  be  fined."} — And  be  it  enacted  that 
all  or  any  of  the  cases  above  mentioned,  where  any  decree  or  warrant 
shall  have  been  indorsed  as  aforesaid,  the  Sheriff's  officer  of  the 
county  where  such  decree  or  warrant  has  been  originally  issued,  as 
well  as  of  any  county  wherein  the  same  is  indorsed,  are  hereby  autho- 
rised and  required  to  obey  and  enforce  such  decree  or  warrant  within 
such  other  county ;  and  any  sheriff^s-officer  failing  to  report  any  se- 
questration or  poinding  and  sale  as  above  directed,  or  violating  or 
neglecting  any  other  duty  intrusted  to  him  under  this  Act,  or  wilfully 
acting  contrary  to  any  provision  thereof,  shall  be  liable  in  a*penalty 
hot  exceeding  forty  shillings,  to  be  recovered  at  the  instance  of  any 
person  aggrieved  thereby,  and  to  be  disposed  of  as  the  Sheriff  shall 
direct,  reserving  always  all  further  claim  of  damages  otherwise  com- 
petent against  any  such  officer,  and  without  prejudice  to  the  SherifTs 
lawful  authority  to  remove  and  punish  all  officers  of  his  court  for 
misbehaviour  or  malversation  in  office. 

85.  ^Privileged  persona  not  exempt.'] — And  be  it  enacted  that  no 
person  whatsoever  shall  be  exempt  f^om  the  jurisdiction  of  the  Sheriff 
in  any  cause  or  prosecution  raised  under  the  authority  of  this  Act  on 
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account  of  privilege,  a«  being  a  member  of  the  Ck>llege  of  Jn&tice,  or 
otherwise. 

36.  ICourts  may  limit  fees  in  causes  not  exceeding  £8,  6<.  SdJ] — 
And  be  it  enacted  that  in  all  causes  and  prosecutions  wherein  the 
debt,  demand,  or  penalty  shall  not  exceed  the  value  of  eight  pounds 
six  shillings  and  eightpence  sterling,  exclusive  of  expenses  and  fees 
of  extract,  which  shall  in  future  be  brought  or  carried  on  before  any 
court  not  according  to  the  summary  form  herein  provided,  it  shall  be 
lawful  for  the  judge  in  such  court  notwithstanding  to  allow  no  other 
or  higher  fees  or  expenses  to  be  taken  or  paid  than  those  above  men- 
tioned. 

87.  ^Meaning  of  words  in  this  ActJ] — And  be  it  enacted  that  in  all 
cases  in  this  Act,  or  in  the  schedules  hereto  annexed,  the  word 
*^  Sheriff  ^^  shall  be  held  to  include  Sheriff-depute  and  Steward- depute, 
and  Sheriff-substitute  and  Steward-substitute ;  the  words  **  Sheriff- 
substitute"  to  include  Steward-substitute ;  the  words  ^*  Sheriff-court" 
to  include  and  apply  to  the  court  of  the  Sheriff  or  Steward  or  their 
substitutes ;  the  words  ^^  sheriff-clerk"  to  include  steward-clerk  and 
depute-sheriff-clerk  and  depute-steward-clerk ;  the  word  *^  shire"  or 
*' county"  to  include  stewartry;  the  word  *^  sheriffdom"  to  include 
and  be  included  in  the  words  shire,  county,  or  stewartry ;  the  word 
^^  person"  to  extend  to  a  partnership,  body  politic,  corporate,  or  col- 
legiate, as  well  as  an  individual ;  the  word  ^^  landlord"  to  include  any 
person  having  a  right  to  exact  rent,  whether  as  owner,  liferenter, 
heritable  creditor  in  possession,  principal  tenant,  or  otherwise ;  and 
every  word  importing  the  singular  number  only  shall  extend  and  be 
applied  to  several  persons  or  things  as  well  as  one  person  or  thing ; 
and  every  word  importing  the  plural  number  shall  extend  and  be  ap« 
plied  to  one  person  or  thing  as  well  as  several  persons  or  things,  and 
every  word  importing  the  masculine  gender  only  shall  extend  and  be 
applied  to  a  female  as  well  as  a  male :  Provided  always  that  those 
words  and  expressions  occurring  in  this  clause  to  which  more  than 
one  meaning  is  attached  shall  not  have  the  different  meanings  given 
to  them  by  this  clause  in  those  cases  in  which  there  is  anything  in 
the  subject  or  context  repugnant  to  such  construction. 

38.  [Act  mag  be  repMled^  jfc] — And  be  it  enacted  that  this  Act 
may  be  repealed,  altered,  or  amended  by  any  Act  or  Acts  to  be  passed 
during  the  present  Session  of  Parliament. 
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SCHEDULES  to  which  the  foregoing  Act  refers. 


SCHEDULE  (A). 

No.  1. — Summons  or  Complaint  in  a  Civil  Cause, 

A  B,  Sheriff  of  the  shire  of  to 

officers  of  Court,  jointly  and  severally. 

Whereas  it  is  humhly  complained  to  me  hy  C7  2>  [design  Asm],  that 
E  F  [detign  him\  defender,  is  owing  the  complainer  the  snm  of 
[here  insert  the  origin  of  debt  or  ground  of  action,  and,  whenever  postihU,  the 
date  of  the  cause  of  action  or  last  date  in  the  account"],. which,  the  said  defen- 
der refuses  or  delays  to  pay ;  and  therefore  the  said  defender  ought  to  be 
decerned  and  ordained  to  make  payment  to  the  complainer,  with  ex- 
penses :  Herefore  it  is  my  will,  that  on  sight  hereof  ye  lawfully  summon 
the  said  defender  to  compear  before  me  or  my  substitute  in  the  Court- 
house at  upon  the  day  of  at 
of  the  clock,  to  answer  at  the  complainer's  instance  in  the 
said  matter,  with  certification,  in  case  of  failure,  of  being  held  as  con- 
fessed; requiring  you  also  to  deliver  to  the  defender  a  copy  of  any  account 
pursued  for,  and  that  ye  cite  witnesses  and  haven  for  boUi  parties  to  com- 
pear at  the  said  place  and  date,  to  give  evidence  in  the  said  matter ;  and, 
in  the  meantime,  that  ye  arrest  in  security  the  goods,  effects,  debts,  and 
sums  of  money  belonging  to  the  defender  as  accords  of  law.  Given  under 
the  hand  of  the  clerk  of  Court  at                   the                day  of 

J  P,  Sheriff-clerk. 


No.  2.— Citation  for  Defender, 

E  F,  defender,  above  designed,  you  are  hereby  summoned  to  appear 
and  answer  before  the  Sheriff  in  the  matter,  and  at  the  time  and  place, 
and  under  the  certification  set  forth  in  the  above  copy  of  the  summons  or 
complaint  against  you. 

This  notice,  served  upon  the 

day  of  by  me, 

/  T,  Sheriff-officer. 


No.  8. — Execution  of  Citation  of  Defender, 
Upon  the  day  of  One  thousand  eight 

hundred  and  I  duly  summoned  the  above-designed  E  F,  de- 

fender, to  appear  and  answer  before  the  Sheriff  in  the  matter,  and  at  the 
time  and  place,  and  under  the  certification  above  set  forth.  This  I  did 
by  leaving  a  full  copy  of  the  above  summons  or  complaint,  with  a  citation 
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thereto  annexed,*  for  the  said  defender  [in  hia  hands 

personally,  or  otherwue  at  the  com  may  6e]. 

J  T,  Sheiriff-oflaoer. 

No.  4. — Execution  of  notice  of  Counter  Claim  by  drfender  offoinet  punuer. 

Upon  the  day  of  I  gave  notice  to  C  i>, 

poisaer,  of  the  above  counter  account  [or  claim]  intended  to  be  pleaded 
against  him  by  E  F^  defender  in  the  small  debt  action  to  which  the  said 
defender  was  summoned  to  appear  before  the  Sheriff  at 
upon  the  day  of  at  of  the  dock. 

This  I  did  by  leaving  a  copy  of  the  above  account  [or  notice  of  daim, 
shortly  explaining  it']j  for  the  said  pursuer  [in  his  hands  personally,  or 
othervfiief  <u  the  caee  may  be"]. 

J  T,  Sheriff-officer. 

No.  5.— Cfttattofi/or  witneeeet. 

M  If  [design  Atm],  you  are  hereby  summoned  to  appear  before  the 
Sheriff  of  the  shire  of  or  his  substitute,  in  the  Court-house 

at  upon  the  day  of  One  thousand 

eight  hundred  and  at  of  the  dock,  to  bear  wit- 

ness for  the  [pursuer  or  defender,  ae  the  can  may  be},  in  the  summons  or 
complaint  at  the  instance  of  C  D  [design  him"]  against  E  F  [design  km] 
and  that  under  the  penalty  of  forty  shillings  if  you  fail  to  attend. 

This  notice  served  on  the  day  of  by  me 

J  T,  Sheriff-officer. 

No.  6. — Execution  of  citation  of  witnesses. 

Upon  the  day  of  One  thousand  eight  hun- 

dred and  I  duly  summoned  Mlffkc  [design  them],  to  appear 

before  the  Sheriff  of  the  shire  of  ,  or  his  substitute,  in  the 

Court-house  at  upon  the  day  of 

One  thousand  eight  hundred  and  at  of  the 

dock,  to  bear  witness  for  the  in  the  summons  or  complaint 

at  the  instance  of  C  D  [design  him]  against  E  F  [design  htm].  This  I  did 
by  delivering  a  just  copy  of  dtation,  signed  by  me,  to  the  said  M  If  [per- 
sonally, or  othsnrise  as  the  ease  may  be], 

J  T,  Sheriff-offioer. 

No.  7. — Decree  for  pursuer  in  a  Civil  Cause. 
At  the  day  of  One  thousand 

*  If  there  is  an  account  mentioned  in  the  complaint,  the  officer  must 
serve  a  copy  of  it  along  with  a  copy  of  the  summons  or  complaint 
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eight  hundred  and  the  Sheriff  of  the  shire  of 

finds  the  within-designed  defender,  liable  to  the  pnrsner  in 

the  Bnm  of  with  of  expenses,  and  decerns  and 

ordains  instant  execution  by  arrestment,  and  also  execution  to  pass  hereon 
by  poinding  and  sale  and  imprisonment,  if  the  same  be  competent,  after 
free  days. 

J  P,  Sheriff-clerk. 

No.  8. — SwamiOfM  of  Camplamtfor  atatutory  penalty. 
A  B,  Sheriff  of  the  shire  of  to 

officers  of  Court,  jointly  and  soTerally. 
Whereas  it  is  humbly  complained  to  me  by  C7  2>,  procurator-fiscal  of 
Court  [or  where  a  private  party  (mly\  G  H  [denynation],  [or,  where  a  private 
party  proeeeuiea  with  the  concurrence  of  the  proeurator-fitea^f  G  IT,  with 
concurrence  of  C  D  procurator-fiscal  of  Court,  that  £  F  \designaJtion\^ 
defender,  has  incurred  the  penalty  of  imposed  by  the  Act  of 

Parliament  [meniion  the  Act"],  the  said  defender  having  [etate 

the  offence,  tpecifying  time  and  place'] ;  therefore  the  said  defender  ought  to 
be  decerned  and  ordained  to  make  payment  of  the  said  penalty,  with  ex- 
penses [state  to  whom  and  in  what  proportione  payable,  and  the  term  of  im- 
priionment  where  the  tame  it  the  mode  of  recovery"] :  Herefore  it  is  my  will, 
that  on  sight  hereof  ye  lawfully  summon  the  said  defender  to  compear 
before  me  or  my  substitute  in  the  Court-house  at  upon  the 

day  of  at  of  the  clock,  to  answer  at 

the  oomplainer's  instance  in  the  said  matter,  with  certification,  in  case  of 
failure,  of  being  held  as  confessed ;  and  that  ye  cite  witnesses  and  havers 
for  both  parties  to  compear  at  the  same  place  and  date  to  give  evidence 
in  the  said  matter.  Given  under  the  hand  of  the  clerk  of  court  at 
the  day  of 

JP,  Sheriff-clerk. 
Concurs  0  2>,  procurator-fiscal. 

[For  citation  for  defender  and  execution  thereof,  and  citation  for  witneeset  and 
execution  thereof,  tee  Noe,  %  8,  4,  and  6  reepectively]. 

No.  9. — Decree  for  proeecutor  in  prosecution  for  penalty. 

At  the  day  of  One  thousand 

eight  hundred  and  the  Sheriff  of  the  shire  of 

finds  that  the  within-designed  E  F,  defender,  has  incurred  the  penalty  of 

as  libelled,  payable  to  [if  there  ie  a  power  to 

mitigate,  and  mitigation,  add,  **  which  is  hereby  mitigated  to  the  sum  of 

"],  and  also  finds  the  said  defender  liable  in 
of  expenses  to  the  oomplainerf  and  decerns  and  ordains  instant  execution 
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by  arrestment,  and  also  execution  by  poinding  and  sale  and  imptisomnent, 
i£  the  same  be  competent  IsUUing  tK$  term  of  mprimmmaU  when.  U  itfxed}, 
after  tree  days. 

JP,  Sheriff-clerk. 


No.  10. — Decree  of  Abeolvitor,  with  egpemei. 

IThefolhwing  toiU  anttcer  either  for  dvil  eaueee  or  jvroaeaUiont  for 

penaUiea.'] 

At  the  day  of  Onethonaand 

eight  hundred  and  the  Sheriff  of  the  shire  of 

assoilzies  the  within-designed  E  F^  defender,  from  the  within  oomplunt, 
and  finds  the  within-designed  C  2>,  pnrsner,  liable  to  him  in  the  snm  of 
of  expenses,  and  decerns  and  ordains  instant  execution  by 
arrestment^  and  also  execution  to  pass  hereon  by  poinding  and  sale  after 
free  days.* 

J  P,  Sheriff-clerk. 

% 

No.  11. — Charge  on  Decrm, 

E  Fj  aboTe-deeigned,  you  are  hereby  charged  to  implement  the  deesee 

of  which,  and  of  the  complaint  whereon  the  same  proceeded,  the  abore  a 

a  copy,  within  days  from  this  date,  under  paan  of  poindtn^ 

and  sale  without  further  notice.     This  charge  given  by  me,  on  the 

day  of  before  0  P  [derign  Aiiti]. 

J  T,  Sheriff-officer. 

No.  12. — Execution  of  Charge, 
\To  he  on  the  eame  paper  noiUi  the  complaint  and  decree,"] 

On  the  day  of  One  thousand  eight  hundred 

and  I  duly  charged  E  F,  aboTO-designed,  to  implement  the 

above  decree  within  the  time  and  under  the  pains  therein  expressed. 
This  I  did  by  delivering  a  just  copy  of  the  foregoing  complaint  and  de> 
cree,  and  a  charge  thereto  annexed  subscribed  by  me,  to  the  said  E  F 
[personally,  or  as  the  caae  may  he],  before  0  P  [design  Attn],  witness  hereto, 
with  me  subscribing. 

J  T,  Sheriff-officer. 

0  P,  witness. 

*  Where  the  pursuer  does  not  return  the  original  summons,  the  aboTe 
decree  may  be  written  on  Uie  copy  served  on  tiie  defender. 
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SCHEDULE  (B). 

Summom  of  StguutroHon  and  Sale  at  the  instanee  of  a  landlord. 

A  B,  Sheriff  of  the  shire  of  to  officers  of  court, 

jointly  and  severally. 

Whereas  it  is  humbly  complained  to  me  by  C7  Z>,  pursuer  [deHffn  km], 
that  £  F,  defender  [design  Atm],  is  owing  to  the  pursuer  the  sum  of 
,  being  the  rent  for  [describe  the  premises^  possessed  by  him 
from  to  [jifof^y  partuU  payments  have  been  fnade, 

let  them  be  here  stated]j  and  which  rent  [or  balance  of  rent,  as  the  ecus  may 
be"]  the  said  defender  refuses  or  delays  to  pay :  Therefore  warrant  ought 
forthwith  to  be  granted  to  inventory,  appraise,  sequestrate,  and,  if  need 
be,  secure  the  goods  and  effects  upon  or  within  the  said  premises,  and  de- 
cree ought  to  be  pronounced  decerning  the  defender  to  make  payment  of 
the  said  rent  [or  balance  of  rent,  cu  the  case  may  be'\  to  the  pursuer,  with 
expenses,  and  warrant  ought  also  to  be  granted  to  sell  the  goods  and 
effects  sequestrated  in  payment  of  the  said  rent  [or  balance  of  rent,  cu  the 
case  may  be"]  and  expenses :  Herefore  it  is  my  will,  that  on  sight  hereof 
ye  lawfully  summon  the  said  defender  to  compear  before  me  or  my  sub- 
stitute, within  the  Court-house  of  upon  the  day  of 
at  of  the  clock,  to  answer  at  the  pursuer's  in- 
stance in  the  said  matter,  with  certification,  in  case  of  failure,  of  being 
held  as  confessed,  and  decree  and  warrant  pronounced  as  craved :  And 
my  will  further  is,  that  ye  forthwith  inventory,  sequestrate,  and,  if  need 
be,  secure  the  goods  and  effects  upon  or  within  the  said  premises  until 
the  further  orders  of  court,  or  until  the  said  defender  shall  make  payment 
to  the  pursuer  of  the  amount  of  the  rents  pursued  for,  with  the  expenses, 
or  shall  consign  in  the  hands  of  the  clerk  of  court  the  amount  of  the 
rents  pursued  for,  with  two  pounds  sterling  to  cover  expenses  ;  and  that 
ye  cite  witnesses  and  havers  for  both  parties  to  compear  at  the  said  place 
and  date,  to  give  evidence  in  the  said  matter.  Given  under  the  hand  of 
the  clerk  of  court  at                      the                      day  of 

•/"P,  Sheriff-clerk. 

[After  hearing  the  cause^  the  decree  and  procedure  in  the  se^ptestration  and 
sale  will  be  similar  to  the  forms  in  ordinary  causes,  the  words  "  se- 
questration" and  "  sequestrated"  being  introduced  when  necessary, 
instead  of  "  poinding"  and  "  poinded."] 


SCHEDULE  (C). 
Arrestment  on  the  dependence  of  an  action. 
By  virtue  of  a  warrant  of  the  Sheriff  of  the  shire  of 
given  under  the  hand  of  the  clerk  of  court  at  on 
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the  day  of  for  arreetment  on  the  de- 

pendence of  an  action  raiBed  before  the  said  Sheriff  at  the  instance  of  CD 
[duigh  him],  complainer,  against  F  F  [deiign  Attn],  defender,  I  hereby 
fence  and  arrest,  in  the  hands  of  yon  D  L  [detign  Am],  all  snma  of 
money  owing  by  yon  to  the  said  defender,  or  to  any  other  person,  for  his 
use  and  behoof,  and  all  goods  and  effects  in  your  cnstody  belonging  to 
the  said  defender  [or,  th  the  eaae  of  ehipe  and  maritime  suljfeets,  «ay,  I  here- 
by fence  and  arrest  the  ship  Jf  or  JV  presently  lying  in  the  harbonr  of 
O,  with  her  boats,  furniture,  and  apparelling,  or  other  maritime  subjectB], 
that  to  an  amount  or  extent  not  exceeding  the  yalne  of  eight  pounds  six 
shillings  and  eightpence  sterling,  all  to  remain  under  sure  fence  and 
arrestment,  at  the  oomplainer's  instance,  until  due  consignation  be  mad^ 
or  until  sufficient  caution  be  found  as  accords  of  law.    This  I  do  on  the 

day  of  before  O  P  [deaign  Atm], 

by  delivery  of  a  copy  of  this  execution  to  you  [personally,  or  at  the  eaae 
maybe"], 

J  T,  Sheriff-officer. 


Exeeutiofi  of  Arreetment  on  the  dependence  of  an  action, 

[To  be  on  the  eame  paper  with  the  eummone  or  other  warrant  of 

arreetmemC], 
Upon  the  day  of  ,  One  thousand  eight 

hundred  and  ,  betwixt  the  hours  of 

and  ,  by  virtue  of  the  foregoing  warrant  of  arrestment, 

I  lawfully  fenced  and  arrested  in  the  hands  oi  K  L  [design  hem],  all 
sums  of  money  owing  by  him  to  the  foresaid  E  F,  defender,  or  to  any 
other  person,  for  his  use  and  behoof,  and  all  goods  and  effects  in  the  cua- 
tody  of  the  said  arrestee  belonging  to  the  said  defender  [or,  m  cow  of 
thipe  or  maritime  eubfecte,  as  before],  and  that  to  an  amount  or  extent  not 
exceeding  the  value  of  eight  pounds  six  shillings  and  eightpence  sterling, 
all  to  remain  under  sure  fence  and  arrestment,  at  the  foresaid  complainer'e 
instance,  until  due  consignation  be  made,  or  until  sufficient  caution  be 
found  as  accords  of  law.  This  I  did  by  delivering  a  just  copy  of  arrest- 
ment, subscribed  by  me,  to  the  said  arrestee  personally  [or,  at  the  eaae 
may  be],  before  O  P  [design  him],  hereto  with  me  subscribing. 

J  T,  Sheriff-officer. 
OP,  witness. 

Bond  or  Enactment  of  Caution  for  loosing  arreaiment. 

At  on  day  of 

One  thousand  eight  hundred  and  ,  compeared 

O  H  [design  Mm],  who  hereby  judicially  binds  himself,  his  heirs,  execa- 

ton,  and  successors,  as  cautioners  acted  in  the  Sheriff-court  books  of  the 
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shire  of  for  E  F  \de9ign  Aim],  common  debtor, 

againiit  whom  arrestment  was  used  at  the  instance  oi  C  D  {design  ktm]. 
in  the  hands  oiK  L  [detign  Aim],  on  the  day  of 

in  Tirtne  of  [describe  the  varrorU],  dated  the 
day  of  ,  that  the  sums  of  money,  goods  and  effects  owing 

or  belon^ng  to  the  said  common  debtor  arrested  as  aforesaid  shall  be 

made  forthcoming  as  accords  of  law. 

QH. 

Ctrtifieaie  fcT  loosing  arrestment  used  on  the  dependence  of  an  action. 

Whereas  arrestment  was  nsed  on  the  dependence  of  an  action  at  the 
instance  oi  C  D  [design  Am],  against  £  F  [design  Atm],  in  the  hands  of 
K  L  [design  Asm,  or  as  the  ease  may  be\  on  the  day  of 

,  by  virtue  of  a  warrant  of  the  Sheriff  of  the  shire  of 
given  nnder  the  hand  of  the  derk  of  court  at 
the  day  of  :  And  whereas  the  said  E  F 

has  now  made  sufficient  consignation  in  the  hands  of  the  sheriff-clerk  of 

[or^  if  caution  has  been  found,  sag]  has  found  sufficient  caution 

acted  in  the  Sheriff-court  books  of  hy  O  H  [design 

Atm],  his  cautioner,  [here  state  the  nature  of  the  eaution^j  in  order  to  the 

loosing  of  the  said  arrestment,  warrant  for  loosing  the  said  arrestment  is 

hereby  granted  accordingly.    Given  under  the  hand  of  the  clerk  of  court 

at  the  day  of 

JP,  Sheriff-clerk. 

Intinuxtion  of  loosing  arrestment. 
[To  be  on  the  same  paper  with  a  copy  of  the  foregoing  warrant.'} 
K  L  [design  Atm],  take  notice,  that  by  virtue  of  the  warrant,  whereof 
the  above  is  a  copy,  of  the  arrestment  on  the  dependence  of  the  action 
above  mentioned,  used  in  your  hands  at  the  instance  of  the  foresaid  C  D 
against  the  foresaid  E  F,  is  loosed  and  taken  off.  This  notice  served  on 
the  day  of  by  me, 

J  r,  Sheriff-officer. 


Execution  of  intimation  of  loosing  arrestment. 
[To  be  on  the  same  pc^er  with  the  original  warrant  for  loosing  the 

arrestment.] 
Upon  the  day  of  ,  One  thousand  eight 

hundred  and  I  duly  intimated  the  above  warrant  to  K  L 

[design  him],  arrestee.  This  I  did  by  leaving  a  full  copy  thereof  and  in- 
timation thereon,  subscribed  by  me,  for  him  [in  his  hands  personally,  or 
as  the  case  mag  be], 

J  T,  Sheriff-officer. 
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SCHEDULE  (D), 

Summaru  of  ComplahU  in  cases  of  Forthcoming. 

A  B  Sheriff  of  the  shire  of  to  officea 

of  court,  jointly  and  severally. 

Whereas  it  is  humbly  complained  to  me  by  CD  [designatum],  upon 
and  against  K  L  [designation],  arrestee,  and  E  F  [designaiitm],  common 
debtor,  that  the  said  common  debtor  is  owing  the  complainer  the  sum  of 

contained  in  [describe  shortly  the  decreet,  or  hill,  or  hand 

et  c»tera,  by  which  the  deht  is  consdltUed'],  and  that  the  complainer  on  the 

day  of  years,  in  virtue  of  a  warrant  by 

dated  the  day  of 

arrested  in  the  hands  of  the  arrestee  [here  insert  the  terms  of  the  arrestment 
used],  which  ought  to  be  made  forthcoming  to  the  complainer :  Therefore 
the  said  arrestee,  and  the  said  common  debtor  for  his  interest,  ought  to 
be  decerned  and  ordained  to  make  forthcoming,  pay,  and  deliver  to  the 
complainer  the  money,  goods,  and  effects  arrested  as  aforesaid,  <»■  so  much 
thereof  as  will  satisfy  and  pay  the  said  sum  of  owing  to  the 

complainer  as  aforesaid :  Herefore  it  is  my  will,  that  on  sight  hereof  ye 
lawfully  summon  the  said  arrestee,  and  the  said  common  debtor  for  his 
interest,  to  compear  before  me  or  my  substitute  in  the  Court-house  at 
upon  the  day  of  years,  at 

of  the  clock,  to  answer  at  the  compIainer*s  instance  in 
the  said  matter,  with  certification  in  case  of  failure  of  being  held  as  con- 
fessed; and  that  ye  cite  witnesses  and  havers  for  both  parties  to  compear 
at  the  said  place  and  date  to  give  evidence  in  the  said  matter.  Qiven 
under  the  hand  of  the  clerk  of  court  at  the 

day  of  years 

J  P,  Sheriff-clerk. 
[The  citations  and  executions,  and  decree  for  the  defender,  with  expenses,  may 
be  the  same  as  in  Schedule  (A).] 


Decree  for  the  pursuer  in  cases  of  Forthcoming. 

^*  tli«  day  of  One  thousand 

eight  hundred  and  the  Sheriff  for  the  ahiro  of 

decerns  and  ordains  the  within-designed  arrestee,  to  make 

forthcoming,  pay,  and  deliver  to  the  also  within-designed 
pursuer  [if  the  arrestee  has  money  arrested  in  his  hands  the  rest  of  the  fudg- 
ment  will  be  the  same  as  in  ordinary  eases  ;  if  there  are  goods  and  tfects  to 
be  made  forthcoming,  the  rest  of  the  judgment  wiU  be  as  follows],  the  arrested 
goods  and  effects  following ;  videlicet,  ,  and  grants  warrant 

to  sell  the  same,  or  as  much  thereof  as  will  satisfy  the  sum  of 
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and  of  expenses  of  process  and  the  expense  of  sale ;  and 

failing  the  said  arrestee  making  forthcoming,  and  delivering  the  said 
goods  and  effeots  within  ,  then  to  make  payment  to  the  said 

pursuer  of  the  said  sum  of  ,  for  recovery  of  which  sums,  the 

said  period  being  elapsed  without  forthcoming  and  delivery  of  the  said 
goods  and  effects,  ordains  instant  execution  by  arrestment,  and  also  exe- 
.  cution  to  pass  hereon  by  poinding  and  sale  and  imprisonment,  if  the 
same  be  competent,  after  free  days. 

•TP,  Sheriff-clerk. 


SCHEDULE  (E). 
SitmmoM  of  MtUliplepoinding, 

A  B,  Sheriff  of  the  shire  of  to  officers 

of  court,  jointly  and  severally. 
Whereas  it  is  humbly  shown  to  me  by  ^  B,  pursuer  [deaign  Atm],  that 
he  is  holder  of  \here  state  the  fund  or  subject  in  medio,  and  if  necessary  refer 
to  the  account  thereof  produced"],  belonging  ix)  E  F,  common  debtor  [design 
Awn],  which  fund  the  pursuer  is  ready  to  pay  [or  deliver]  to  the  said 
common  debtor,  or  to  whomsover  shall  be  found  to  have  best  right  thereto, 
but  he  is  distressed  by  claims  being  made  thereon  by  the  persons  following, 
videlicet  [here  state  the  names  and  designations  of  all  the  claimants^  so  far  as 
known  to  the  holder  or  raiser  of  the  actum] ;  wherefore  the  said  pursuer 
ought  to  be  found  liable  only  in  once  and  single  payment  [or  delivery] 
of  the  said  fund  or  subject  to  whomsoever  of  the  said  parties  or  others 
interested  shall  be  found  by  me  to  have  best  right  thereto  [or,  in  the 
meantimCy  consignation  ought  to  he  ordered  of  the  fund  or  subject,  or  sale  of  the 
subject  in  medio]  deducting  the  pursuer's  expenses,  and  decree  ought  to 
be  pronounced  accordingly,  and  all  other  parties  ought  to  be  prohibited 
from  molesting  the  pursuer  thereanent  in  all  time  coming :  Herefore  it 
is  my  wiU,  that  on  sight  hereof  ye  lawfully  summon  the  said  common 
debtor  and  the  said  claimants  [and,  in  ease  of  the  action  being  raised  by  a 
claimant  in  name  of  the  holder,  it  trill  be  necessary  also  to  sttmmon  the  nominal 
pwsuer'],  to  compear  before  me  or  my  substitute  in  the  Court-house  of 

upon  the  day  of  at 

of  the  clock,  to  attend  to  their  several  interests  in  the  said  matter,  \rith 
certification  in  case  of  failure  of  being  held  as  confessed ;  requiring  you 
also  to  deliver  to  the  said  common  debtor  a  copy  of  any  account  produced 
with  the  summons,  and  that  he  cite  witnesses  and  havers  for  all  parties 
to  compear  at  the  said  place  and  date  to  give  evidence  in  the  said  matter. 
Given  under  the  hand  of  the  derk  of  the  court  at 
the  day  of 

J  P,  Sheriff-clerk. 
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Farm  of  Clam  in  MuUipl^poinding, 

I,  A  B  \deMign  Atm],  hereby  claim  to  be  preferred  on  the  fund  in  the 
mnltiplepoinding  raised  in  name  of  \mention  the  raiter],  against  [maUiom 
the  defenden],  for  [state  the  eZotm]  of  principal  due  to  me  by  [here  etaU 
generally  the  ground  of  debt,  whether  by  bond,  biU,  aeeotmt,  ^c.,  at  the  earn 
may  be],  with  interest  from  ,  with  expenses. 

AB, 


Form  of  Interlocutor  of  Preference, 
Prefers  \hiire  detign  hmj,  claimant  for  [here  specify  the  sum"], 

[To  be  seined  by  the  iS%er(^.] 

[The  dtations  and  procedure  tobe  cu  nearly  as  may  be  in  the  form*  in  other 
causes,  and  warrant  to  sell  the  suJbjjeets  forming  the  fund  in  medio  to 
be  granted  and  carried  into  effect  in  the  ordinary  form,"] 


SCHEDULE  (F). 

No. 

Dates 
of  Com. 

plaints. 

Pnzsaen. 

Defenders. 

Nature 

and 
Amount. 

How 
cited. 

Bt  what 
Officer. 

Leave  and 

OaoMoT 

Procoratox's 

Appearance. 

Interlocii> 
tors  and 
Decrees. 

• 

\ 

1 

\ 

N^, — ^After  the  name  of  each  pursuer  and  defender  let  the  letter  P 
or  A  be  added,  in  order  to  mark  whether  the  party  was  present  or  absent 
when  the  cause  was  called ;  and  should  the  party  appear  by  or  with  any 
other  person,  or  a  procurator,  his  or  her  name  shall  be  marked  as  ao  ap- 
pearing.   Let  expenses  be  also  entered  under  the  head  of  **  Interlocutora.** 
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SCHEDULE  (G). 

BqxfH  of  Sejuettration  or  Poinding  and  SaU, 
[7b  be  varied  according  to  CKminwtofieet.] 
Report  of  the  sequestration  or  poinding  and  sale  at  the  instance  of 
C  D  \deaign  Ann]  against  E  F  {deeign  Asm]. 


Lots. 

XffFSOIBi. 

Appnifiedat 

Sold  At 

1. 
2. 
8. 
4. 

An  Eight-day  Clock, 

Six  Chairs,  at  6s., 

One  Table, 

One  Chest  of  Drawers, .... 

£     8.     D. 

4    0    0 
1  16    0 

0  8    0 

1  12    0 

£    B.     o. 

4  10    0 
1  18    0 

0  8    0 

1  12    0 

7  16    0 

8    8    0 

Upon  the  day  of  One  thousand 

eight  hundred  and  between  the  hours  of 

and  ,  by  virtue  of  a  decree  of  the  Sheriff  of 

given  under  the  hand  of  the  derk  of  court  at  on  the 

day  of  at  the  instance  d  C  D, 

above  designed,  against  JB  F,  above  designed,  for  payment  of  the  sums  of 

,  I  passed  with  the  witnesses  and  appraisers  after  named 
and  designed  to  ,  and  then  and  there,  after  demanding 

payment  of  the  sums  contained  in  the  said  decree  past  due,  and  payment 
not  being  made,  I  poinded  the  effects  above  enumerated  belonging  to  the 
said  debtor,  and  after  making  an  inventory  or  list  thereof,  and  getting 
the  same  duly  appraised  on  oath  at  the  several  values  respectively  above 
specified  in  the  first  column,  and  amounting  in  all  to  [here  nuert  the 
amount  in  toorde'],  and  leaving  a  copy  of  such  inventory  or  list  and  ap- 
praisement with  the  said  debtor  personally  [oraethe  eaee  may  &«],  I  car- 
ried the  said  effects  to  the  of  [oraeihe  eaee 
may  be\,  and  there  betwixt  the  hours  of  and 
and  after  public  notice  of  at  least  hours,  I  sold  the  said 
effects  by  public  roup  to  the  highest  bidder,  at  the  prices  above  specified 
in  the  second  column  for  each  lot  respectively,  and  amounting  in  all  to 
[here  ineert  the  amtount  in  worde] ;  these  things  were  so  done  before  and 
with  0  P  and  QB  [deeign  them],  witnesses  and  appraisers,  in  the  premises 
hereto  with  me  subscribing. 

J  T,  Sheriff-o£9cer. 
0  P,  witness  and  appraiser. 

Q  B,  witness  and  appraiser. 
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Reported  to  the  sheriff-clerk  of  the  shire  of 


at 


the 


day  of 


by  me, 
J*  ^,  Sheriff-officer. 

NoU, — If  the  tffwU  are  fiot  •old^  the  tenor  of  the  rqfort  mtut  he  oUerod 
aeeording  to  the  state  of  the  fact;  for  mstanee  [**  I  exposed  the  said 
goods  and  effects  to  public  sale,  but  no  person  having  offered  tlia 
appraised  yalue,  therefore  I  declared  the  same  to  belong  to  the 
said  (7  />  at  the  said  respectiye  appraised  value,  in  payment  to 
that  amount  of  the  simis  in  said  decree."]  In  eaee  the  ffoode 
poinded,  or  part  of  them,  shall  sell  for  more  than  the  eumt  m  the  de- 
cree, and  expenses  of  poinding  and  sale,  say  ["  I  sold  part  of  the 
said  effects,  viz..  Lots  1,  2,  and  8,  by  public  roup  to  the  highest 
bidder  at  the  prices  above  specified  in  the  second  column  for 
each  of  said  lots  respectively,  and  amounting  in  all  to  [herm  m* 
sert  the  amotmt  in  words'] ;  and  I  return  to  the  said  debtor  the 
sum  of  being  the  overplus  of  the  price, 

after  payment  of  the  sum  decerned  for  past  due,  and  the  sum  of 

being  the  expenses  of  poinding  and  sale  con- 
form to  the  Act  of  Parliament ;  and  I  also  return  to  the  said 
debtor  the  effects  specified  in  the  other  lots  above  enumerated.*^ 


SCHEDULE  (H), 


Couimn. 

0 

PlAOSS  at  which  CnCUITB  ABB  TO  BB  HBUI. 

Aberdeen 
Argfie 

Ajrr 

Inverury    .                .    Four  Times. 
Tarland     .                .    Four  Times. 
Turriff       .                .    Four  Times. 
Peterhead          .        .    Six  Times. 
Huntly      .        .        .    Four  Times. 
Old  Deer   .                .    Four  Times. 

Oban                          .    Four  Times. 
Bowmore,  Island  of  Islay  Four  Times. 
Dunoon              .        .    Four  Times. 
Lochgilphead     .        .    Four  Times. 

Saltcoats    .                .    Four  Times. 
Largs                         .    Three  Times. 
Kilmarnock       .        .    Twelve  Times. 
Beith                 .        a    Three  Times. 
Old  Cumnock     .        .    Three  Times. 
Girvan       .        .        .    Three  Times. 
Maybole    .                .    Four  Times. 
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PLAOIS  AT  WBKJH  OlftOUITB  ABB  TO  BB  HBLD. 


Berwick 


Banff   . 


Bute 


Caithness 


Dumbarton  . 


Dumfries 


Edinburgh   . 


Elgin    . 


Fife      . 


Forfar  . 


Haddington  . 


{ 

{ 
{ 
{ 


{ 


Lauder 
Dunse 
Coldstream 
Ayton 

.    Three  Times. 
.    Six  Times. 
.    Six  Times. 
.    Three  Times. 

Cullen 
Keith 
Dufftown   . 

.    Three  Time& 
.    Six  Times. 
.    Three  Times. 

Brodick,  in  Anan,     .    Four  Times. 
Milport      .        .        .    Four  Times. 

Thurso 
Lybster     . 

.    Eight  Times. 
.    Six  Times. 

Kirkintulloch    . 
Helensburgh 

.    Four  Times. 
.    Four  Times. 

Sanquhar  . 

Annan 

Langholm 

Moffat 

Lockerbie 

.    Four  Times. 
.    Four  Times. 
Four  Times. 
.    Four  Times. 
.    Three  Times. 

Mid-Calder 
Dalkeith    . 
Musselburgh 
Stowe 

.    Four  Times. 
.    Six  Times. 
.    Six  Times. 
.    Two  Times. 

Fochabers 
Grantown 
Forres 

.    Three  Times. 
.    Three  Times. 
.    Six  Times. 

Auchtermuchty 
Newburgh 
St  Andrews 
Colinsburgh 
Kirkaldy  . 

.    Four  Times. 
.    Four  Times. 
.    Four  Times. 
.    Four  Times. 
.    Six  Times. 

Brechin 
Montrose 
Arbroath    . 
Kirriemuir 

.    Six  Times. 
.    Six  Times. 
.    Six  Times. 
.    Four  Times. 

North  Berwick 
Dunbar 
Tranent     . 

.    Three  Times 
.    Six  Times. 
.    Four  Times. 
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Oouani 


Plaobb  at  which  Oncnrxn  akb  to  n  bhld. 


Invemees 


Eincaxdine  . 


Kirkcadbright 


Lanark 

Linlithgow  . 

Orkney 
Shetland 


Perth   . 


Benfrew 


Ron  and  Cromarty 


Roxburgh 


Selkirk 


{ 
{ 


{ 

{ 

{ 


{ 


Kingnsne  . 
Fort  Augnstne  . 
Grantown  . 

Laurence  Eirk  . 

Bervie 

Durris 

New  Galloway  . 

Maxwelltown  . 

Castle-Donglas  . 
Creetown  . 

Biggar 
Airdrie 
Donglaa 

Bathgate    . 
Queensferry 

St  Margaret's  Hope 

Stromnew 

Sanday 

BnrraToe   . 


Three  Times. 
Three  Times. 
Three  Times. 

Three  Times. 
Four  Times. 
Three  Times. 

Three  Times. 
Four  Times. 
Four  Times. 
Three  Times. 

Fonr  Times. 
Twelire  Times. 
Three  Times. 

Four  Times. 
Three  Times. 

Three  Times. 
Three  Times. 
.Three  limes. 

Two  Times. 


Crieff  .        .  Fonr  Times. 

Callander  .  .  Fonr  Times. 

Eincardine  (Tullialan)  Fonr  Times. 

Dnnkeld    .  .  Fonr  Times. 

Aberfeldy  .  .  Three  Times. 

Blairgowrie  .  Fonr  Times. 

Cnpar-Angns  .        .  Fonr  Times. 


Lochwinnoch 
PoUokshawB 

Eincardine 
Jeantown  . 
Fortroee 
Invergorden 

Melrose 
Hawick 
Eelflo 
Newcastleton 

Galashiels 


Six  Times. 
Six  Times. 

Two  Times. 
Two  Times. 
Fonr  Times. 
Fonr  Times. 

Fonr  Times. 
Six  Times. 
Six  Times. 
Three 


.    Fonr  Times. 
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Oocmn. 


PLAOBB  as  ITHIOH  OISOUIT8  AMM  TO  BB  HBLD. 


Stirling 


Sntherland 


Wigton 


{ 


Dry  men     • 
Lennox  Town  of 

Campsie 
Balfron 

Lavig 
Tongue 
Port  Gower 

Stranraer  . 

Whithorn 

Newton-Stewart 


} 


Fonr  Times. 
Four  Times. 
Fonr  Times. 

Two  Times. 
Two  Times. 
Two  Times. 

Six  Times. 
Fonr  Times. 
Fonr  Times. 


SCHEDULE  (I). 

Notice. 

A  £  [add  den^j/nationlt  residing  is  the  depute 

sheriff-clerk  to  whom  application  for  summonses  and  everything  else  ne- 
cessary for  the  Sheriff  Circuit  at  this  place  for  small  debt  causes  must  he 
made  lor,  in  eate  the  depute  thaU  not  be  reeident,  eay]  A  B  \add  dtngnation 
and  place  of  residence'],  is  the  depute-sheriff-clerk  who  will  officiate  at 

in  the  Sheriff's  Small  Debt  Circuit  Court,  and 
D  [add  deaiffnatum],  residing  at  is  the  person 

who  will  issue  summonses  or  complaints  to  be  brought  in  such  court.] 
(Date) 
(Place) 


SCHEDULE  (K) 
Notice. 

The  Sheriff  will  hold  Circuit  Courts  for  small  debt  causes  at 

on  the  day  of  at  of 

the  clock,  and  on  every  [Jlz  the  time  periodkaUy,  or  if  nott  new  notice  to  he 
gtveny. 

A  B  [add  dengnation  and  raidenee']  is  the  derk  for  this  place. 
(Date) 
(Place) 
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PAET  IV. 
DEBTS  HECOVEBY  COUBT. 


30  d  31  Vict.,  c.  96.— An  ACT  to  facilitate  the  Becoveiy  of 
certain  Debts  in  the  Sheriff-cmirts  in  Scotland. — 12th 
August  1867. 

Whereas  an  Act  was  passed  in  the  first  year  of  the  reign  of  her 
present  Majesty,  intitaled  An  Act  Jar  the  more  effectual  Recovery  of 
Small  Debts  in  the  Sheriff-courts^  and  for  regulating  the  estabUakmeni 
of  Circuit  Courts  for  the  trial  of  Small  Ddft  Causes  by  the  Sheriffs  m 
Scotland  (7  Will.  IV .,  &  I  Viet.,  e.  41 ) ;  and  another  Act  was  passed  in 
the  Session  of  Parliament  held  in  the  sixteenth  and  seventeenth  years 
of  the  reign  of  her  present  Majesty,  intitnled  An  Act  to  facOitate  pro- 
cedure m  the  Sheriff-courts  in  Scotland  (16  &  17  Vict.,  c.  80) : 

And  whereas  it  is  expedient  to  make  farther  provision  to  facilitate 
the  recovery  of  certain  debts  in  the  Sheriff-conrts  in  Scotland: 

Be  it  therefore  enacted  by  the  Qaeen^s  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : 

1.  IShort  title."] — This  Act  shall  be  dted  for  all  purposes  as  the 
"  Debts  Recovery  {Scotland)  Act  1867.'' 

2.  ^Causes  between  £12  and  £50  which  mag  be  tried  under  this 
Act.] — From  and  after  the  passing  of  this  Act,  it  shall  be  lawful  for 
any  Sheriff  in  Scotland^  within  his  sheriffdom,  to  hear,  tiy,  and  de- 
termine in  a  summary  way,  as  more  particularly  hereinafter  mentioned, 
all  actions  of  debt  that  may  competently  be  brought  before  him  for 
house-maills,  mens*  ordinaries,  servants*  fyea^  merchants*  accounts,  and 
other  the  like  debts,  wherein  the  debt  shall  exceed  the  value  of  twelve 
pounds  sterling,  exclusive  of  expenses  and  dues  of  extract,  but  shaD 
not  exceed  the  value  of  fifty  pounds  sterling,  exclusive  as  aforesaid  : 
Provided  always  that  the  pursuer  shall  in  all  cases  be  held  to  have 
passed  from  and  abandoned  any  remaining  portion  of  any  such  debc 
beyond  the  sum  actually  concluded  for  In  any  such  action. 

8.  ^Proceedings  to  begin  by  summons  or  con^flaini,  as  m  Sec.  8  of 
7  Will.  IV.,  (f  1  Viet.,  c.  41.]— All  such  actions  which  the  pursuers 
thereof  shall  choose  to  have  heard  and  detennlned  according  to  the 
summary  mode  hereby  provided  shall  proceed  upon  summons  or  com- 
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plaint,  agreeably  to  the  fonn  and  subject  to  all  the  provisions  con- 
tained in  the  third  section  of  the  first-recited  Act  and  relative  sche- 
dules, except  as  herein  provided :  Provided  always  that  the  summons 
or  complaint  shall  not  contain  and  shall  not  constitute  a  warrant  to 
cite  witnesses  or  havers. 

4.  [Parties  may  appear  by  ProcuratorsJ] — In  all  actions  under  this 
Act  it  shall  be  competent  for  the  parties  or  any  of  them  to  appear  and 
plead  personally,  or  by  any  person  band  fide  employed  by  them  in 
their  usual  business,  or  by  a  procurator  of  court;  and,  except  in 
applications  for  sequestration  and  sale  of  a  tenant's  effects  for  recovery 
of  rent,  it  shall  be  competent  for  agents  qualified  to  practise  before 
the  Court  of  Session  to  act  as  procurators  or  agents  before  the  Sheriff- 
court  of  Edinburgh  in  any  cause  exceeding  the  value  of  twenty -five 
pounds  exclusive  of  expenses  and  dues  of  extract  raised  under  the 
authority  of  this  Act,  so  long  as  such  cause  is  not  remitted  to  the  or- 
dinary roll  of  such  Sheriff-court. 

6.  [Certain  sections  of  7  Will,  /F.,  §•  1  Fic/.,  c.  41,  incorporated  with 
this  ilct]— The  provisions  contained  in  the  third,  fifth,  sixth,  eighth, 
ninth,  tenth,  twelfth,  eighteenth,  nineteenth,  twenty-first,  twenty- 
third,  twenty -fourth,  twenty -fifth,  twenty -sixth,  twenty -eighth, 
thirty-fourth,  thirty-fifth,  and  thirty-sixth  sections  of  the  first-re- 
cited Act  and  relative  schedules  shall  be  held  as  incorporated  in  the 
present  Act,  except  in  so  far  as  they  may  be  inconsistent  with  any  of 
the  provisions  hereof:  Provided  always  that  the  foresaid  section  of 
the  first-recited  Act  shall  for  the  purposes  of  this  Act  be  read  and  con- 
strued as  if  they  expressly  related  to  actions  of  the  nature  and  value 
set  forth  in  the  second  section  of  this  Act,  instead  of  to  actions  of  the 
nature  and  value  set  forth  in  the  said  sections  of  the  first-recited  Act, 
or  in  the  twenty -sixth  section  of  the  second-recited  Act,  and  farther 
that  the  fifth  section  of  the  said  first-recited  Act  shall  be  read  and 
construed  as  if  it  related  expressly  to  the  recovery  of  rents  or  balances 
of  rents  exceeding  twelve  pounds  and  not  exceeding  fifty  pounds 
sterling,  and  that  the  tenth  section  of  the  said  Act  shall  be  read  and 
construed  as  if  it  related  expressly  to  the  distribution  of  funds  or  sub- 
jects exceeding  the  value  of  twelve  pounds  and  not  exceeding  the 
value  of  fifty  pounds  sterling,  and  that  the  counter  claims  or  claims 
in  actions  of  mnltiplepoinding  which  may  be  made  under  the  authority 
of  this  Act  shaU  be  of  the  nature  and  value  set  forth  in  the  second  sec- 
tion hereof,  and  that  wherever  in  the  foresaid  sections  of  the  said  first- 
recited  Act  the  words  ** Ordinary  Small  Debt  Court,"  or  "Circuit 
Small  Debt  Court,"  or  such  like  words,  are  used,  they  shall,  for  the 
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purposes  of  this  Act  be  held  to  mean  and  indnde  Ordinary  Courts 
or  Gu'cnit  Courts  at  which  causes  tried  under  the  authority  of  this  Act 
are  or  may  be  set  down  for  trial :  Provided  also  that  if  any  person  shall 
make  a  claim  in  any  action  of  multiplepoinding  raised  under  the 
authority  of  this  Act,  or  a  counter  claim  in  any  other  action  raised 
under  this  Act,  which  claim  or  counter  claim,  as  the  case  may  be,  is 
not  of  the  nature  and  value  set  forth  in  the  second  section  hereof,  the 
Sheriff  shall,  if  he  thinks  fit,  remit  the  action  to  his  ordinary  roU: 
Provided  farther  that,  notwithstanding  the  terms  of  the  sixth  section 
of  the  first-recited  Act,  arrestments  laid  on  under  the  authority  of 
this  Act  shall  not  prescribe  till  the  expiry  of  three  years,  according  to 
the  provisions  of  the  twenty-second  section  of  an  Act  passed  in  the 
first  and  second  years  of  the  reign  of  her  present  Majesty,  intituled 
An  Act  to  amend  the  Law  of  Scotland  in  nuUters  relating  to  perstmal 
diligence,  arrestmenttt  and  poindings.    (1  &  2  Vict.,  e.  114.) 

6.  IDecrees  in  absence  and  their  effectJj^When  the  defender  who 
lias  been  duly  cited  shall  fail  to  appear,  he  shall  be  held  confes- 
sed, and  the  other  party  shall  obtain  decree  against  him ;  and  in  like 
manner,  if  the  pursuer  shall  fail  to  appear,  the  defender  shall  obtain 
deci'ee  of  absolvitor,  unless  in  either  case  a  sufficient  excuse  for  debj 
shall  be  stated,  on  which  account  it  shall  at  all  times  be  competent 
for  the  Sheriff  to  adjourn  any  case  to  the  next  or  any  other  conrt-daj, 
and  to  any  place  at  which  he  holds  a  court  for  the  trial  of  causes  un- 
der this  Act  or  any  other  Act,  and  to  ordain  the  parties  then  to  at- 
tend :  Provided  always  that  a  decree  In  absence  (condemnator  or 
absolvitor)  obtained  under  this  Act  shall  be  as  nearly  as  may  be  in 
the  same  form,  and  shall  have  the  same  force  and  effect,  and  be 
followed  by  the  like  execution  and  diligence,  as  a  decree  In  absence 
obtained  under  the  first-recited  Act. 

7.  [Hearing  in  cases  of  decree  in  ofrjence.]-— The  provisions  con- 
tained in  the  sixteenth  section  of  the  first-recited  Act  shall  be  held  as 
incorporated  in  the  present  Act :  Provided  always  that  it  shall  not  be 
competent  to  insert  in  the  warrant  for  hearing  any  warrant  to  cite 
witnesses  and  havers :  Provided  also  that,  notwithstanding  the  terms 
of  the  said  sixteenth  section,  it  shall  be  competent  for  the  pursuer  of 
any  action  under  the  authority  of  this  Act,  against  whom  decree  of 
absolvitor  has  passed  in  absence,  to  apply  for  and  obtain  a  warrant 
for  hearing  at  any  time  within  three  calendar  months  thereafter,  in 
the  same  manner  and  under  the  same  conditions  as  those  provided  in 
the  said  sixteenth  section,  and  such  warrant  for  hearing  shall  have 
the  like  force  and  effect  as  if  obtained  under  the  said  section. 
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8.  {^Ifcase  unsuitable  for  summary  trials  Sheriff  may  remit  to  or- 
dinary roll ;  otherwise  shaU  hear  case  and  give  judgment'] — ^Where 
both  parties  shall  appear  at  the  diet  mentioned  in  the  summons 
and  complaint,  or  at  any  adjonrnment  thereof,  or  at  the  diet  for 
hearing  under  the  immediately  preceding  section,  the  Sheriff  shall 
Inquire  into  the  nature  of  the  action  and  of  the  defence  thereto, 
and  shall  make  a  short  note  of  the  pleas  of  parties  (hereinafter 
called  the  note  of  pleas),  which  shall  form  part  of  the  process ; 
and  where  it  shall  appear  to  the  Sheriff  that  the  case  is  of  such  a 
nature  that  it  cannot,  with  due  regaixl  to  the  ends  of  justice,  be  dis- 
posed of  according  to  the  summary  procedure  provided  by  this  Act, 
he  may  remit  the  same  to  his  ordinary  roll ;  and  the  case,  being  so  re- 
mitted, shall  be  proceeded  with  in  the  same  manner  as  cases  remitted 
under  the  first-recited  Act  firom  the  small  debt  roll  to  the  ordinary 
roll  of  the  Sheriff-court  are  now  proceeded  with ;  and  it  shall  not  be 
competent  to  take  any  objection  that  such  case  so  remitted  was  not 
of  the  nature  or  value  set  forth  in  the  second  section  hereof;  but  if 
it  shall  not  appear  to  be  necessary  for  the  ends  of  justice  that  the  case 
should  be  remitted  to  the  ordinary  roll,  the  Sheriff  shall  fix  a  time 
(which  shall  be  as  early  as  may  be)  and  place  for  proceeding  to  try 
and  determine  the  same,  and  shall  ordain  the  parties  then  to  attend, 
and  shall  grant  warrant  to  cite  witnesses  and  havers  (which  warrant 
shall  be  signed  by  the  sheriff- clerk  and  shall  have  the  same  force  and 
effect  as  if  it  had  been  contained  in  the  summons  and  complaint) ; 
and  at  said  time  and  place  or  at  some  adjourned  time  and  place 
(which  adjournment  the  Sheriff  shall  only  grant  when  the  ends  of 
justice  require  it)  the  Sheriff  shall  proceed  to  hear  the  parties  vivd 
voce^  and  examine  witnesses  or  havers  upon  oath,  and  may  also 
examine  the  parties,  and  may  put  them  or  any  of  them  upon  oath, 
and,  if  he  should  see  cause,  may  remit  to  persons  of  skill  to  report, 
or  to  any  person  competent  to  take  and  report  in  writing  the  evi- 
dence of  witnesses  or  havers,  or  the  oath  of  any  party  who  may  be 
unable  to  attend  upon  special  cause  shown,  and  such  cause  shall  in 
all  cases  be  entered  in  the  book  of  causes  kept  by  the  sheriff-clerk 
hereinafter  mentioned,  due  notice  of  the  examination  being  given  to 
both  parties,  and  thereupon  the  Sheriff  may  pronounce  judgment,  and 
the  judgment  shall,  unless  appealed  firom  as  after-mentioned,  be  as 
nearly  as  may  be  in  the  same -form,  and  shall  have  the  same  force  and 
effect,  and  be  followed  by  the  like  execution  and  diligence,  as  a  decree 
obtained  under  the  thurteenth  section  of  the  first-recited  Act. 

9.  {If  required^  Sheriff  shaU  take  note  of  evidence^  and  pronounce 
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findings  in  law  and  fact'] — Unless  required  by  either  party,  it  shaO 
not  be  necessary  for  the  Sheriff  to  take  any  note  of  the  evidence  or  of 
the  facts  admitted  by  the  parties,  but  upon  such  requisition,  which 
shall  only  be  competently  made  before  any  parole  evidence  has  been 
led,  and  not  afterwards,  he  shall  take  a  note  of  the  evidence  and  of 
the  facts  admitted  (hereinafter  called  the  note  of  evidence),  setting 
forth  the  witnesses  examined  and  the  testimony  given  by  each,  and 
the  documents  adduced,  and  any  evidence,  whether  oral  or  written, 
tendered  and  rejected,  with  the  gi'ound  of  such  rejection,  and  a  note 
of  any  objections  taken  to  the  admission  of  evidence,  whether  oral  or 
written,  allowed  to  be  received,  which  note  of  the  evidence  shall  be 
forthwith  lodged  in  process ;  and  the  sheriff-clerk  shall  mark  the 
documents  admitted  in  evidence,  and  also,  separately,  any  doc^meots 
tendered  and  rejected ;  and  the  diet  of  proof  shall  not  be  adjonmed 
unless  on  special  cause  shown,  which  shall  be  set  forth  in  the  note  of 
evidence  at  the  time  of  making  the  adjournment:  Provided  al- 
ways that  the  Sheriff  shall  either  take  such  note  with  his  own  hand, 
or  may  dictate  it  to  a  clerk,  or,  on  the  motion  of  either  of  the  parties, 
and  in  the  meantime  at  the  expense  of  the  party  or  parties  so  moving 
(said  expenses  to  be  ultimately  disposed  of  as  expenses  in  the  cause),  to 
a  writer  skilled  in  shorthand  writing,  to  which  the  oath  defideU  admi'' 
nistraiione  officii  shall  be  administered ;  and  the  said  shorthand  writer 
shall' afterwards  write  out  in  full  the  note  of  evidence  so  taken  bj 
him,  and  the  Sheriff  shall  certify  the  same  as  correct^  and  the  evi- 
dence of  such  witness  shall  be  read  over  to  him  and  shall  be  signed 
by  him  except  where  it  shall  have  been  taken  in  shorthand ;  and 
where  the  evidence  has  been  recorded  as  above  provided  for  the  She- 
riff shall  pronounce  and  sign  and  date  an  Interlocutor  setting  forth 
the  separate  findings  in  law  and  in  fact  upon  which  he  has  proceeded 
in  giving  judgment ;  and  such  interlocutor  shall  form  pait  of  the  ptro- 
cess,  and  if  not  appealed  fi'om,  as  hereinafter  provided,  shall  be  final 
and  conclusive,  and  not  subject  to  review  by  any  court  whatever ;  and 
the  judgment  of  the  Sheriff  shall,  at  the  expiry  of  the  time  allowed 
for  appeal  hereinafter  mentioned,  and  if  not  appealed  from  during  the 
same,  be  extracted,  as  nearly  as  may  be,  in  the  mode  provided  in  thir- 
teenth section  and  relative  schedule  of  the  first-i-ecited  Act,  and  shall 
have  the  same  force  and  effect,  and  be  followed  by  the  like  execution 
and  diligence,  as  a  decree  obtained  under  the  last-mentioned  secttun 
of  the  said  first-recited  Act. 

10.  [Appeal  competent  only  when  note  of  evidence  takenJ] — ^>Vbere 
neither  party  has,  in  the  manner  above  provided,  required  the  Sheriff 
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to  take  a  note  of  the  evidence,  it  shall  not  be  competent  to  appeal 
against  the  judgment  which  he  shall  pronounce,  in  so  far  as  the  find- 
ings in  fact  pronounced  by  him  are  concerned,  and  the  said  findings 
shall  be  final  and  conclusive,  and  not  subject  to  review  by  any  court 
whatever :  Brovided  also  that  it  shall  not  in  any  case  be  competent 
to  appeal  until  judgment  has  been  pronounced  by  the  Sheriff  finally 
disposing  of  the  cause,  but  an  appeal  when  taken  shall  have  the  effect 
of  submitting  to  review  all  the  previous  proceedings  and  interlocu- 
tors. 

11.  ^Appeal  where  case  heard  by  Sheriff-substitute.'] — Subject  to  the 
provisions  contained  in  the  immediately  preceding  section,  where  the. 
case  has  been  heard  and  the  judgment  has  been  given  by  the  Sheriff- 
substitute,  it  shall  be  competent  for  either  party  to  appeal  against  such 
judgment  to  the  Sheriff ;  and  the  party  who  proposes  to  appeal  against 
the  same  shall,  within  eight  days,  or  in  cases  depending  before  the 
Sheriff  of  Orkney  and  Shetland  within  sixteen  days,  from  the  date  of 
the  interlocutor  before  mentioned,  engross  and  sign  by  himself  or  by 
his  procurator,  under  the  said  interlocutor,  the  words,  *'  I  appeal 
against  the  judgment  of  the  Sheriff-substitute  '*  (failing  which  the 
judgment  of  the  Sheriff- substitute  shall  be,  as  hereinbefore  provided, 
final  and  conclusive,  and  not  subject  to  review  by  any  court  whatever) ; 
and  it  shall  be  competent  for  the  appellant  to  subjoin  to  his  appeal  at 
the  time  of  engrossing  it  a  note  of  the  legal  authorities  upon  which  he 
founds ;  and  the  sheriff-clerk  shall  forthwith  transmit  to  the  Sheriff 
the  summons  or  complaint,  the  interlocutor  of  the  Sheriff-substitute, 
the  note  of  pleas,  and  the  note  of  evidence,  with  the  productions 
made,  if  any,  and  the  Sheriff  shall  without  delay  consider  the  appeal, 
and  shall  affirm  or  alter  the  judgment  of  the  Sheriff-substitute,  and 
shall  without  delay  pronounce  such  judgment  as  may  be  right,  and 
shall  set  forth  in  an  interlocutor  (which  he  shall  transmit  along  with 
the  process  to  the  sheriff-clerk)  the  terms  of  his  judgment;  and  if  he 
shall  have  altered  that  of  the  Sheriff-substitute,  he  shall  set  forth  the 
findings  in  fact  and  law  upon  which  he  proceeded  in  giving  judgment : 
Provided  always  that  if  it  shall  seem  proper  the  Sheriff  may  order 
the  case  to  be  reheard,  and  the  evidence  in  the  cause  taken  of  new  or 
additional  evidence  therein  to  be  taken,  either  before  himself  or  be- 
fore the  Sheriff-substitute,  or  before  a  commissioner  if  otherwise  com- 
petent, with  such  instructions  as  he  shall  deem  right ;  and  the  judg- 
ment of  the  Sheriff  shall,  at  the  expiry  of  the  period  allowed  for  ap- 
peal herainafter  mentioned,  and  if  not  appealed  from  during  the  same, 
be  extracted  as  nearly  as  may  be  in  the  same  mode,  and  shall  have 
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the  same  force  and  effect,  and  be  followed  by  the  like  execntion  and 
diligence,  as  adeci*ee  obtained  nnder  the  thirteenth  section  of  the 
first-recited  Act  and  relative  schedule. 

12.  [^Appecd  where  case  heard  hy  Sheriff-depute  in  first  instofice.'] — 
Subject  to  the  provisions  contained  in  the  tenth  section  hereof,  and 
where  the  cause  exceeds  the  value  of  twenty-five  pounds  sterling, 
where  the  case  has  been  heard  and  the  judgment  pronounced  by  the 
Sheriff  (and  not  by  the  Sheriff-substitute)  in  the  first  instance,  it  shall 
be  competent  for  either  paity  to  appeal  against  such  judgment  to 
either  of  the  divisions  of  the  Court  of  Session,  and  the  party  who  pro- 
poses to  appeal  against  such  judgment  shall,  within  eight  days,  or  in 
cases  depending  before  the  Sheriff  of  Orkney  and  Shedand  within  six- 
teen days,  from  the  date  of  the  Sheriffs  interlocutor  before-mentioned, 
engross  and  sign  by  himself  or  by  his  procurator,  under  the  said  in- 
terlocutor, the  words,  *^  I  appeal  against  the  judgment  of  the  Sheriff 
to  the  division  of  the  Court  of  Session  "  (failing  which 

the  judgment  of  the  Sheriff  shall,  as  hereinbefore  provided,  be  final 
and  conclusive,  and  not  subject  to  review  by  any  court  whatever) ; 
and  the  sheriff-clerk  shall  forthwith  transmit  to  one  of  the  principal 
clerks  of  the  division  to  which  the  appeal  is  taken  (or  to  one  of  the 
principal  clerks  of  the  first  division  if  the  division  is  not  named  in 
the  appeal)  the  whole  process;  and  the  division  shall,  when  thecauM 
is  brought  before  them  as  hereinafter  provided,  hear  the  appeal  with- 
out any  written  pleadings,  and  shall  affirm  or  alter  the  judgment  of 
the  Sheriff,  and  shall  remit  to  him,  or  to  the  Sheriff-substitute,  to  de- 
cern accordingly,  or  to  pronounce  such  other  judgment  as  shall  seem 
just ;  and  such  decree  shall  be  extracted  as  nearly  as  may  be  in  the 
same  mode,  and  shall  have  the  same  force  and  effect,  and  be  followed 
by  the  like  execution  and  diligence,  as  a  decree  obtained  nnder  the  thir- 
teenth section  of  the  first-recited  Act :  Provided  always  that,  if  it  shall 
seem  proper,  the  division  may  order  the  case  to  be  reheard,  and  the  evi- 
dence taken  of  new,  or  additional  evidence  to  be  taken  by  the  Sheriff  or 
Sheriff-substitute,  with  such  directions  as  shall  seem  right ;  and  the  de- 
cree pronounced  by  the  Sheriff  or  Sheriff-substitute  upon  such  rehearing 
shall  be  treated  in  all  respects  as  if  it  had  been  pronounced  by  the 
Sheriff  or  Sheriff-substitute  in  the  first  instance :  Provided  also  that 
any  judgment  or  order  pronounced  by  the  division  shall  be  final  and 
conclusive,  and  not  subject  to  review  by  any  court. 

1 8.  [Appeal  where  case  heard  by  Sheriff  an  appeal  from  the  Sheriff* 
stdpstituteJ] — Where  the  case  has  been  heard  by  the  Sheriff  on  appeal, 
and  judgment  pronounced  by  him  as  above  provided  for,  it  shall  be 
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the  dnty  of  the  sheriff-clerk,  Immediately  on  receiving  the  Sheriff's  in- 
terlocntor,  to  transmit  a  copy  thereof  through  the  post  office  to  the  par- 
ties or  their  procurators ;  and  within  eight  days,  or  within  the  sheriff- 
dom of  Orkney  and  Shetland  within  sixteen  days,  after  the  date  of 
such  transmission,  it  shall  be  competent  for  either  of  the  parties  to 
appeal  against  his  (the  Sheriff's)  judgment  in  the  same  manner,  and 
to  the  same  effect,  and  under  the  same  limitationsi  as  provided  for  in 
the  immediately  preceding  section  with  regard  to  appeals  from  judg- 
ments of  the  Sheriff  in  the  first  instance. 

14.  [i4«  to  printing  of  papers  on  appeal  to  Court  of  Session.'] — 
When  a  process  shall  be  transmitted  by  the  sheriff-clerk  to  one  of 
the  principal  clerks  of  either  division  in  the  Court  of  Session  as  herein- 
before provided,  the  clerk  to  whom  the  process  is  so  transmitted  shall 
engross  under  the  appeal  a  certificate  setting  forth  the  date  when  he 
received  the  process;  and  the  party  insisting  in  the  appeal  shall, 
within  ten  days  of  such  date,  if  the  Court  be  then  sitting,  or  on  or  be- 
fore the  third  sederunt  day  in  the  next  ensuing  session,  if  the  process 
shall  be  received  as  aforesaid  during  vacation  or  recess,  apply  by 
written  note  to  the  Lord  President  of  the  division  to  which  the  appeal 
has  been  taken,  the  presenting  of  which  note  he  shall  at  the  same 
time  intimate  by  letter  to  the  respondent  or  his  known  agent,  craving 
his  Lordship  to  move  the  Court  to  order  the  said  appeal  to  the  summar 
roll ;  and  it  shall  be  competent  for  such  division,  before  hearing  such 
appeal,  to  order  the  appellant  to  print  and  box  such  papers  as  shall 
be  necessary,  and  to  furnish  such  printed  copies  thereof  to  the  respon 
dent  as  they  shall  direct ;  and  the  expense  of  such  printing  shall,  in 
the  first  instance,  be  borne  by  the  appellant,  but  shall  afterwards  be 
treated  as  part  of  the  general  expenses  of  the  appeal :  Provided  al- 
ways that  if  the  appellant  shall  fail  to  bring  his  appeal  before  the 
division  by  note  as  aforesaid,  he  shall  be  held  to  have  fallen  from  the 
same,  and  the  pix>cess  shall  forthwith  be  re-transmitted  to  the  sheriff- 
clerk,  and  the  judgment  complained  of  shall  thereupon  become  final, 
and  shall  be  treated  in  all  respects  in  like  manner  as  if  no  appeal 
had  been  taken  against  the  same. 

15.  IBooh  of  causes^  jfc,  to  be  kept,] — ^The  sheriff-clerk  shall  keep 
a  book  wherein  shall  be  entered  all  causes  conducted  under  the  au- 
thority of  this  Act,  setting  forth  the  names  and  designations  of  the 
parties,  and  whether  present  or  absent  at  the  calling  of  the  cause,  the 
nature  and  amount  of  the  claim  and  date  of  giving  it  in,  the  mode  of 
citation,  the  several  deliverances  or  interlocutors  of  the  Sheriff  (ex- 
cept those  interlocutors  setting  forth  at  length  the  separate  findings  in 
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law  an4  in  fact  upon  which  any  judgment  of  the  Sheriff  shall  have 
proceeded,  of  which  interlocutors  the  dates  only  shall  be  entered  in 
the  book  of  causes),  the  dates  of  appeal,  if  any,  and  the  final  decree, 
with  the  date  thereof,  which  book  shall  be  signed  each  court-day  by 
the  Sheriff;  and  the  said  entries  by  the  clerk  shall  be  according  to 
the  schedule  (A)  annexed  to  this  Act,  or  with  such  additions  as  the 
Sheriff  shall  appoint ;  and  the  sheriff-clerk  shall  also  keep  a  book  in 
which  he  shall  enter,  in  the  form  of  schedule  (B)  annexed  to  this  Act, 
every  cause  transmitted  to  the  Sheriff  or  Sheriff-substitute  in  order  to 
be  advised,  specifying  the  Sheriff  to  whom  the  same  has  been  trans- 
mitted, the  date  of  such  transmission,  the  date  of  the  cause  being 
returned  advised  by  the  Sheriff  or  Sheriff-substitute,  the  date  of 
intimating  the  Sheriffs  judgment  to  the  parties,  the  date  of  trans- 
mitting the  cause  or  appeal  to  the  Court  of  Session,  the  date  of 
the  cause  being  returned  advised  by  the  Court  of  Session  or  being  re- 
turned in  consequence  of  the  appeal  having  fallen  for  want  of  being 
insisted  in,  and  any  remarks  which  the  Sheriff  may  have  ordered  to 
be  entered  in  such  book  relative  to  any  such  cause ;  and  the  Sheriff-clerk 
shall  further  keep  a  book  or  books  containing  a  register  or  registers 
of  all  indorsations  of  decrees  and  warrants  issued  in  other  counties, 
and  of  all  sequestrations  and  of  all  reports  of  all  poindings  and  sales 
of  goods  and  effects  under  sequestrations  or  poindings,  which  registers 
shall  be  open  and  patent  at  office  hours  to  all  concerned  without  fee ; 
and  the  sheriff-clerk  shall  make  up  a  roll  of  the  causes  to  be  tried  on 
each  court- day  under  this  Act,  separate  from  the  roll  of  causes  to  be 
tried  under  the  said  recited  Acts,  and  shall  cause  a  copy  thereof  to 
be  exhibited  to  the  public  on  a  patent  part  of  the  court-house  at  least 
one  hour  before  the  time  of  meeting  of  such  court,  and  whicK  shall 
continue  there  during  the  time  the  court  shall  be  sitting ;  and  the 
sheriff-clerk,  or  an  officer  of  court,  shall  audibly  call  the  causes  in 
such  roll  in  their  order. 

16.  [Appraisement  and  sale  of  poinded  and  sequestrated  effects.'] — 
The  twentieth  section  of  the  first  recited  Act  and  relative  schedole 
shall  be  held  as  incorporated  in  the  present  Act:  Provided  always 
that  the  words  "poinding  and  sale"  in  said  section  and  reUtive 
schedule  shall,  for  the  purposes  of  this  Act,  be  read  and  construed  to 
include  poindings  on  which  no  sale  has  followed  as  well  as  poindings 
which  have  been  followed  by  sale  of  the  poinded  goods  and  efl^ts. 

17.  [Decrees,  jnc.,  not  subject  to  review,  except  as  hereby  providedJ\ 
— ^No  interlocutor,  judgment,  order,  or  decree  pronounced  under  the 
authority  of  this  Act  shall  be  subject  to  reduction,  advocation,  sus- 
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pension,  or  appeal,  or  any  other  form  of  review  or  stay  of  diligence, 
as  herein  provided,  on  any  ground  whatever. 

18.  IFees  to  be  taken.']— -The  following  and  no  other  or  higher  fees 
or  dnes  of  consignation  shall  be  allowed  to  be  taken  for  any  mattei's 
done  in  any  cause  raised  under  the  authority  of  this  Act  (except  the 
fees  of  shorthand  writers  or  of  witnesses,  or  of  reporters  or  commis- 
sioners appointed  by  the  Sheriff  under  the  eighth  section  hereof, 
which  the  Sheriff  is  hereby  empowered  to  fix  aud  decern  for  as  he 
shall  think  just,  and  except  also  the  expenses  incurred  in  any  appeal 
to  the  Court  of  Session  which  shall  be  taxed  and  decerned  for  in 
common  form). 

Slieriff -cleric s  Fees, 

Summons,  including  precept  of  arrestment,  Two  shillings. 

£ach  copy  for  service,  Sixpence. 

Entering  in  procedure  book.  Sixpence. 

Warrant  to  cite  witnesses  and  havers.  One  shilling. 

Certificate  loosing  arrestment.  One  shilling. 

Bond  of  caution,  One  shilling  and  sixpence. 

Second  diligence  against  witnesses  and  havera.  One  shilling. 

Decree,  including  extract,  if  demanded,  One  shilling. 

Hearing  after  decree  in  absence.  One  shilling  and  sixpence. 

Indorsation  of  decree  or  warrant,  and  entering  in  book.  One  shilling. 

Receiving  report  of  sequestration  or  poinding,  and  entering  in  book. 
One  shilling. 

Receiving  report  of  sale  under  sequestration  or  poinding,  and  enter- 
ing in  book.  One  shilling  and  sixpence. 

Trail^roitting  process  on  appeal  to  Sheriff,  Sixpence. 

Intimating  judgment  of  Sheriff  to  each  pursuer  or  defender,  Sixpence. 

Transmitting  process  on  appeal  to  the  Court  of  Session,  Sixpence. 

Officer's  Fees,  including  Assistants  or  Witnesses, 

Citation  of  a  party,  or  intimation  of  counter  claim  and  execution. 
One  shilling  and  sixpence. 

Citation  of  a  witness  or  haver,  and  execution,  Ninepence. 

Charging  on  decree,  and  returning  execution  of  charge,  One  shilling 
and  sixpence. 

Arrestment  and  returning  execution  thereof,  One  shilling  and  six- 
pence. 

Intimation  of  loosing  Arrestment,  and  execution  thereof.  One  Shil- 
ling and  sixpence. 
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PoindiDg,  inyentoiy,  and  report,  inclnding  fee  to  appnusers  serving 
copy  and  execution.  Ten  shillings. 

Sale  and  report,  Ten  shillings. 

OfScer^s  travelling  expenses,  for  each  complete  mile  from  the  Cross 
or  Tron,  or  other  usual  place  of  measurement  in  the  town  or 
place  where  the  Court  is  held,  where  there  is  any  such,  or,  if 
there  be  none  such,  then  from  the  Court-house  of  such  town 
or  place  to  the  place  of  execution  or  service,  the  distance  tra- 
velled in  returning  after  execution  of  the  duty  not  to  be  rec- 
koned, Eightpence. 

Assistants,  each,  per  mile,  in  the  same  manner,  Fourpence. 

Crier's  Fee. 
For  calling  each  cause,  One  penny,  payable  when  summons  issued. 

Procurator's  Fees^  applicable  either  to  pursuer's  or  defender's 

procurator. 

I. — Conduct  of  Cause. 

1.  On  decree  in  absence  (absolvitor  or  condemnator)  and  procnnng 

extract  thereof: — 

(1)  Where  the  sum  concluded  for  (exclusive  of  expenses  and 

dues  of  extract)  does  not  exceed  twenty-five  pounds. 
Seven  shillings  and  sixpence. 

(2)  Where  the  sum  concluded  for  (exclusive  of  expenses  aod 

dues  of  extract)  exceeds  twenty-five  pounds.  Ten  Shil- 
lings. 

2.  On  decree  or  judgment  in  a  contested  cause  (whether  the  sane 

shall  have  been  appealed  to  the  Sheriff  or  not),  and  procuring 
extract  thereof: — 

(1)  Where  the  sum  concluded  for  (exclusive  of  expenses  and 
dues  of  extract)  exceeds  twelve  pounds  and  does  not 
exceed  twenty  pounds.  Thirty  Shillings. 

(2)  Where  the  sum  concluded  for  (exclusive  as  aforesaid) 

exceeds  twenty  pounds  and  does  not  exceed  thirty 

pounds,  Forty  Shillings. 
(8)  Where  the  sum  concluded  for  (exclusive  as  aforesaid) 

exceeds  thirty  pounds,  and  does  not  exceed  forty  pounds, 

Sixty  shillings. 
(4)  Where  the  sum  concluded  for  (exclusive  as  aforesaid) 

exceeds  forty  pounds  and  does  not  exceed  fifty  pounds, 

Eighty  shillings. 
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8.  For  decree  in  absence  or  in  foro  in  an  action  of  forthcoming,  se- 
questration, or  moltiplepoinding,  same  as  in  an  ordinary  action. 
The  above  fees  shall  be  exdosive  of  postages  and  actual  outlays, 
but  shall  include  the  whole  sums  exigible,  whether  as  between  party 
and  party  or  between  client  and  agent,  for  taking  instructions  to  pro- 
secute or  defend  the  action,  instructing  officers  to  cite  parties  or  wit- 
nesses, or  to  arrest  on  the  dependence,  reyising  summons  and  citation 
and  executions,  precognoscing  witnesses,  attending  proofs  and  debates, 
writing  and  signing  appeals,  correspondence,  and  generally  doing 
everything  requisite  for  commencing  and  canning  on  the  action  or 
the  defence,  until  final  judgment  or  decree  in  the  Sheriff-court. 

U. — Execution  of  Diligence. 

1.  Where  poinding  or  imprisonment  has  followed  on  the  decree,  or 

where  a  sale  has  followed  on  a  decree  of  sequestration,  includ- 
ing instructing  officer  to  arrest,  charge,  poind,  sell,  or  Imprison, 
revising  his  executions  and  reports,  correspondence,  receiving 
payment  of  sums  in  decree,  and  handing  same  over  to  creditor: 

(1)  Where  the  amount  decerned  for  (exclusive  of  expenses 
and  dues  of  extract)  does  not  exceed  twenty-five  pounds, 
three  per  centum  on  the  amount  decerned  for  ^  but  no 
fee  to  be  less  than  Nine  shillings. 

(2)  Where  the  amount  decerned  for  ^exclusive  of  expense 

and  dues  of  extract)  exceeds  twenty-five  pounds,  two 
per  centum  on  the  amount  decerned  for ;  but  no  fee  to 
be  less  than  Fifteen  shillings. 

2.  Where  neither  poinding  nor  sale  nor  imprisonmont  has  followed, 

one-half  of  the  above,  both  with  respect  to  the  maximum  and 
minimum  fees:  Provided  always  that  where  any  cause  shall 
have  been  conducted,  under  the  fourth  section  hereof,  partly 
by  a  8olicitor-at-law,  and  partly  by  a  writer  to  the  signet  or 
solicitor  before  the  supreme  courts,  the  Sheriff  shall  determine 
what  portion  of  said  fees  shall  be  payable  to  each  of  the  agents 
or  procurators  who  shall  have  been  so  engaged  in  the  cause, 
and  the  SherifiTs  determination  shall  be  final. 

19.  [^Table  of  fees  to  be  printed  and  hung  upJ] — An  exact  copy  of 
the  immediately  preceding  )»ection  of  this  Act  shall  be  at  all  times 
hung  up  in  every  sherifiT-clerk^s  office  and  in  every  sheriff- court  place 
during  the  holding  of  any  court  for  the  trial  of  causes  under  the  autho- 
rity of  this  Act ;  and  any  sheriff-clerk  at  any  time  omitting  to  have 
such  copy  hung  up  in  his  office  or  in  the  sheriff-court  place  as  afore- 
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Ha  id,  or  uot  causing  the  roll  of  causes  each  conrt-day  to  be  publidj 
exhibited,  or  not  cansing  the  namber  and  names  of  the  parties  in 
snch  roll  to  be  called  in  theur  order  as  aforesaid,  except  with  leave 
of  the  Sheriff,  npon  cause  shown  in  open  court,  shall  be  liable  in  a 
penalty  not  exceeding  forty  shiUings,  to  be  recovered  at  the  instance 
of  any  person  who  shall  prosecute  for  the  same,  and  to  be  disposed 
of  as  the  Sheriff  shall  direct :  Provided  always  that  the  sheriff-derk 
shall  be  bound  to  account  for  the  fees  drawn  by  him  under  the  antho* 
rity  of  this  Act  in  the  same  manner  as  he  is  now  by  law  bound  to  ac- 
count for  the  fees  drawn  by  him  under  the  authority  of  the  first-re- 
cited Act,  but  no  farther  or  otherwise. 

20.  {Court  of  Session  to  revise  table  offeesJ] — ^The  Court  of  Ses- 
sion in  Scotland  shall  be  and  is  hereby  authorised  and  empowered, 
after  due  inquiry,  by  Act  or  by  Acts  of  Sederunt,  from  tune  to  time 
to  make  such  alterations  by  way  of  increase  or  decrease  as  to  sud 
court  shall  seem  needful  on  the  fees  and  dues  hereby  authorised  to  be 
taken,  or  to  frame  a  new  table  or  tables  of  fees  and  dues  that  shall  be 
allowed  to  be  taken  for  mattera  done  in  contested  causes  raised  upder 
the  authority  of  this  Act,  in  place  of  the  fees  and  dues  hereinbefore 
specified ;  and  when  any  such  alterations  or  any  such  new  table  shall 
be  made,  all  the  provisions  herein  contained  relative  to  the  fees  sped- 
fied  in  section  eighteen  hereof  shall  be  applicable  to  such  altered  fees 
or  dues,  or  such  new  table  of  fees  and  dues ;  and  the  said  court  shall 
have  like  powers  to  regulate  the  fees  payable  in  appeals  under  this 
Act  in  the  Court  of  Session. 

21.  {Interpretation  of  terms.'] — In  all  cases  in  this  Act,  or  in  the 
schedules  hei-eto  annexed,  the  word  *^  Sheriff"  shall  be  held  to  indade 
Sheriff-depute  and  Steward -depute  and  Sheriff-substitute  and  Stew- 
ard-substitute ;  the  words  "  Sheriff-substitute"  to  indude  Steward- 
substitute  ;  the  words  ^^  Sheriff-court"  to  include  and  apply  to  the 
court  of  the  Sheriff  or  Steward  or  their  substitutes;  the  words 
^^  sheriff-clerk"  to  include  steward-derk  and  depute  sheriff-clerk  and 
depute  steward- clerk ;  the  word  '* shire"  or  ^^ county"  to  indade 
stewartry ;  the  word  ^*  sheriffdom"  to  include  and  be  included  in  the 
words  **  shire,  county,  or  stewartry ;"  the  word  "  person"  to  extend 
to  a  partnership,  body  politic,  corporate,  or  collegiate,  as  wdl  as  an 
individual;  the  word  *^  procurator"  to  include  a  Writer  to  the  Signet 
or  Solicitor  before  the  Supreme  Courts  entitled  to  act  as  agent  under 
the  provisions  of  the  fourth  section  of  this  Act :  Provided  atwnjB 
that  those  words  and  expressions  occurring  in  this  danse  to  which 
more  than  one  meaning  is  attached  shall  not  have  the  different  mean- 
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ings  given  to  them  by  this  clause  in  those  cases  in  which  there  is  any- 
thing in  the  subject  or  context  repugnant  to  such  construction. 

22.  lAct  not  to  affect  recited  Acts.'] — Nothing  contained  in  this  Act 
shall  in  any  way  affect  the  provisions  of  the  recited  Acts  or  either  of 
them  in  regard  to  any  proceedings  which,  before  the  passing  of  this 
Act,  might  competently  take  place  under  them. 

23.  {As  to  payment  of  stamp-duty  upon  indentures  of  apprenticeship 
to  procurators.] — Whereas  by  section  thirty-four  of  an  Act  passed  in 
the  twenty- fourth  and  twenty-fifth  years  of  her  Majesty's  reign,  chap- 
ter ninety-one,  it  is  provided  that  no  deed  or  instrument  liable  to 
stamp-duty  shall  be  registered  unless  the  same  is  duly  stamped :  And 
whereas  by  section  nine  of  an  Act  passed  in  the  twenty-eighth  and 
twenty-ninth  years  of  her  Majesty's  reign,  chapter  eighty-five,  it  is 
provided  that  every  indenture  entered  into  after  the  passing  of  the 
said  Act  with  the  intention  of  qualifying  an  apprentice  for  admission 
as  a  procurator  as  therein  mentioned  shall  be  recorded  in  the  Register 
of  Probative  Writs  of  the  county  where  the  same  shall  h^ve  been  en- 
tered into  within  six  months  from  the  date  fixed  for  the  commence- 
ment of  the  term  of  apprenticeship :  And  whereas  such  an  indeuture 
as  is  referred  to  in  the  last-mentioned  Act  is  liable  to  a  stamp-duty 
of  thirty  pounds,  and  it  is  considered  that  the  payment  of  so  large  a 
sum  at  the  time  of  the  commencement  of  the  apprenticeship  operates 
harshly  and  prejudicially :  Be  it  enacted  that  the  sum  of  two  shil- 
lings and  sixpence,  in  part  of  the  said  stamp-duty  of  thirty  pounds, 
shall  be  paid  upon  the  execution  of  any  such  indenture  of  apprentice- 
ship, and  that  the  same  indenture,  if  bearing  a  stamp-duty  of  two 
shillings  and  sixpence,  shall  be  deemed  to  be  duly  stamped  for  the 
purpose  of  the  recording  thereof  in  the  proper  Register  of  Probative 
Writs,  and  also  for  the  purpose  of  enforcing  all  the  obligations  there- 
in contained,  and  that  the  sum  of  twenty-nine  pounds  seventeen  shil- 
lings and  sixpence,  being  the  residue  of  the  said  stamp-duty  of  thirty 
pounds,  shall  be  paid  upon  the  admission  of  the  apprentice  as  a  pro- 
curator, in  addition  to  the  stamp-duty  payable  in  respect  of  suQh  ad- 
mission. 
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STATUTES  AND  ACTS  OP  SEDERUNT. 


[Appx. 


Debts  Recovery  Court. 


RESOLUTIONS  adopted  at  a  conference  between  the  Sheriff  of  Lanark- 
shire and  the  SherifT-substitntes  in  Glasgow  with  reference  to  the 
Debts  Recovery  Act  1867 : — 


1.  The  cases  shall  be  called  (be- 
fore the  other  cases)  in  the  ordinary 
courts  of  the  Sherifif- substitutes, 
and  the  *•  Notes  of  Fleas  "  in  op- 
posed cases  taken  in  court.  [The 
cases  in  Glasgow  are  now  called 
every  Monday.] 

2.  Should  the  parties  come  with 
their  pleas  written,  the  Sheriff  may 
adopt  and  authenticate  them  by  his 
signature,  if  they  appear  to  be  pro- 
perly stated. 

8.  The  pleas  should  be  noted  be- 
fore any  question  of  remit  to  the 
ordinary  court  can  be  considered. 

4.  In  some  cases  the  note  of  pleas 
may,  of  consent  of  parties,  form  the 
record  in  the  ordinary  court,  but  in 
the  general  case  it  will  be  necessary 
to  order  condescendence  and  de- 
fences. 

6.  It  will  be  more  convenient,  at 
least  in  Glasgow,  to  "try"  the  cases 
in  chambers,  so  that  the  business 
of  the  ordinary  court  may  be  as 
little  as  possible  interfered  with. 

6.  The  power  to  take  proof  at 
large  by  commission  has  not  been 
conferred.  Only  on  special  cause 
shown  may  commission  be  granted 
to  examine  any  particular  witness 
or  haver,  or  take  the  oath  of  a  party. 

7.  It  is  thought  inexpedient,  in 
the  meantime,  to  employ  shorthand 
writers  in  the  taking  of  evidence, 
even  could  the  services  of  proper  par- 
ties be  obtained,  which  is  doubtful. 

8.  In  all  opposed  cases  there  is 
an  appeal  from  the  Sheriff-substi- 
tute to  the  Sheriff ;  but  where  no 
**  notes  of  evidence"  have  been  taken, 
this  appeal  is  confined  to  points  of 
law. 

9.  There  is  an  appeal  from  the 
Sheriff  to  the  Court  of  Session  in 
all  opposed  cases  above  £25;  but 
this  appeal;  like  the  other,  where  no 


"notes  of  evidence"  have  been  taken, 
is  also  confined  to  points  of  law. 

10.  Considerable  difliculty  was 
found  in  solving  the  question  how 
the  appeal  allowed  on  points  of  law, 
in  the  cases  where  no  notes  of  evi- 
dence have  been  taken,  could  be 
given  practical  effect  to;  but  the 
resolution  ultimately  come  to  was. 
that  the  Sheriff-substitutes  should 
in  these  cases  issue  interlocutors 
containing  their  findings  in  fact  and 
law,  the  same  as  in  cases  where 
notes  of  evidence  have  been  taken; 
and  that  the  provisions  at  the  end 
of  section  8th  were  to  be  read  as 
more  applicable  to  the  form  of  the 
extract  to  be  issued  by  the  Sheriff- 
clerk  than  to  the  interlocutor  c^ 
the  Sheriff-substitute. 

11.  Where  the  Sheriff  remits 
back  to  the  Sheriff-substitute  to 
take  new  evidence  and  re-hear  the 
case,  the  Sheriff-substitute  should 
of  new  give  judgment. 

12.  That  there  are  no  proper  pro- 
visions for  sequestrations  atrrenU 
termino. 

18.  It  is  not  considered  expedi- 
ent, in  the  meantime,  to  take  up 
cases  under  the  Act  at  the  Circuit 
Court  of  Wishaw — ^the  only  exist- 
ing small  debt  circuit  in  the  county . 

14.  A  form  for  "  Book  of  Causes/' 
submitted  by  the  sheriff-clerk-df^ 
putes,  and  containing  certain  addi- 
tions to  the  form  in  the  schedule 
annexed  to  the  Act,  was  approved  itf. 

15.  The  summons  must  neces- 
sarily go  out  with  the  extract  of  th»> 
decree ;  but  the  other  papers^  such 
as  note  of  pleas,  note  of  evidence. 
interlocutors  with  findings^  &c^ 
should  be  retained  by  the  clerk. 
Productions,  however,  may  be  bor- 
rowed up  by  the  parties  in  iht* 
usual  way. 


Sheriff's  Cuambbbs,  Glasgow,  Ut  Oetohn.  1867. 
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4  Oeo.  IV.,  c.  98. — ^An  ACT  for  the  better  granting  of 

Confirmations  in  Scotland. 

[Right  to  coi\firmation  to  transmit  to  representatives,']. — Whereas  It 
Is  expedient  that  provision  should  be  made  for  the  better  granting  of 
confirmations  in  certain  cases  in  Scotland:  Be  it  therefore  enacted  by 
the  Eing^s  most  excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  aathority  of  the  same,  that 
fi'om  and  after  the  passing  of  this  Act,  in  all  cases  of  intestate  suc- 
cession, where  any  person  or  persons  who,  at  the  period  of  the  death 
of  the  intestate,  being  next  of  kin,  shall  die  before  confirmation  be 
expede,  the  right  of  such  next  of  kin  shall  transmit  to  his  or  her  re- 
presentatives, so  that  confirmation  may  or  shall  be  granted  to  such 
representatives  in  the  same  manner  as  confirmation  might  have  been 
granted  to  such  next  of  km  immediately  upon  the  death  of  such  in- 
testate. 

2.  [Court  to  regulate  caution  to  be  found,] — And  be  it  further 
enacted  that  from  and  after  the  first  day  of  January  One  thousand 
eight  hundred  and  twenty -four,  caution  shall  not  be  required  to  be 
found  by  executors-nominate,  and  in  all  other  cases  the  Court 
granting  confirmation  shall  fix  the  amount  of  the  sum  for  which 
caution  shall  be  found  by  the  person  or  persons  to  whom  confirmation 
shall  be  granted,  not  exceeding  the  amount  confirmed. 

3.  [Partial  confirmations  to  cease.] — And  be  it  further  enacted 
that  from  and  after  the  first  day  of  January  One  thousand  eight 
hundred  and  twenty-four,  every  person  requiring  confirmation  shall 
confirm  the  whole  moveable  estate  of  a  deceased  person  known  at  the 
time,  to  which  such  person  shall  make  oath  :  Provided  always  that 
it  shall  and  may  be  lawful  to  eik  to  such  confirmation  any  part  of 
such  estate  that  may  aftei'wards  be  discovered,  provided  the  whole 
of  such  estate  so  discovered  shall  be  added  upon  oath  as  aforesaid : 
Provided  nevertheless,  that  nothing  herein  contained  shall  affect  or 
alter  the  provision  made  with  respect  to  special  assignations  by  an 
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Act  of  the  Scottish  Parliament,  made  in  the  year  One  thousand  ax 
hundred  and  ninety,  intituled  Act  anent  the  confirmation  qfUsiamemti. 
4.  [/n  cases  of  executor's  creditor  confirmation  to  be  graniedJ] — 
Provided  farther  and  be  it  enacted,  that  in  the  case  of  confirmation 
by  execntor^s  creditor,  snch  confirmation  may  be  limited  to  the 
amoant  of  the  debt  and  sum  confirmed  to  which  snch  creditor  shall 
make  oath :  Provided  always  that  notice  of  every  application  for  ocm- 
firmation  by  any  executor's  creditor  shall  be  inserted  in  the  Edinburgh 
Gazette^  at  least  once,  immediately  after  such  application  shall  be 
made ;  in  evidence  whereof,  a  copy  of  the  gazette  in  which  sodi 
notice  shall  have  been  inserted  shall  be  produced  in  Conrt  before  any 
such  confirmation  shall  be  further  proceeded  in. 


21  1^  22  Vict.,  c.  56. — ^An  ACT  to  amend  the  Law  relating  to 
the  Confirmation  of  Executors  in  Scotland,  and  to  extend 
over  all  Parts  of  the  United  Kingdom  the  effect  of  such 
Confirmation,  and  of  Grants  of  Probate  and  Administra- 
tion.—23d  July  1858. 

Whereas  it  is  expedient  to  amend  the  law  relating  to  the  confirmataon 
of  executors  in  Scotland,  and  to  extend  over  the  United  EJngdom  the 
effect  of  such  confirmation,  and  of  grants  of  probate  and  administra- 
tion :  Be  it  enacted  by  the  Queen's  most  excellent  Majesty^  bj  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

1.  [Practice  of  raising  edicts  ofexecutry  to  cease.'] — From  and  aiVer 
the  twelfth  day  of  November  One  thousand  eight  hundred  and  fifty- 
eight,  the  practice  of  raising  edicts  of  executry  before  the  Commissaxy 
Courts  in  Scotland,  for  the  decemiture  of  executors  to  deceased  per- 
sons, shall  cease,  and  it  shall  not  be  competent  to  any  person  to  ob- 
tain himself  decerned  executor  in  viitue  of  any  snch  edict  raised  sub- 
sequently to  the  date  aforesaid, 

2.  Petition  to  Commissary  to  be  substituted.  Form  of  petition  as  tk 
schedule^A).'] — From  and  aiter  thedate  aforesaid  every  person  dealroiis 
of  being  decerned  executor  of  a  deceased  person  as  disponee,  next  of 
kin,  creditor,  or  in  any  other  character  whatsoever  now  competent,  or 
of  having  some  other  person,  possessed  of  such  character,  decerned 
executor  to  a  deceased  person,  shall,  instead  of  applying,  as  hereto- 
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fore,  for  an  edict  of  execntry  from  the  commissary,  present  a  petition 
to  the  commissary  for  the  appointment  of  an  executor,  which  petition 
shall  be  in  the  form  as  nearly  as  may  be  of  the  schedule  (A),  hereunto 
annexed,  and  shall  be  subscribed  by  the  petitioner,  or  by  his  agent. 

3.  [To  whom  petition  to  he  presented,"] — Such  petition  shall  be  pre- 
sented to  the  commissary  of  the  county  wherein  the  deceased  died 
domiciled^  and  in  the  case  of  persons  dying  domiciled  furth  of  Scotland, 
or  without  any  fixed  or  known  domicile,  having  personal  or  moyeable 
property  in  Scotland,  to  the  commissary  of  Edinburgh. 

4.  IMode  of  intimating  petition."] — Every  such  petition,  in  place  of 
being  published  at  the  kirk-door  and  market-cross,  as  edicts  of  exe- 
cutry  have  been  in  use  to  be  published,  shall  be  intimated  by  the  com- 
missary-clerk affixing  on  the  door  of  the  commissary  court-house,  or 
In  some  conspicuous  place  of  the  court  and  of  the  office  of  the  commis- 
sary-clerk, in  such  manner  as  the  commissary  may  direct,  a  full  copy 
of  the  petition,  and  by  the  Keeper  of  the  Record  of  Edlctal  Citations  at 
Edinburgh  inserting  in  a  book,  to  be  kept  by  him  for  that  purpose,  the 
names  and  designations  of  the  petitioner  aud  of  the  deceased  person, 
the  place  and  date  of  his  death,  and  the  character  in  which  the  peti- 
tioner seeks  to  be  decerned  executor,  which  particulars  the  Keeper  of 
the  Record  of  Edictal  Citations  shall  cause  to  be  printed  and  published 
weekly,  along  with  the  abstracts  of  the  petitions  for  general  and  spe- 
cial services,  in  the  form  of  schedule  B,  hereunto  annexed :  Provided 
always,  that  to  enable  the  Keeper  of  the  Record  of  Edictal  Citations  to 
make  such  publication,  the  commissary- clerk  shall  transmit  to  him  the 
said  particulars,  and  to  enable  the  commissary  clerk  to  grant  the  cer- 
tificate after-mentioned,  the  Keeper  of  the  Record  of  Edictal  Citations 
shall  transmit  to  the  commissary-clerk  a  copy,  certified  by  the  said 
keeper,  of  the  printed  and  published  particulars,  all  in  such  form  and 
manner  and  on  payment  of  such  fees  as  the  Court  of  Session  by  Act 
of  Sederunt  may  direct. 

5.  ICertificate  of  intimation  of  petition.  Additional  intimation  of 
petition  in  certain  cases.] — The  commissary-clerk,  after  receiving  the 
certified  copy  of  the  printed  and  published  particulars,  shall  forthwith 
certify  on  the  petition  that  the  same  has  been  intimated  and  published, 
in  terms  of  the  provisions  of  this  Act,  in  the  form  of  schedule  (C),  here- 
unto annexed,  and  such  certificate  shall  be  sufficient  evidence  of  the 
facts  therein  set  forth :  Provided  always,  that  where  a  second  petition 
for  confirmation  is  presented  in  reference  to  the  same  personal  estate, 
the  commissary  shall  direct  intimation  of  such  petition  to  be  made  to 
the  party  who  presented  the  first  petition. 
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6.  IProeedttre  on  pftitum,  Decree-daOoe.  ProvitoagtocaMiioiu] 
— On  the  expiration  of  nine  days  after  the  conunlssaiy-derk  shall 
have  certified  the  intimation  and  publication  of  a  petition  f(Mr  tbe  ap- 
pointment of  an  execntor  as  aforesaid,  the  same  may  be  called  in 
Coort,  and  an  execntor  decerned,  or  other  procednre  may  take  place, 
according  to  the  forms  now  in  nse  in  case  of  edicts  of  execotry,  and 
with  the  like  force  and  effect ;  and  decree-dative  may  be  extracted  on 
the  expiration  of  three  lawful  days  after  it  has  been  pronounced,  but 
not  sooner:  Provided  always  that  nothing  herein  contained  shall  alter 
or  affect  the  law  as  to  executors  finding  caution ;  and  that  bonds  of 
caution  for  executors  may  be  partly  printed  and  partly  written. 

7.  [JSot  to  affect  present  procedure.'] — Provided  always  that  nothing 
hereinbefore  contained  shall  alter  or  affect  the  course  of  procednre  now 
in  use  before  the  commissaries  in  confirmations  of  executors-nominate. 

8.  [  Where  inventories^  jrc,  may  be  recorded.  Confirmations  mtof 
he  ^an^.  ]~Inventories  of  personal  estates  of  deceased  persons  and 
relative  testamentary  writings  may  be  given  up  and  recorded  in,  and 
confirmations  may  be  granted  and  issued  by,  any  commissaiy-conit 
to  which  it  is  competent  to  apply  in  virtue  of  the  provisions  of  this 
Act  for  the  appointment  of  an  executor-dative  to  the  deceased* 

9.  [Inventory  may  include  personal  estate  m  any  part  of  United 
Kingdom.]  -—From  and  after  the  date  aforesaid,  it  shall  be  competent  to 
include  in  the  inventory  of  the  personal  estate  and  effects  of  any  p^son 
who  shall  have  died  domiciled  in  Scotland  any  personal  estate  or  effects 
of  the  deceased  situated  in  England  or  in  Ireland^  or  both :  Provided 
that  the  person  applying  for  confirmation  shall  satisfy  the  commissary, 
and  that  the  commissary  shall,  by  his  interlocutor,  find  that  the  de> 
ceased  died  domiciled  in  Scotland^  which  interlocutor  shall  be  con- 
clusive evidence  of  the  fact  of  domicile :  Provided  also  that  the  vaUne 
of  such  personal  estate  and  effects  situated  in  England  or  Ireland  re- 
spectively shall  be  separately  stated  in  such  inventory,  and  snch  in- 
ventory shall  be  impressed  with  a  stamp  corresponding  to  the  entire 
value  of  the  estate  and  effects  included  therein,  wheresoever  situated 
within  the  United  Kingdom. 

10.  [Form  and  effect  of  confirmations,'] — Confirmations  shall  be 
in  the  form  or  as  nearly  as  may  be  in  the  form  of  schedules  (D)  and 
(£)  hereunto  annexed  ;  and  such  confirmations  shall  have  the  same 
force  and  effect  with  the  like  writs  framed  in  terms  of  the  Acts  of  Se- 
derunt passed  on  the  twentieth  December  One  thousand  eight  hundred 
and  twenty-three,  and  the  twenty-fifth  February  One  thousand  eight 
hundred  and  twenty-four,  or  at  present  in  nse. 
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11.  l^Oatks  before  whom  to  be  taken,"] — Oaths  and  affirraatiODS  on 
inyentories  of  personal  estates  given  np  to  be  recorded  in  any  commis- 
sary-court may  be  taken  either  before  the  commissary  or  his  depute, 
or  the  commissary-clerk  or  his  depute,  or  before  any  commissioner 
appointed  by  the  commissary,  or  before  any  magistrate  or  justice  of  the 
peace  within  the  United  Kingdom  or  the  colonies,  or  any  British  consul. 

12.  [^Confirmation  produced  in  Probate  Court  of  England,  and 
sealed^  to  have  the  effect  of  probate  or  administration.'] — From  and 
after  the  date  aforesaid,  when  any  confirmation  of  the  executor  of  a 
person  who  shall  in  manner  aforesaid  be  found  to  have  died  domiciled 
in  Scotland^  which  includes,  besides  the  personal  estate  situated  in 
Scotland^  also  personal  estate  situated  in  England,  shall  be  produced 
in  the  principal  Court  of  Probate  in  England,  and  a  copy  thereof  de- 
posited with  the  registrar,  together  with  a  certified  copy  of  the  inter- 
locutor of  the  commissary,  finding  that  such  deceased  person  died 
domiciled  in  Scotland,  such  confirmation  shall  be  sealed  with  the  seal 
of  the  said  Court,  and  returned  to  the  person  producing  the  same,  and 
shall  thereafter  have  the  like  force  and  efifect  in  England  as  if  a  pro- 
bate or  letters  of  administration,  as  the  case  may  be,  had  been  granted 
by  the  said  Court  of  Probate. 

13.  [Cof\firmation  produced  in  Probate  Court  of  Dublin,  and  sealed, 
to  have  the  effect  of  probate  or  administraUonJ] — From  and  after  the 
date  aforesaid,  where  any  confirmation  of  the  executor  of  a  person 
who  shall  so  be  found  to  have  died  domiciled  in  Scotland,  which  in- 
cludes, besides  the  personal  estate  situated  in  Scotland,  also  personal 
estate  situated  in  Ireland,  shall  be  produced  in  the  Court  of  Probate 
in  Dublin,  and  a  copy  thereof  deposited  with  the  registrar,  together 
with  a  certified  copy  of  the  interlocutor  of  the  commissary,  finding 
that  such  deceased  person  died  domiciled  in  Scotland,  such  confirma- 
tion shall  be  sealed  with  the  seal  of  the  said  court,  and  returned  to 
the  person  producing  the  same,  and  shall  thereafter  have  the  like  force 
and  effect  in  Ireland  as  if  a  probate  or  letters  of  administration,  as  the 
case  may  be,  had  been  granted  by  the  said  Court  of  Probate  in  Dublin. 

14.  [Probate  or  letters  of  administration  produced  in  Commissary- 
court  and  certified,  to  have  effect  of  confirmation.]-^  From  and  after  the 
date  aforesaid,  when  any  probate  or  letters  of  administration  to  be 
granted  by  the  Court  of  Probate  in  England  to  the  executor  or  ad- 
ministrator of  a  person  who  shall  be  therein,  or  by  any  note  or  me- 
morandum written  thereon,  signed  by  the  proper  officer,  stated  to 
have  died  domiciled  in  England,  or  by  the  court  of  Probate  in  Ire- 
land, to  the  executor  or  administrator  of  a  person  who  shall  in  like 
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manner  be  stated  to  have  died  domiciled  in  Ireland^  shall  be  prodnced 
in  the  Commissaxy-conrt  of  the  county  of  Edinburgh^  and  a  copj 
thereof  deposited  with  the  'commissary  clerk  of  the  said  court,  the 
commissary-clerk  shall  indorse  or  write  on  the  back  or  face  of  such 
grant  a  certificate  in  the  form  as  near  as  may  be  of  the  schedule  (F) 
hereunto  annexed ;  and  such  probate  or  letters  of  administratioii,  be- 
ing duly  stamped,  shall  be  of  the  like  force  and  effect,  and  have  the 
same  operation  in  Scotland,  as  if  a  confirmation  had  beeu  granted  by 
the  said  court.* 

15.  [For  securing  ffie  stamp-dutiesj  probates^  ifc,<t  to  be  deemed 
granted  for  all  the  property  in  the  United  Kingdom,    Inventory  to  in- 
clude all  such  property."] — In  any  of  the  aforesaid  cases  where  the 
deceased  person  shall  be  stated  in  or  upon  the  probate  or  tetters  of 
administration  to  have  been  domiciled  in  England  or  in  Ireland^  as  the 
case  may  be,  such  probate  or  letters  of  administration  shall,  fix  the 
purpose  of  securing  the  payment  of  the  full  and  proper  stamp-duties, 
be  deemed  and  considered  to  be  granted  for  and  in  respect  of  the  whole 
of  the  personal  and  moveable  estate  and  effects  of  the  deceased  in 
the  United  Kingdom,  within  the  meaning  of  the  Act  of  Faiiianient 
passed  in  the  fifty-fifth  year  of  the  reign  of  King  George  the  Third, 
chapter  one  hundred  and  eighty-four,  and  of  all  other  Acts  of  Par- 
liament granting  or  relating  to  Stamp  Duties  on  probates  and  letters 
of  administration    in  England  and  Ireland  respectively ;  and  the 
affidavit  required  by  law  to  be  made  on  applying  for  probate  or  letters 
of  administration  in  England  or  Ireland  as  to  the  value  of  the  estate  and 
effects  of  the  deceased ;  and  also  where  the  commissary  shall  in  manner 
aforesaid  find  that  the  deceased  was  domiciled  in  Scotland^  the  inTen- 
tory  required  by  law  to  be  exhibited  and  recorded  in  the  proper  Com- 
missary Court  in  Scotland  before  obtaining  confirmation,  or  intermit- 
ting with  or  entering  upon  the  possession  or  management  of  the 
personal  or  moveable  estate  or  effects  of  the  deceased  in  SeoiiaMd^ 
shall  respectively  extend  to  and  include  the  if  hole  of  the  personal  and 
moveable  estate  of  the  deceased  person  in  the  United  Kingdom^  and 
the  value  thereof;  and  the  stamp-duties  for  the  time  being  charge- 
able on  probates  and  letters  of  administration  and  on  inventories 
respectively  shaU  be  chargeable  upon  any  probate  or  letters  of  ad- 


•  The  "  Confirmation  and  Probate  Amendment  Act,  1869  **  (22  Vict, 
c.  80),  indemnifies  and  protects  all  persons,  &c.,  making  payments  vp^ia 
confirmations  and  probates  under  the  Act  of  1858,  notwithstanding  aav 
defect  or  circumstance  affecting  their  validity. 
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ministration  to  be  granted,  and  any  inventory  to  be  exhibited  and 
recorded  as  aforesaid  respectively,  for  and  in  respect  of  the  whole 
of  the  personal  and  moveable  estate  and  effects  of  the  deceased  in 
the  United  Kingdom  and  the  value  thereof,  and  the  said  affidavit 
shall  also  separately  specify  the  value  of  the  said  estate  and  effects 
in  Scotland. 

16.  [^Provmons  of  former  Acts  to  apply  to  the  probates,  letters  of 
administration,  and  inventories  mentioned  in  this  ActJ] — For  the  pur- 
pose aforesaid,  and  also  for  granting  relief  where  too  high  a  stamp- 
daty  shall  have  been  paid  on  any  such  probate,  or  letters  of  adminis- 
tration, or  inventory,  the  provisions  contained  in  sections  forty,  forty- 
one,  forty-two,  and  forty-three,  of  the  said  Act  passed  in  the  fifty-fifth 
year  of  his  majesty  King  George  the  Third,  relating  to  probates  and 
letters  of  administration  granted  in  England,  and  the  like  provisions 
in  the  Act  passed  in  the  fifty-sixth  year  of  the  said  King,  chapter 
fifty-six,  relating  to  probates  and  letters  of  administration  granted  in 
Ireland,  and  the  provisions  contained  in  the  Act  passed  in  the  forty- 
eighth  year  of  the  said  King,  chapter  one  hundred  and  forty-nine, 
relating  to  inventories  in  Scotland,  and  also  all  other  provisions  con- 
tained in  the  said  Acts  respectively,  or  in  any  other  Act  or  Acts 
relating  to  probates  and  letters  of  administration  and  inventories  re- 
spectively, shall  apply  to  the  probates  and  letters  of  administration  to 
which  effect  is  given  by  this  Act,  and  to  the  whole  of  the  personal 
and  moveable  estate  of  the  deceased  for  or  in  respect  of  which  the 
same  shall,  in  pursuance  of  this  Act,  be  deemed  to  be  granted, 
wheresoever  situate  in  the  United  Kingdom ;  and  also  to  the  inven- 
tories in  which  the  whole  of  the  pei'sonal  and  moveable  estate  of  the 
deceased,  wheresoever  situate  in  the  United  Kingdom,  ought,  in  pur- 
suance of  this  Act,  to  be  included,  in  as  full  and  ample  a  manner  as 
if  all  such  provisions  were  herein  enacted  in  reference  to  such  pro- 
bates, letters  of  administration,  and  inventories  respectively. 

17.  [^Affidavit  as  to  domicile  to  be  made  on  applying  for  probate  or 
administration.'] — Provided  that  in  any  case  where,  on  applying  for 
probate  or  letters  of  administration,  it  shall  be  required  to  be  stated 
as  foresaid  that  the  deceased  was  domiciled  in  England  or  in  Ireland, 
the  affidavit  so  as  aforesaid  required  by  law  shall  specify  the  fact 
according  to  the  deponent's  belief,  which  shall  be  sufficient  to  autho- 
rise the  same  to  be  so  stated  in  or  upon  the  probate  or  letters  of 
administration ;  Provided  also  that  any  such  statement,  and  the 
interlocutor  of  the  commissary  finding  that  the  deceased  was  domi- 
ciled in  Scotland,  shall  be  evidence  and  have  effect  for  the  purposes  of 
this  act  only. 
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18.  {^Acts  of  Sederunt  to  be  pcusedforfoUowing  out  purposes  of  this 
Act.'\ — It  shall  be  competent  to  the  Court  of  Session,  and  thej  are 
hereby  authorised  and  required,  from  time  to  time,  to  pass  such  Acts 
of  Sederunt  as  shall  be  necessary  and  proper  for  regulating  in  all 
respects  the  proceedings  under  this  Act  before  the  commissary  of 
Edinburgh  and  other  commissaries  in  Scotland^  and  following  out  the 
purposes  of  this  Act,  and  also  the  fees  to  be  paid  to  agents  before  the 
said  courts,  and  to  the  commissary  clerks  and  other  officers  of  oomt, 
and  the  expense  of  publication  of  petitions. 

19.  ^Former  Acts  of  Sederunt  repealed  if  inconsistent  with  this  Act."] 
— ^All  former  Acts,  and  Acts  of  Sederunt  made  in  virtue  thereof,  so 
far  as  inconsistent  with  the  present  Act,  are  hereby  repealed ;  and 
this  Act  may  be  amended  or  repealed  by  any  Act  to  be  passed  daring 
the  present  session  of  Parliament,  and  may  be  cited  as  the  "  Confir- 
mation and  Probate  Act,  1858." 

20.  IJnterpretation  of  terms.'} — ^The  word  "  commissary"  shall  in- 
clude commissary-depute,  and  the  term  "commissary-clerk"  shall 
include  commissary-derk-depute. 


SCHEDULES  to  which  the  foregoing  Act  refers. 

SCHEDULE  (A). 
Form  of  a  Petition  for  appointment  of  an  executor  to  a  deceased  person. 

Unto  the  honourable  the  Commissary  of  {specify  the  countyj^  the  petition 
of  A  £  [here  name  and  design  the  petitioner']  ; 
Humbly  sheweth, 
That  the  late  C  D  [here  name  and  design  the  deceased  person  to  whom  an 
executor  is  sought  to  he  appointed]  died  at  [specify  place]  on  or  about  the 
[specify  date]y  and  had  at  the  time  of  his  death  his  ordinary  or  principal 
domicile  in  the  county  of  [epecify  county  j  or  "  furth  of  Scotland,"  or  "with- 
out any  fixed  domicile/'  or  "  without  any  known  domicile/*  as  the  cote 
may  be]. 

That  the  petitioner  is  the  only  son  and  next  of  kin  [or  ettUe  what  other 
relationship^  character ^  or  title  the  petitioner  has,  giving  him  right  to  apply  for 
the  appointment  of  executor]. 

May  it  therefore  please  your  Lordship  to  decern  the  petitioner  execu- 
tor-datiye  qua  next  of  kin  to  the  said  C  D  [or  state  the  other 
character  in  which  the  petitioner  claims  to  be  appointed  exeeutorj^ 
According  to  justice,  &c. 

[Signed  by  the  Petitioner  or  his  offent.] 
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SCHEDULE  (B). 

Roll  of  Petitions  for  the  appointment  of  executors  tn  Commissary  Courts 

in  Scotland. 


Coanty. 

Name  and  Desiirna- 
tioD  of  Petitioner. 

Title  of 
Petitioner. 

Name  and  Designa- 
tion of  I>efunct. 

Place  and  Date 
of  Death. 

Edinburgh. 

A  B,  Writer  in 
Edinburgh. 

Next  of 
Kin. 

C  /?,  Merchant 
in  Edinburgh. 

No.     George 
Street,  Edin- 
burgh,      Ist 
January  1867. 

SCHEDULE  (C). 
Form  of  Certificate  by  commissary-clerk  of  publication  of  a  Petition 
for  the  Appointment  of  an  Executor. 

I,  A  Bf  commissary-clerk  [or  "  commissary-clerk-depute,  as  the  case 
may  be\  of  the  county  of  [specify  cofunty\  hereby  certify  that  this  petition 
was  intimated  by  affixing  a  copy  thereof  on  the  door  of  the  court-house 
[if  some  other  place  has  been  directed  by  the  commissary ^  specify  it\  on  the 
[specify  date"],  and  by  being  published  by  the  Keeper  of  the  Record  of 
Edictal  Citations  at  Edinburgh,  in  the  printed  roll  of  petitions  for  the  ap- 
pointment of  executors  in  the  commissary  courts  of  Scotland,  printed 
and  published  on  [specify  date']. 

A  B. 


SCHEDULE  (D). 

Form  of  a  Testament-Dative  or  confirmation  of  the  executor  of  a  person 

who  has  died  without  naming  one. 

I,  A  By  commissary  of  the  county  of  [specify  county"],  considering  that 
by  my  decree,  dated  [specify  date]^  I  decerned  C  D  executor-dative  qua 
next-of-kin  [or  other  character^  as  the  ease  may  be,]  of  the  late  E  F, 
who  died  at  [specify  place],  on  [specify  date],  and  seeing  that  the  said 
C  D  has  since  given  up  on  oath  an  inventory  of  the  personal  estate  and 
effects  of  the  said  E  F  at  the  time  of  his  death  situated  in  Scotland  [or 
situated  in  Scotland  and  Englat^d,  or  in  Scotland  and  Ireland,  or  in  Scot- 
land, England,  and  Ireland,  as  the  ease  may  be,]  amounting  in  value  to 

pounds,  which  inventory  has  been  recorded  in  my  court 
books,  of  date  [specify  date],  and  that  he  has  likewise  found  caution  for 
his  acts  and  intromissions  as  executor  :  therefore  I,  in  her  Majesty's  name 
and  authority,  make,  constitute,  ordain,  and  confirm  the  said  C  D  execu- 
tor-dative qua  [specify  character]  to  the  defunct,  with  full  power  to  him  to 
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uplift,  receive,  administer,  and  dispose  of  the  said  personal  estate  and 
effects,  and  grant  discharges  thereof,  if  needful  to  pursne  therefor,  and 
generally  every  other  thing  concerning  the  same  to  do  that  to  the  office 
of  executor-dative  qua  [jspeei/if  character]  is  known  to  belong ;  providing 
always,  that  he  shall  render  just  count  and  reckoning  for  his  intromis- 
sions therewith  when  and  where  the  same  shall  be  legally  required. 

Given  under  the  seal  of  ofiSce  of  the  commissariot  [tpeeify  eoMify], 
and  signed  by  the  clerk  of  the  court  at  [specif y  place\^  the  [tpodfy 
date]. 

To  be  signed  by  the  commistary-clerk  or  hit  depute^ 
sealed  with  the  seal  of  office. 


SCHEDULE  (E). 
Form  of  a  Testament  Testamentar  or  Co^fimuUion  of  an  Executor- 

nominate. 
I,  A  By  commissary  of  the  county  of  [specify  county^  considering  that 
the  late  C  D  died  at  [specify  place\,  upon  [specify  deUe],  and  that  by  his 
last  will  [or  other  writing  containing 'the  nomination  of  executor']^  dated  [spe- 
cify date\  and  recorded  in  my  court  books  upon  [specify  date],  the  said 
C  D  nominated  and  appointed  ^  ^  to  be  his  executor,  and  that  the  said 
E  F  has  given  up  on  oath  an  inventory  of  the  personal  estate  and  effects 
of  the  said  C  D  Bi  the  time  of  his  death  situated  in  Scotland  [or  sdta- 
ated  in  Scotland  and  England,  or  situated  in  Scotland  and  Ireland,  or  sita- 
ated  in  Scotland,  England,  and  Ireland,  as  the  ease  may  &e],  amounting  in 
value  to  pounds,  which  inventory  has  likewise  been  re- 

corded in  my  court  books  of  date  [specify  date] :  Therefore  I,  in  her  Ma- 
jesty's name  and  authority,  ratify,  approve,  and  confirm  the  nomination  of 
executor  contained  in  the  foresaid  last  will  [or  other  writing  contasning  the 
nomination  of  executor] ;  and  I  give  and  commit  to  the  said  E  F  full  power 
to  uplift,  receive,  administer,  and  dispose  of  the  said  personal  estate  and 
effects,  grant  discharges  thereof,  if  needful  to  pursue  therefor,  and  gene- 
rally every  other  thing  concerning  the  same  to  do  that  to  the  office  of  an 
executor-nominate  is  known  to  belong ;  providing  always,  that  he  shall 
ronder  just  count  and  reckoning  for  his  intromissions  therewith  when  and 
whero  the  same  shall  be  legally  required. 

Given  under  the  seal  of  office  of  the  commissariot  of  [specify  eovnrjr], 
and  signed  by  the  clerk  of  court  at  [specify  place],  the  [ep^ei/^ 
daU]. 

To  be  signed  by  the  commissary-clerk  or  his  depute^  assd 
sealed  with  the  seal  of  office. 

SCHEDULE  (F). 
I,  A  B,  commissary-clerk  [or  commissary-clerk-depute]  of  the  ooontj 
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of  Edinhnrgh,  hereby  certify  that  this  grant  of  probate  has  [or  these  let- 
ters of  administration  have]  been  produced  in  the  commissary  court  of  the 
said  comity,  and  that  a  copy  thereof  has  been  deposited  with  me. 


ACT  of  SEDERUNT  to  regulate  Proceedings  before  Commis- 
saries, and  the  Fees  of  Clerks  of  Commissary  Courts,  under 
the  Act  of  Parliament  21st  and  22d  Vict.,  cap.  56. — Idih 
March  1859. 

Whereas,  by  the  Act  21  and  22  Victoria,  c.  56,  entitled,  "  An  I^ct  to 
amend  the  Law  relating  to  the  confirmation  of  ezecators  in  Scotland,  and 
to  extend  over  all  parts  of  the  United  Kingdom  the  effects  of  such  confir- 
mation, and  the  grants  of  prob&te  and  administration,"  it  is  enacted,  sec- 
tion 4,  with  reference  to  petitions  for  the  appointment  of  executors,  that 
"  every  such  petition,  in  place  of  being  published  at  the  kirk-door  and 
market  cross,  as  edicts  of  executry  have  been  in  use  to  be  published,  shall 
be  intimated  by  the  commissary-clerk  affixing  on  the  door  of  the  commis- 
sary court-house,  or  in  some  conspicuous  place  of  the  court,  and  of  the 
office  of  the  commissary-clerk,  in  such  manner  as  the  commissary  may 
direct,  a  full  copy  of  the  petition,  and  by  the  Keeper  of  the  Record  of  Edictal 
Citations  at  Edinburgh  inserting  in  a  book,  to  be  kept  by  him  for  that 
purpose,  the  names  and  designations  of  the  petitioner,  and  of  the  deceased 
person,  the  place  and  date  of  his  death,  and  the  character  in  which  the 
petitioner  seeks  to  be  decerned  executor,  which  particulars  the  Keeper  of 
the  Record  of  Edictal  Citations  shall  cause  to  be  printed  and  published 
weekly,  along  with  the  abstracts  of  the  petitions  for  general  and  special 
services,  in  the  form  of  schedule  (6)  hereunto  annexed :  Provided  always, 
that  to  enable  the  Keeper  of  the  Record  of  Edictal  Citations  to  make  such 
publication,  the  commissary-clerk  shall  transmit  to  him  the  said  particu- 
lars, and  to  enable  the  commissary-clerk  to  grant  the  certificate  after- 
mentioned,  the  Keeper  of  the  Record  of  Edictal  Citations  shall  transmit  to 
the  commissary-clerk  a  copy,  certified  by  the  said  keeper,  of  the  printed 
and  published  particulars,  all  in  such  form  and  manner  and  on  payment 
of  such  fees  as  the  Court  of  Session  by  Act  of  Sederunt  may  direct."  And 
it  is  farther  enacted,  section  18,  that  "it  shall  be  competent  to  the  Court 
of  Session,  and  they  are  hereby  authorised  and  required  from  time  to 
time  to  pass  such  Acts  of  Sederunt  as  shall  be  necessary  and  proper,  for 
regulating  in  aU  respects  the  proceedings  under  this  Act  before  the  com- 
missary of  Edinburgh,  and  other  commissaries  in  Scotland,  and  following 
out  the  purposes  of  this  Act,  and  also  the  fees  to  be  paid  to  agents  before 
the  said  courts,  and  to  the  commissary-clerks  and  other  officers  of  court, 
and  the  expense  of  publication  of  petitions," — 
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The  Lords  of  Council  and  Session,  in  pursuance  of  the  powers  vested 
in  them  by  the  said  Act,  do  hereby  enact  and  declare — 


1 .  That  when  a  petition  is  pre- 
sented to  the  commissary  for  the 
appointment  of  an  executor,  the 
commissary -clerk  of  Edinburgh 
shall  transmit,  in  a  safe  and  con- 
venient manner,  and  the  other 
commissary-clerloB  shall  transmit, 
through  the  post-office,  to  the  keep- 
er of  the  record  of  edictal  citations 
at  Edinburgh,  a  note  specifying  the 
nam^  and  designations  of  the  peti- 
tioner, and  of  the  deceased  person, 
the  place  and  date  of  his  death, 
and  the  character  in  which  the  peti- 
tioner seeks  to  be  decerned  execu- 
tor; and  the  said  note  of  particulars 
shall  be  framed  as  nearly  as  may  be 
in  the  form  of  schedule  (B)  annexed 
to  the  said  Act,  and  shall  be  dated 
and  subscribed  by  the  commissary- 
clerk. 

2.  That  the  keeper  of  the  record 
of  edictal  citations  shaU  transmit, 
through  the  post-office,  to  the  com- 
missary-clerk, a  certified  copy  of 
the  printed  and  published  particu- 
lars, in  the  form  of  schedule  (B)  an- 
nexed to  the  said  Act,  and  which  copy 
shall  be  dated  and  subscribed  by 
the  said  keeper,  and  the  said  certi- 
fied abstracts  shall  be  preserved  by 
the  commissary-clerk,  and  made 
patent  to  all  persons  desiring  to 
see  the  same,  on  payment  of  the 
fee  specified  in  the  table  hereto  an- 
nexed. 

3.  That  the  copies  of  the  abstracts 
of  petitions  for  the  appointment  of 
an  executor  shall  be  printed- by 
the  keeper  of  the  record  of  edictal 
citations,  and  sold  to  the  public  at 
such  prices  as  may  be  estimated  to 
be  sufficient  to  pay  the  expense  of 
printing  the  same ;  and  the  print- 
ing and  sale  of  the  said  abstracts 
ahull  be  subject  to  the  same  regula- 

~  those  applicable  to  the  mi- 
and  record  of  edictal  cita- 


tions, by  the  22d  section  of  the  Act 
1  and  2  Vict.,  c.  118. 

4.  That  the  certificate  of  inti- 
mation to  be  granted  by  the  com- 
missary-clerk, in  terms  of  section  b 
and  schedule  (C)  of  the  Act,  shall 
be  dated,  and  date  of  the  certificate 
shall  regulate  the  time  when  the 
petition  for  appointment  of  an  exe- 
cutor may  be  called  in  court,  in 
terms  of  section  6  of  the  Act. 

6.  That  when  a  second  petition 
for  confirmation  is  presented  in  re- 
ference to  the  same  personal  estate, 
intimation  shall  be  made  to  the 
party  who  presented  the  first  peti- 
tion, in  termd  of  the  6th  section  of 
the  Act;  and  in  all  other  reelects 
the  procedure  regarding  such  se- 
cond petition  shall  be  the  same  as 
that  directed  by  the  Statute  and 
this  Act  in  regard  to  a  first  peti- 
tion. 

6.  That  when  a  party  shall  be 
desirous  to  include  in  the  inven- 
tory of  the  personal  estate  and  ef- 
fects of  any  person  who  shall  have 
died  domiciled  in  Scotland,  any 
personal  estate  or  effects  of  the  de- 
ceased situated  in  England  or  in 
Ireland,  or  both,  a  statement  to 
that  effect  shall  be  made,  either  in 
the  original  petition  for  appoint- 
ment of  an  executor,  or  in  a  sepa- 
rate petition  to  be  presented  to  the 
commissary. 

7.  That  the  certificate  to  be 
granted  by  the  commissary -clerk 
of  the  county  of  Edinburgh  upon 
grants  of  probate  and  admlnia- 
tration,  in  terms  of  section  14 
and  schedule  (F)  of  the  Act,  shall 
be  dated  as  well  as  subscribed  by 
him. 

8.  That  all  copies  of  probates  or 
letters  of  administration  deposited 
with  the  commissary-clerk  of  the 
county  of  Edinburgh,  under  the 
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14th  section  of  the  said  Act,  shall 
be  made  patent  to  all  persons  de- 
siring to  see  the  same,  on  payment 
of  the  fee  specified  in  the  table 
hereto  annexed;  and  when  required, 
the  sfliid  commissary-clerk  shall  fur- 
nish copies  or  excerpts  of  said 
documents  on  payment  of  the  fee 
specified  in  the  said  Table. 

9.  That  the  practitioners  in  the 
commissary  courts  shall  be  entitled 
to  charge  the  fees  contained  in  the 
table  authorised  by  the  Act  of  Sede- 
runt of  10th  March  1849,  so  far  as 
applicable  to  the  proceedings  under 
the  said  Act  of  21  and  22  Vict., 
c.  66. 

10.  That  from  and  after  the  Ist 
day  of  April  next,  the  clerks  of  all 
commissary  courts  shall  be  entitled 


table  hereto  annexed,  until  the 
same  shall  be  altered  in  terms  of 
law,  and  no  other  or  higher  fees 
shall  be  charged  by  them. 

11.  That  the  said  clerks  and 
their  successors  in  office,  shall  enter 
in  a  book  to  be  kept  by  them  for 
the  purpose,  an  accurate  account  of 
the  whole  fees  and  emoluments  re- 
ceived by  them  from  the  com- 
mencement of  this  act,  and  shall, 
on  the  Ist  of  April  in  each  year, 
or  within  ten  days  thereafter,  trans- 
mit to  the  Queen's  Remembrancer 
in  Exchequer  an  abstract  of  the 
fees  and  emoluments  received  by 
them  for  the  year  immediately 
preceding,  in  order  that  the  amount 
of  such  fees  and  emoluments  may 
be  known. 


to  charge  the  fees  specified  in  the 

And  the  Lords  appoint  this  Act,  and  the  relative  Table  of  Fees,  to  be 
inserted  in  the  Books  of  Sederunt,  and  printed  and  published  in  common 
form.  (Signed)  Dun.  M'Nkill,  I.P.D. 


TABLE  OF  FEES  FOR  CLERKS  OF  COMMISSARY  COURTS. 


I. — In  Applications  for  Appointments  of  Executors-dative,  and 
other  Procedure,  under  the  Act  21  and  22  Vict.,  c.  66 : — 

1.  For  receiving,  examining,  and  marking  each  petition  for 

the  appointment  of  an  executor-dative,  affixing  copies 
thereof,  framing  and  transmitting,  free  of  charge,  the 
abstract  thereof  to  the  Keeper  of  the  Record  of  Edict al 
Citations,  receiving  and  examining  abstract  published 
by  said  keeper,  writing  the  certificate  of  intimation  on 
the  principal  petition,  including  fee  on  the  decree-dative, 

2.  And,  in  addition,  when  a  second  petition  is  presented,  bo- 

sides  the  above  fees  on  such  second  petition,  if  the  clerk 
shall  be  directed  to  intimate  the  same,  for  such  inti- 
mation   


II. — Inventories,  Confirmations,  and  other  Official  Business: — 

8.  For  receiving  and  examining  inventories,  with  relative 
oath,  and  for  receiving  and  examining  testamentary 
writings  containing  appointment  of  executors  and  rela- 
tive inventory  and  oath — 
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When  the  amount  of  the  inyentory  is  under  £100 

£100  and  under    200 


800 

600 

700 

1.000 

8,000 

6,000 

10,000 

20,000 

40,000 


200      ... 
800      ... 
600      ... 
700      ... 
1,000      ... 
8,000      ... 
6,000      ... 
10,000      .. 
20,000      ... 
40,000  and  upwards 
4.  For  ezpeding  confirmations — 

a.  Testaments-dative,  for  all  the  duties  (besides  the 
charge  for  writings,  see  Art.  9)      .        .        .        . 
Eiks  thereto  at  same  rate. 
6.  Testaments  testamentar  .... 
When  the  amount  of  the  inventory  is  under  £60 

£60  and  under  100 

100      ...         200 

200      ...         800 

800      ...  600 

600      ...       1,000 

1,000      ...       2,000 

2,000      ...       8,000 

8,000       ...       4,000 

4,000       ...       6,000 

6,000       ...     10,000 

10,000      ...     20,000 

20,000      ...     40,000 

40,000  and  upwards 

Eiks  to  testaments  testamentar  at  same  rates. ' 

6.  For  making  out  and  receiving  bonds  of  caution — 

When  the  caution  is  under  £200  .        .        .        . 

£200  and  under  £600  .        .        .        . 

600  and  upwards 

6.  For  restriction  of  caution,  including  the  deliverance,  and 

receiving  and  marking  productions       .        .        .        . 

7.  For  writing,  viz. — 

For  recording  testaments,  inventories,  and  all  other  mat- 
ters required  to  be  recorded  ;  for  extracts  and  copies 
from  records,  extracts  of  inventories  or  testaments, 
including  certificate  on  certified  copies,  and  generally 
for  all  writings,  per  sheet  of  writing  or  printing 
Note. — ^Every  sheet  to  contain  260  words  :  one  sheet  to  be 
charged  when  the  whole  writing  does  not  exceed 
260  words,  and  if  there  be  any  remaining  number 
of  words  after  calculating  the  number  of  sheets  of 
260  words  each,  such  remainder  to  be  charged  as 
an  additional  sheet 


£    9. 

0    2 


0 
0 
0 
0 


6 
8     6 


5 
7 

8 


0  10 
0  12 

0  15 

1  0 

1  10 

2  0 
8    0 


O     1 


0 
0 
0 
0 
6 
0 
0 
0 
0 
0 


0    8     0 


0     1 

0 

0    2 

6 

0    4 

0 

0     5 

0 

0     7 

0 

0  10 

0 

0  12 

6 

0  15 

0 

1     0 

0 

1     6 

0 

1  10 

0 

2     0 

a 

4     0 

0 

6     0 

0 

0     6 

0 

0     7 

6 

0  10 

0 

0     2     6 
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8.  To  the  commissary-clerk  of  Edinburgh  — 

a.  For  collation  of  English  and  Irish  Probates,  or  letters 
of  administration,  per  sheet  of  250  words 

6.  For  entering  abstracts  of  such  probates,  or  letters  of 
administration  in  the  commissary  books,  and  grant- 
ing certificate,  in  form  of  schedule  (F) 

9.  For  famishing  materials  for  and  appending  the  Seal  of 

Court  to  confirmations  and  other  writs 

10.  Attendance  at  sealing  repositories  or  other  similar  busi- 

ness (exdusive  of  the  fee  for  marking  the  petition),  per 
hour 

11.  For  searches: — 

a.  For  giving  inspection  of  any  of  the  Records  of  Court, 
and,  in  Edinburgh,  of  any  copy  probate  lodged  with 
the  clerk,  each  case,  when  not  exceeding  five  years 

back 

If  beyond  five  years  .        .  - 

6.  For  searching  for  a  process  or  any  particular  docu- 
ment, when  the  search  is  made  by  the  clerk,  in- 
cluding certificate  of  search,  when  required.    If 
beyond  one  year,  and  not  exceeding  five 
Five  years  and  upwards 

12.  For  certificates  of  registration  of  testamentary  and  other 

documents 

18.  For  each  caveat 

III. — Judicial  Businest : — 

•14.  For  receiving,  and  marking,  and  calling  every  summons 

or  original  petition,  others  than  those  under  No.  1 
16.  For  every  defence,  answer,  and  reply       .... 

16.  For  receiving  and  marking  each  set  of  productions,  except 

the  first 

17.  For  each  deposition  of  a  witness,  including  attendance  at 

proofs 

18.  For  lending  or  receiving  back  process,  and  comparing  the 

same  with  the  inventory,  and  scoring  the  receipt 

19.  For  diligence  to  cite  witnesses,  writing  included     . 

20.  For  second  ditto  do 

21.  For  arrestments  and  loosing  of  ditto,  each 

22.  For  caption  to  compel  production  of  process     . 

28.  For  marking  intimation  of  sists  on  bills  of  advocation,  and 
sisting  procedure 

24.  For  each  deliverance  or  decree,  except  those  under  Nos.  1 
and  6 

26.  For  edicts  of  curatory 

26.  For  an  act  of  curatory,  per  sheet 

27.  For  extracts  (judicial),  per  sheet 

Dun.  M'Nsill, 


£   t.  d. 
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PART  VI. 


APPEALS  TO  HIGHER  COURTS. 


20  Geo,  JLj  c.  43. — An  ACT  for  taking  away  and  abolishing 
the  Heritable  Jurisdictions  in  that  part  of  Great  Britain 
called  Scotland;  and  for  making  satisfaction  to  the  Pro- 
prietors thereof ;  and  for  restoring  such  Jurisdictions  to  the 
Crown ;  and  for  making  more  eflfectual  provision  for  the 
Administration  of  Justice  throughout  that  part  of  the 
United  Kingdom,  by  the  King's  Court  and  Judges  there ; 
and  for  obliging  all  persons  acting  as  Procurators,  Writere, 
or  Agents  in  the  Law  of  Scotland  to  take  the  Oaths ;  and 
for  rendering  the  Union  of  the  two  Kingdoms  more  com- 
plete. 

34.  [Persons  aggrieved  by  sentence^  Sfc^of  the  Sheriff'' Camrt,  m 
criminal  cases^  not  inferring  loss  of  life  or  demembration^  or  m  mil 
where  tfte  sum  did  not  exceed  £12,  may  appeal  to  next  Circuit  OawrL} 
— And  to  the  end  that  the  jurisdiction  of  the  Circoit  Courts,  in  that 
part  of  Great  Britain  called  Scotland,  may  be  rendered  more  nsefiil 
and  beneficial  to  his  Majesty's  subjects  in  that  part  of  the  United 
Kingdom, — Be  it  farther  enacted,  by  the  authority  foresaid,  that  it 
shall  and  may  be  lawful  to  and  for  any  party  or  parties,  conceiving 
himself  or  themselves  aggrieved  by  any  interlocutor,  decree,  sentence^ 
or  judgment  of  the  Sheriflfs  or  Stewart's  Court  of  any  county,  shii^, 
or  stewartry,  or  of  the  conrts  of  any  royal  borough,  or  burgh  of  re- 
gality, or  barony,  or  of  any  court  of  any  Baron,  or  other  heritor  hav- 
ing such  jurisdiction,  as  is  not  hereby  abrogated  or  taken  away,  where 
such  interlocutor,  decree,  sentence,  orjudgmenf  shall  be  concemingmat- 
ters  criminal,  of  whatever  nature  or  extent  the  same  may  be,  except  all 
cases  which  infer  the  loss  of  life  or  demembration,  or  in  matters  civil, 
where  the  subject  matter  of  the  suit  did  not  exceed  in  value  the  sum 
of  Twelve  pounds  sterling,  to  complain,  and  seek  relief  agunst  the 
same,  by  appeal  to  the  next  circuit  court  of  the  circuit  wherein  such 
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county,  shire  or  stewartry,  rojal  burgh,  or  burgh  of  regality  or  barony, 
or  such  barony  or  estate  shall  lie,  so  as  no  such  appeal  be  competent 
before  a  final  decree,  sentence,  or  judgment  pronounced;  and  such 
appeal  it  shall  be  lawful  for  the  party  conceiving  himself  aggrieved  to 
take  and  enter  in  open  Court  at  the  time  of  pronouncing  such  decree, 
judgment,  or  sentence,  or  at  any  time  thereafter,  within  ten  days,  by 
lodging  the  same  in  the  hands  of  the  Clerk  of  Court  [Copy  to  be  de- 
livered to  the  respondents]^  and  serving  the  adverse  party  with  a  du- 
plicate thereof  personally,  or  at  his  dwelling-house,  or  his  procurator 
or  agent  in  the  cause,  and  serving  in  like  manner  the  inferior  judge 
himself,  in  case  the  appeal  shall  contain  any  conclusion  against  him 
by  way  of  censure,  or  reparation  of  damages,  for  alleged  wilful  injus- 
tice, oppression,  or  other  malversation ;  and  such  service  shall  be  suf- 
ficient summons  to  oblige  the  respondents  to  attend  and  answer  at 
the  next  Circuit  Court  which  shall  happen  to  be  held  fifteen  days  at 
least  after  sach  service  [Circuit  Court  to  proceed  in  summary  teay  in 
hearing  appeals,  and  award  costs  on  affirmance']  ;  and  thereupon  the 
judge  or  judges  at  such  Circuit  Court  shall  and  may  proceed  to  cog- 
nosce, hear,  and  determine  any  such  appeal  or  complaint,  by  the  like 
rules  of  law  and  justice  as  the  Court  of  Session  or  Court  of  Justiciary 
respectively  may  now  cognosce  and  determine  in  suspensions  of  the 
interlocutors,  decrees,  sentences,  or  judgments  of  such  inferior  courts ; 
but  the  said  Circuit  Court  shall  proceed  therein  in  a  summary  way ; 
and  in  case  they  shall  find  the  reasons  of  any  such  appeal  not  to  be 
relevant,  or  not  instructed,  or  shall  determine  against  the  party  so 
complaining  or  appealing,  the  said  judge  or  judges  shall  condemn  the 
appellant  or  complainer  in  such  costs  as  the  Court  shall  think  proper 
to  be  paid  to  the  other  party,  not  exceeding  the  real  costs  bona  fide 
expended  by  such  party ;  and  the  decree,  sentence,  or  judgment  of 
such  Circuit  Court,  in  any  of  the  cases  aforesaid,  shall  be  final. 

36.  [Appellants  to  give  security.  Clerk  of  the  Court  answerable  for 
the  iecurityJ] — Provided  always  that,  wherever  such  appeal  shall  be 
brought,  such  complainer,  at  the  same  time  he  enters  his  appeal  as 
aforesaid,  shall  lodge  in  the  hands  of  the  Clerk  of  Court  from  which 
the  appeal  is  taken,  a  bond  with  sufficient  cautioner  for  answering 
and  abiding  by  the  judgment  of  the  Circuit  Court,  and  for  paying  the 
costs,  if  any  shall  be  by  that  Court  awarded ;  and  the  Clerk  of  Court 
shall  be  answerable  for  the  sufficiency  of  such  cautioner. 

87.  [Circuit  Courts  not  able  to  determine  appeal^  to  certify  the 
same  to  the  Session.] — Provided  always,  and  it  is  hereby  enacted  by 
the  authority  aforesaid,  that  in  case  such  Circuit  Court  shall,  in  cog- 
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noscing  or  proceeding  npon  snch  appeal,  find  any  difficoHj  to  arise^ 
that  bj  meaoB  thereof  sach  Circoit  Comt  cannot  proceed  to  tbe  de- 
termination of  the  same  consistenUy  with  justice  and  tiie  natnre  cf 
the  case ;  in  anj  snch  case,  and  not  otherwise,  it  shall  and  vamy  b« 
lawful  to  and  for  snch  Cireoit  Conrt  to  certify  snch  appeal,  together 
with  the  reasons  of  snch  difficaltj,  and  the  proceedings  therenpoB  had 
before  snch  Circuit  Conrt,  to  the  Conrt  of  Session  or  Court  of  Jasd- 
ciary  respectively;  which  Courts  are  hereby  respectively  aaUumsed 
and  required  to  proceed  in  and  determine  the  same. 


31  <^  32  Vict,  c.  100.— An  ACT  to  amend  tjie  Procedure  in 
the  Court  of  Session,  and  the  judicial  arrangements  in  the 
Superior  Courts  of  Scotland,  and  to  make  certain  change» 
in  the  other  Courts  thereof. — 3l8t  July  1868. 

VII. — Appeaub  from  Imferiob  Coubts. 


64.  \ProceM  ofadvoctUUm  alH^ished,']-^The  process  of 
is  hereby  abolished. 

65.  lAppeali  substituted  for  advocation.'] — Wherever,  aooordin^ 
to  the  present  law  and  practice,  it  is  competent  to  advocate  to  th« 
ODurt  of  Session  a  judgment  (final  or  not  final,  as  the  case  may  be) 
of  any  Sheriff  or  other  inferior  court  or  judge,  it  shall  be  competent, 
except  as  hereinafter  provided,  to  submit  such  judgment  to  the  review 
of  the  Court  of  Session  by  appeal  in  the  manner  hereinafter  provided : 
Provided  always  that  it  shall  not  be  necessary  for  the  appellant  to 
find  caution  for  expenses  before  taking  or  prosecuting  his  appeal. 

66.  IForm  of  note  of  appeal.']  —An  appeal  to  the  Court  of  Session 
under  this  Act  may,  when  otherwise  competent,  be  taken  by  a  note 
of  appeal  written  at  the  end  or  on  the  margin  of  the  interlocutor 
sheet  containing  the  judgment  appealed  from,  or  any  note  thereto 
annexed,  or  by  a  separate  note  of  appeal  lodged  with  the  clerk  of  the 
inferior  conrt ;  and  snch  note  of  appeal  may  be  in  the  following  or 
similar  terms : — 

**Tbc  pursuer    [or  defender,  or  other  party]  appeals  to   the 
*'  Division  of  the  Court  of  Session  :" 

And  the  said  note  shall  specify  the  Division,  and  shall  be  sigifed  bv 
the  appellant  or  his  agent,  and  shall  bear  the  date  on  which  it  l^ 
signed. 

67.  IXot  competent  to  appeal  after  six  months  from  date  qfjimal 
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judgment.'] — It  shall  not  be  competent  to  take  or  sign  any  note  of 
appeal  after  the  expiration  of  six  months  from  the  date  of  final 
judgment  in  any  canse  depending  before  the  Sheriff  or  other  Inferior 
court  or  judge,  even  although  such  judgment  has  not  been  extracted. 

68.  [7Yin«  €U  whicJi  interlocutors  of  inferior  courts  may  be  ar- 
tracted.'] — A  paity  may  take  an  appeal  within  the  space  of  twenty 
days  after  the  date  of  the  judgment  of  which  he  complains,  during 
which  period  of  twenty  days  extract  shall  not  be  competent ;  but  on 
the  expiration  of  the  foresaid  period,  if  no  appeal  shall  have  been 
taken,  the  Clerk  of  Court  may  give  out  the  extract;  it  being  com- 
petent, however,  to  take  such  appeal  at  any  time  within  the  period 
of  six  months  from  the  date  of  final  judgment  in  the  cause,  unless  the 
judgment  has  previously  been  extracted  or  implemented. 

69.  [Effect  of  appeals  under  this  Act."] — Such  appeals  shall  be 
effectual  to  submit  to  the  review  of  the  Court  of  Session  the  whole 
interlocutors  and  judgments  pronounced  in  the  cause,  not  only  at  the 
instance  of  the  appellant,  but  also  at  the  instance  of  every  other  party 
appearing  in  the  appeal,  to  the  effect  of  enabling  the  Court  to  do 
complete  justice  without  hindrance  from  the  terms  of  any  interlocutor 
in  the  cause,  and  without  the  necessity  of  any  counter  appeal ;  and 
an  appellant  shall  not  be  at  liberty  to  withdraw  or  abandon  an  appeal 
without  leave  of  the  Court ;  and  an  appeal  may  be  insisted  in  by  any 
party  in  the  cause  other  than  the  appellant,  in  the  same  manner  and 
to  the  like  effect  as  if  it  had  been  taken  by  himself. 

70.  [Notice  of  appeal."] — The  clerk  of  the  inferior  court  shall, 
within  two  days  after  the  date  of  any  appeal  being  taken,  send 
written  notice  of  such  appeal  to  the  respondent  or  his  agent :  Pro- 
vided that  the  failure  to  give  such  notice  shall  not  invalidate  the 
appeal ;  but  the  Court  of  Session  may  give  such  remedy  for  any 
disadvantage  or  inconvenience  thereby  occasioned  as  may  in  the 
circumstances  be  thought  proper. 

71.  [Form  of  bringing  appeals  into  Court  of  Session,] — Witliiu 
two  days  after  the  appeal  shall  have  been  taken,  the  clerk  of  the 
inferior  court  shall  transmit  the  process  to  one  of  the  clerks  of  the 
Division  of  the  Court  to  which  the  appeal  is  taken,  who  shall  subjoin 
to  the  appeal  a  note  of  the  day  on  which  it  is  received ;  and  it  shall 
be  lawful  for  either  the  appellant  or  the  respondent  at  any  time  after  the 
expiry  of  eight  days  from  the  date  of  such  note  to  enrol  the  appeal ; 
and  when  the  appeal  is  called  in  the  roll,  it  shall  be  competent  for 
the  Court  to  order  the  whole  inferior  court  record,  and  the  interlo- 
cutors in  causa  and  note  of  appeal,  and  notes  of  the  evidence  and 
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productions,  if  any,  to  be  printed  and  boxed  to  tbe  Court;  or  the 
Court  may  dispense  with  the  printing  and  boxing  of  any  portions  of 
the  same ;  and  in  case  the  record  and  other  papers  ordered  to  be 
printed  shall  not  be  printed  and  boxed  by  the  appellant,  or  in  cue 
he  shall  not  move  in  the  appeal,  it  shall  be  lawfid  for  the  Court,  on  a 
motion  by  any  other  party  in  the  cause,  either  to  dismiss  the  appeal 
with  expenses,  and  to  affirm  the  interlocutor  of  the  inferior  coort,  or 
to  grant  an  order  authorising  the  party  moving  to  print  and  box  tbe 
record  and  other  papers  aforesaid,  and  to  insist  in  the  appeal  as  if  it 
had  been  taken  by  himself. 

72.  [Proof  andjudgment  vpon  appeals  J\ — The  Court  may,  if  ne- 
cessary, order  [proof  or  additional  proof  to  be  taken  in  any  appeal 
under  this  Act,  such  proof  to  be  taken  in  the  same  manner  as  proof 
may  be  competently  taken  in  any  cause  depending  before  the  Inner- 
House,  and  shall  thereafter,  or  without  any  such  order  (If  no  snch 
proof  or  additional  proof  is  necessary),  give  judgment  on  tbe 
merits  of  the  cause  according  to  the  law  truly  applicable  in  the  cir- 
cumstances, although  such  law  is  not  pleaded  on  the  record ;  and  tbe 
record  may,  with  leave  of  the  Court,  be  amended  at  any  time,  ob 
such  conditions  as  to  the  Court  shall  seem  proper. 

73.  [Appealunder  sect.  40  of^  Geo.  IV,,  c.  120.]— It  shall  be  liwftL 
by  note  of  appeal  under  this  Act,  to  remove  to  the  Court  of  Sessioo 
all  causes  originating  in  the  inferior  courts  in  which  the  claim  is  la 
amount  above  forty-pounds  at  the  time  and  for  the  purpose  and  sub- 
ject to  the  conditions  specified  in  the  fortieth  section  of  the  Act  Sixtb 
George  the  Fourth,  chapter  One  hundred  and  twenty ;  and  such  canse^ 
may  be  remitted  to  the  Outer-House. 

74.  [Procedure  in  place  of  advocations  ob  contingentiam.]-'Ia 
place  of  advocations  of  actions  and  proceedings  in  inferior  eoiirt& 
ob  contingentiam  of  a  process  in  the  Court  of  Session,  it  shall  br 
lawful  for  the  party  desiring  to  remove  any  such  action  or  pro- 
ceeding to  the  Court  of  Session  to  lay  before  the  Lord  Ordinary,  or 
the  Division  of  the  Court  before  which  such  Court  of  Session  proces.' 
shall  actually  be  at  the  time,  a  copy  of  the  inferior  court  recoiid  or  cx 
such  pleadings  as  may  have  been  lodged,  and  of  the  interlocntors  is 
the  cause,  certified  by  the  clerk  of  the  said  inferior  court,  and  ti 
move  for  the  transmission  of  the  inferior  court  process  to  the  Conn 
of  Session ;  and  if  upon  consideration  thereof  the  said  Lord  Ordinary 
or  Division  of  the  Court  shall  be  of  opinion  that  there  is  contingeocT 
between  the  said  processes,  he  or  they  shall  grant  warrant  to  tht 
clerk  of  the  inferior  court  process  for  the  transmission  thereof ;  scat 
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upon  sach  transmission  being  made  the  said  process  shall  thenceforth 
be  proceeded  with  in  all  respects  as  if  it  had  been  advocated  oh  con- 
tingentiam  to  the  Conrt  of  Session  according  to  the  present  law  and 
practice. 

76.  [Exclusion  of  review  in  such  cases,"} — ^The  decision  of  the  Lord 
Ordinary  or  of  the  Court,  as  the  case  may  be,  upon  any  such  motion 
for  transmission,  shall  be  final  at  that  stage ;  but,  in  the  event  of  the 
application  being  refused,  it  shall  be  competent  for  either  party  to 
renew  the  motion  at  any  subsequent  stage  of  the  cause. 

76.  [Appeals  substituted  for  advocations  under  special  enactments.'] 
— Where,  by  any  statute  now  in  force,  special  provision  is  made  for 
removing  any  action  or  proceeding  in  any  inferior  court  to  the  Court 
of  Session  by  advocation,  it  shall  be  lawful  to  remove  any  such  action 
or  proceeding  to  the  Court  of  Session  by  appeal  under  this  Act  at  the 
same  stage  of  the  cause,  for  the  same  purpose,  and  with  such  and  the 
like  restrictions  as  are  provided  by  such  statute. 

77.  [Provisions  for  completing  record  in  processes  removed  to  the 
Court  of  Session  by  appeal,"] — Where  it  is  necessary  in  any  action  re- 
moved to  the  Court  of  Session  by  appeal  under  this  Act  that  a  record 
should  be  made  up  in  the  Court  of  Session,  the  record  shall  be  made 
up  under  the  direction  of  the  Division  of  the  Inner-House  in  which 
the  appeal  is  depending. 

78.  [Exclusion  of  review  by  advocation  under  special  enactments 
to  imply  exclusion  of  review  by  appeal,] — Where,  by  any  statute  now 
in  force,  the  right  of  review  by  advocation  to  the  Court  of  Session  is 
excluded  or  restricted,  such  exclusion  or  restriction  of  review  shall  be 
deemed  and  taken  to  apply  to  review  by  appeal  under  this  Act. 

79.  [Regulation  of  interim  possession  pending  appeal  to  the  Court 
of  Session.] — In  all  cases  where  the  judgment  of  any  inferior  court 
shall  be  brought  under  the  review  of  the  Court  of  Session  by  appeal, 
it  shall  be  competent  for  the  inferior  court  to  regulate  in  the  mean- 
*time,  on  the  application  of  either  party,  all  matters  relating  to  interim 

possession,  having  due  regard  to  the  manner  in  which  the  interests  of 
the  parties  may  be  affected  by  the  final  decision  of  the  cause ;  and 
such  interim  order  shall  not  be  subject  to  review,  except  by  the  Court 
at  the  hearing  of  such  appeal,  when  the  Court  shall  have  full  power 
to  give  such  orders  and  direction  in  respect  to  interim  possession  as 
justice  may  require. 

80.  [How  far  provisions  of  Part  VII,  to  apply  to  depending  ac- 
tions,]— The  whole  provisions  of  Part  VII.  of  this  Act  shall,  so  far 
as  possible,  apply  to  all  advocations  in  dependence  before  the  Inner- 
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Hoase  at  the  commeDcement  of  this  Act,  and  to  all  advocations  which 
may,  after  the  commencement  of  this  Act,  come  before  the  Inner- 
House  by  report  or  reclaiming  note  from  any  Lord  Ordinary :  Pro- 
vided always  that  the  advocations  depending  before  the  Onter-Honse 
at  the  commencement  of  this  Act  shall  be  disposed  of  in  the  Outer- 
Honse  according  to  the  present  law  and  practice. 


PART  VII. 
EVIDENCE  ACTS 


3  <^  4  Vict.,  c.  59. — An  ACT  for  the  Amendment  of  the  Law 
of  Evidence  in  Scotland. — 7th  August  1840. 

Whereas  the  law  of  evidence  in  Scotland  has  in  certain  respects  been 
found  inconvenient,  and  inconsistent  with  the  ends  of  justice,  and 
therefore  requires  amendment :  Be  it  therefore  enacted  by  the  Qaeen*s 
most  Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same : — 

[  Witnesses  admissible  notwithstanding  relationship  to  party  addmemg 
them,'] — That  from  and  after  the  passing  of  this  Act  it  shall  by  the 
law  of  Scotland  be  no  objection  to  the  admissibility  of  any  witness 
that  he  or  she  is  the  father  or  mother,  or  son  or  daughter,  or  brother 
or  sister  by  consanguinity  or  aflSinity,  or  uncle  or  aunt,  or  nephew  or 
neice  by  consanguinity,  of  any  party  adducing  such  witness  in  any 
action,  cause,  prosecution,  or  other  judicial  proceeding,  civil  or  cri- 
minal ;  nor  shall  it  be  competent  to  any  witness  to  decline  to  be  exa- 
mined and  give  evidence  on  the  ground  of  any  such  relationship. 

2.  [Examination  in  initialibns  may  be  dispensed  voith.'] — ^And  be  it 
enacted,  that  it  shall  not  be  necessary  for  any  judge  in  Scotland^  or 
for  any  person  acting  as  commissioner  in  taking  evidence  in  any  ac- 
tion, cause,  prosecution,  or  other  judicial  proceeding,  civil  or  criminal, 
depending  in  Scotland^  to  examine  any  witness  in  initialUms:  Pro- 
vided always  that  it  shall  nevertheless  be  competent  fbr  any  soah 
judge  or  person  acting  as  commissioner,  or  the  party  against  whom 
the  witness  shall  be  called,  to  examine  any  witness  ta  initicdOma  as 
heretofore. 
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8.  [^Presence  in  Court  not  to  dUquaUfy  witnesses  in  certain  cases.'] 
—And  be  it  enacted  that  in  any  trial  before  any  judge  of  the  Conrt 
of  Session  or  Court  of  Justiciary,  or  before  any  Sheriff  or  Stewart  in 
Scotland^  it  shall  not  be  imperative  on  the  Conrt  to  reject  any  witness 
against  whom  it  is  objected  that  he  or  she  has,  without  the  permission 
of  the  Conrt,  and  without  the  consent  of  the  party  objecting,  been 
present  in  Court  during  all  or  any  part  of  the  proceedings ;  but  it  shall 
be  competent  for  the  Court,  in  its  discretion,  to  admit  the  witness 
where  it  shall  appear  to  the  Court  that  the  presence  of  the  witness 
was  not  the  consequence  of  culpable  negligence  or  criminal  intent,  and 
that  the  witness  has  not  been  unduly  instructed  or  influenced  by  what 
took  place  during  his  or  her  presence,  or  that  injustice  will  not  be 
done  by  his  or  her  examination. 

4.  [^Examination  of  witnesses  by  the  parties  against  whom  they  ate 
produced,'] — And  be  it  declared  and  enacted  that  in  any  action,  cause, 
prosecution,  or  other  judicial  proceeding,  civil  or  criminal,  where  proof 
shall  be  taken,  whether  by  the  judge  or  a  person  acting  as  commissioner, 
it  shall  be  competent  for  the  party  against  whom  a  witness  is  pro- 
duced and  sworn  in  causa  to  examine  such  witness,  not  in  cross  only, 
bnt  tn  causa, 

5.  \Act  may  he  amended  this  Session,] — And  be  it  enacted  that  this 
Act  may  he  amended  or  repealed  by  any  Act  to  be  passed  in  the 
present  Session  of  Parliament. 


15  iS:  16  Vict^  c.  27. — An  ACT  to  amend  the  Law  of  Evidence 

in  Scotland. — 17th  June  1852. 

Whereas  it  is  expedient  to  alter  and  amend  the  law  of  evidence  in 
Scotland:  Be  it  enacted  by  the  Queen^s  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
antfaority  of  the  same  as  follows,  viz, : — 

1.  [Witnesses  not  to  be  excluded  by  reason  of  crime,  Sfn.] — No 
person  adduced  as  a  witness  in  Scotland  before  any  Court  or  before 
any  person  having  by  law  or  by  consent  of  parties  authority  to  take 
evidence,  shall  be  excluded  from  giving  evidence  by  reason  of  having 
been  convicted  of  or  having  suffered  punishment  for  crime,  or  by 
reason  of  interest,  or  by  reason  of  agency  or  of  partial  counsel,  or  by 
reason  of  having  appeared  without  citation,  or  by  reason  of  having 
been  precognosced  subsequently  to  the  date  of  citation  \  but  every 
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person  so  adduced,  who  is  not  otherwise  by  law  disqualified  firom 
giving  evidence,  shall  be  admissible  as  a  witness,  and  shall  be  ad- 
mitted to  give  evidence  as  aforesaid,  notwithstanding  of  any  objec- 
tions offered  on  the  above-mentioned  gronnds : 

IRight  to  examine  witnesses  cu  to  credibiUty  not  affected,'] — ^Provided 
always  that  nothing  herein  contained  shall  affect  the  right  of  any 
party  in  the  action  or  proceeding  in  which  such  witness  shall  be  ad- 
duced to  examine  him  on  any  point  tending  to  affect  his  credibility  : 

[Not  competent  to  adduce  as  a  witness  any  person  who  shaU  be  act- 
ing as  an  agent  in  the  action,"]--  Provided  also  that  it  shall  not  be  com- 
petent to  adduce  as  a  witness  in  any  action  or  proceeding  any  person 
who  shall  at  the  time  when  he  is  so  adduced  as  a  witness  be  actiiig 
as  agent  in  the  action  or  proceeding  in  which  he  is  so  adduced,  ex- 
cepting in  so  far  as  the  same  may  be  competent  by  the  existing  Iaw 
and  practice  of  Scotkmd*:  and 

[  Where  any  person  adduced  has  been  an  agent,  no  plea  o/cot^fidem^ 
tiality  dOowable] — ^Wiiere  any  person  who  is  or  has  been  an  agent 
shall  be  adduced  and  examined  as  a  witness  for  his  client,  toncbing 
any  matter  or  thing,  to  prove  which  he  could  not  competently  have 
been  adduced  and  examined  according  to  the  existing  law  and  prac- 
tice of  Scotland,  it  shall  not  be  competent  to  the  party  adducing  such 
witness  to  object,  on  the  ground  of  confidentiality,  to  any  qnestion 
proposed  to  be  put  to  such  witness  on  matter  pertinent  to  the  issae. 

2.  [Party  to  an  action  may  be  adduced  as  a  witness,  unless  H  be 
shewn  that  he  has  a  substantial  interest^ — It  shall  be  competent  to 
adduce  and  to  examine  as  a  witness  as  aforesaid  in  any  action  or 
proceeding  any  party  to  such  action  or  proceeding,  even  although  indi- 
vidually named  in  the  record  or  proceeding,  unless  it  shall  be  shewn 
to  the  satisfaction  of  the  Court,  or  of  the  person  having  authority  to 
take  evidence  as  aforesaid,  that  such  party  has  a  substantial  interest 
in  such  action  or  proceeding,  and  is  not  merely  nominally  a  party 
thereto.! 

3.  [Witness  may  be  examined  as  to  having  made  a  different  staie- 
ment,] — It  shall  be  competent  to  examine  any  witness  who  may  be 
adduced  in  any  action  or  proceeding  as  to  whether  he  has  on  any 
specified  occasion  made  a  statement  on  any  matter  pertinent  to  the 
issue  different  from  the  evidence  given  by  him  in  such  action  or  pro- 
ceeding ;  and  it  shall  be  competent  in  the  course  of  such  action  or 
proceeding  to  adduce  evidence  to  prove  that  such  witness  has  made 
such  different  statement  on  the  occasion  specified. 


♦  Sec  16  A 17  Vict.,  c.  20,  §  2  (App.,  p.  ccxvii).  f  lb.,  §  1. 
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4.  IWitness  may  be  recaUed  after  examination,'] — It  shall  be  com- 
petent to  the  presiding  judge  or  other  person  before  whom  any  trial 
or  proof  shall  proceed,  on  the  motion  of  either  party,  to  permit  any 
witness  who  shall  have  been  examined  in  the  conrse  of  snch  trial  or 
proof  to  be  recalled. 

5.  [Laws  and  practice  inconsistent  with  this  Act  repealed,'] — All 
statutes,  laws,  and  practice  now  in  force  respecting  evidence  in  Scot- 
land shall  be  and  the  same  are  hereby  repealed,  in  so  far  as  incon- 
sistent or  at  variance  with  the  provisions  of  this  Act,  bat  the  same 
shall  in  all  other  respects  remain  in  fall  force. 


16  d:  17  Vict,  c,  20. — An  ACT  to  alter  and  amend  an  Act  of 
the  fifteenth  year  of  her  present  Majesty  for  Amending  the 
Law  of  Evidence  in  Scotland. — 9th  May  1853. 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : — 

1.  [Sect  2  of  lb  ^  16  Vict.  c.  27,  repealed.]— The  second  section  of 
the  Act  of  the  fifteenth  year  of  Her  present  Majesty,  chapter  twenty- 
seven,  is  hereby  repealed. 

2.  [So  much  of  sect,  1  q/*  15  ^  16  Vict,  c.  27  ^  as  to  incompetency  of 
persons  who  are  agents  in  actions  being  witnesses,  repealed,] — So  much 
of  the  first  section  of  the  said  Act  as  provides  that  *^  it  shall  not  be 
competent  to  adduce  as  a  witness  in  any  action  or  proceedinjs:  auy 
person  who  shall  at  the  time  when  he  is  so  adduced  as  a  witness  be 
acting  as  agent  in  the  action  or  proceeding  in  which  he  is  so  adduced, 
excepting  in  so  far  as  the  same  may  be  competent  by  the  existing  law 
and  practice  of  Scothind"  is  hereby  repealed. 

3.  [As  to  examination  of  witnesses^  whether  named  in  the  record  or 
not.] — It  shall  be  competent  to  adduce  and  examine  as  a  witness  in 
any  action  or  proceeding  in  Scotland  any  party  to  such  action  or  pro- 
ceeding, or  the  husband  or  wife  of  any  party,  whether  he  or  she  shall 
be  individually  named  in  the  record  or  proceeding  or  not ;  but  nothing 
herein  contained  shall  render  any  person,  or  the  husband  or  wife  of 
any  person,  who  in  any  criminal  proceeding  is  charged  with  the  com- 
mission of  any  indictable  offence,  or  any  offence  punishable  on  sum- 
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mary  conviction,  competent  or  compellable  to  give  evidence  for  or 
against  himself  or  herself,  his  wife  or  her  husband,  except  in  so  far  as 
the  same  may  be  at  present  competent  by  the  law  and  practice  of 
Scotland,  or  shall  I'ender  any  person  compellable  to  answer  any  qnes- 
tion  tending  to  criminate  himself  or  herself,  or  shall  in  any  proceeding 
render  any  husband  competent  pr  compellable  to  give  against  bis  wife 
evidence  of  any  matter  communicated  by  her  to  him  daring  the 
marriage,  or  any  wife  competent  or  compellable  to  give  against  her 
husband  evidence  of  any  matter  communicated  by  him  to  her  during 
the  mai'riage. 

4.  [7%ts  Act  not  to  apply  to  cases  of  aduUery^  jt;.] — ^Nothing 
herein  contained  shall  apply  to  any  action,  suit,  or  proceeding  insti- 
tuted in  Scotland  in  consequence  of  adultery,  or  for  dissolving  any 
marriage,  or  for  breach  of  promise  of  marriage,  or  in  any  action  of 
declarator  of  marriage,  nullity  of  marriage,  putting  to  silence,  legiti- 
macy, or  bastardy,  or  in  any  action  of  adherence  or  separation. 

5.  ^Adducing  of  party  as  a  witness  not  to  have  effect  ofr^erenct  to 
his  oathJ] — The  adducing  of  any  party  as  a  witness  in  any  cause  or 
proceeding  by  the  adverse  party  shall  not  have  the  effect  of  a  refer- 
ence to  the  oath  of  the  party  so  adduced :  Provided  always  that  it 
shall  not  be  competent  to  any  party  who  has  called  and  examiiied 
the  opposite  party  as  a  witness  thereafter  to  refer  the  cause  or  any 
part  of  it  to  bis  oath,  and  that  in  all  other  respects  the  right  of  refer- 
ence to  oaths  shall  remain  as  at  present  established  by  the  law  and 
practice  of  Scotland, 

6.  [JSot  to  affect  authority  of  Courts  as  to  judicial  exomuiofum.^ — 
Nothiug  herein  contained  shall  alter  or  affect  the  authority  or  prac- 
tice of  the  Courts  in  Scotland  as  to  judicial  examination. 


28  &  29  Vict,,  c,  9.— An  ACT  to  allow  Affirmations  or  De- 
clarations to  be  made  instead  of  Oatbs  in  all  Civil  and 
Criminal  Proceedings  in  Scotland. — 7th  April  1865. 

Whereas  doubts  have  arisen  whether  the  provisions  of  the 
eighteenth  and  nineteenth  of  Victoria,  chapter  twenty -five,  intituled. 
An  Act  to  aUow  Affirmations  or  Declarations  to  be  made  instead  of 
OcUhs  in  certain  Cases  in  Scotland^  be  applicable  to  all  Courts  of  Civil 
Judicature,  and  to  all  civil  prooeedmgs:  And  whereas  the   reUd 
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afforded  by  that  Act  to  persons  refdsing  or  being  nnwilling  from 
conscieutious  motives  to  be  sworn  in  Courts  of  Civil  Judicature  has 
since  been  extended  to  all  Courts  of  Criminal  Judicature,  and  to  all 
criminal  proceedings,  by  the  twenty-sixth  and  twenty-seventh  of 
Victoria,  chapter  eighty-five,  and  it  is  desirable  to  remove  such 
doubts,  and  to  make  the  law  as  to  affirmations  uniform  for  all  courts 
and  for  all  proceedings,  whether  civil  or  criminal :  Be  it  therefore 
enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Pai'liament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows : — 

1.  {^Recited  Acts  Repealed,'] — The  said  recited  Acts  shall  be  and 
the  same  are  hereby  repealed. 

2.  IPower  to  persons  objecting  to  be  sworn  from  alleged  conscien- 
tious motives  to  make  affirmation,  j*c.] — If  any  person  called  as  a  wit- 
ness in  any  court  of  civil  or  criminal  jurisdiction  in  Scotland,  or  re- 
quu:ed  or  desiring  to  make  an  affidavit  or  deposition  in  the  course  of 
any  proceeding,  or  in  any  matter,  whether  civil  or  criminal,  shall  re- 
fuse or  be  unwilling  from  alleged  conscientious  motives  to  be  sworn, 
it  shall  be  lawful  for  the  court  or  judg%  or  other  presiding  officer  or 
person  qualified  to  take  affidavits  or  depositions,  upon  being  satisfied 
of  the  sincerity  of  such  objection,  to  permit  such  person,  instead  of 
being  sworn,  to  make  his  or  her  solemn  affirmation  or  declai'ation  in 
the  words  following : 

"I,  A.B,,  do  solemnly,  sincerely,  and  truly  affirm  and  declare 
that  the  taking  of  any  oath  is,  according  to  any  religious  belief,  un- 
lawful ;  and  I  do  also  solemnly,  sincerely,  and  truly  affirm  and  declare. 

Which  solemn  affirmation  and  declaration  shall  be  of  the  same 
force  and  effect  as  if  such  person  had  taken  an  oath  in  the  usual  form. 

3.  {^Persons  falsely  affirming,  SfX,  to  incur  penalties  of  tvilfvl  per- 
jury."]  —If  any  person  making  such  solemn  affirmation  or  declaration 
shall  wilfully,  falsely,  and  corruptly  affirm  or  declara  any  matter  or 
thing  which,  if  the  same  had  been  sworn  in  the  usual  form,  would 
have  amounted  to  wilful  and  cornipt  perjury,  every  such  person  ^o 
offending  shall  incur  the  same  penalties  as  by  the  laws  and  statutes 
of  this  kingdom  are  or  may  bej  enacted  or  provided  against  persons 
convicted  of  wilful  and  corrupt  peijury. 

4.  [Short  TideJ] — This  Act  may  be  cited  for  all  purposes  as  '*  The 
Aftonations  (Scotland)  Act  1865.'' 
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PART  YIII. 

PBOCCRATORS. 


28  &  29  Virf.^  c.  85.— An  ACT  to  amend  the  Laws  relating  to 
Procuratore  in  Scotland. — 5th  July  1865. 

Whereas  the  number  of  procurators  practising  before  thelo/ierior 
Courts  in  Scotland  has  of  iate  years  greatly  increased,  and  the  bter- 
e:its  intrusted  to  the  care  of  such  procurators  have  risen  in  import- 
ance :  And  whereas  it  is  desirable  to  improve  the  qualifications  sod 
fltanding  of  the  members  of  that  branch  of  the  legal  profession,  and  to 
regulate  the  mode  of  admitting  them  to  practice,  and  to  confer  cor- 
porate powers  on  certain  faculties  and  societies :  Be  it  enacted  by  tbe 
Qneen's  most  excellent  Majesty,  by  and  with  the  advice  and  consect 
of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows :— 

1.  [Interpretation  of  terms.'] — ^The  following  words  and  expressioiK 
when  used  in  this  Act  shall  have  the  meanings  hereby  assigned  to 
them,  unless  there  be  something  in  the  subject  or  context  inoonsistent 
with  or  repugnant  to  such  construction ;  that  is  to  say, 

"Inferior  Court"  shall  embrace  Sheriff-Courts,  CommiM«T 
Courts,  Bnrgh  Courts,  Admirality  Courts,  Dean  of  Gni^J 
Courts,  Justice  of  Peace  Courts,  and  all  other  courts  of  U* 
having  only  local  jurisdiction  in  Scotland: 

**  Procurators  '*  shall  include  all  persons  who  have  already  been 
admitted  as  procurators  in  any  Sheriff-Court  in  Scotland,  <^ 
as  members  of  the  Incorporated  Society  of  Writers  ia 
Dundee^  or  who  shall  hereafter  be  admitted  as  procnratoi^ 
under  this  Act : 
.  "Sheriff'*  shall  include  Steward,  but  not  Sheriff-substltate  or 
Steward-substitute : 

"Sheriff-Clerk"  shall  mean  Sheriff-Clerk  Depute  well  9i 
Sheriff-Clerk,  and  shall  include  Steward -Clerk  and  Stewan}- 
Clerk  Depute : 

"  County  "  shall  include  stewartry. 
2.  [xVo  person  to  act  cu  a  procurator  unless  already  or  hereafter  oi- 
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mitted  pursuant  to  this  Act.'] — No  person  shall  hereafter  act  or  prac- 
tice as  a  procurator  before  any  Inferior  Court,  or  assume  the  name  or 
title  of  procurator,  unless  prior  to  the  passing  of  this  Act  be  shall 
have  been  duly  admitted  a  procurator,  or  unless  subsequently  to  the 
passing  of  this  Act  he  shall  be  admitted  a  procurator  pursuant  to  the 
directions  and  regulations  of  this  Act. 

3.  ICommissianera  of  stamps  not  to  issue  certificates  except  to 
qualified  persons,"] — From  and  after  the  passing  of  this  Act,  the  Com- 
missioners of  Stamps  and  Taxes  and  their  officers  shall,  previous  to 
issuing  any  stamped  certificate  to  any  person  applying  for  the  same 
who  has  not  previously  had  issued  to  him  a  like  certificate,  require 
evidence  that  such  person  is  either  a  writer  to  the  Signet,  or  a  solicitor 
before  the  Supreme  Courts,  or  a  notary-public,  or  that  he  has  been 
admitted  a  procurator. 

4.  [Requisites  to  entitle  persons  to  be  admitted,] — No  person  shall 
hereafter  be  deemed  admissible  as  a  procurator  unless  he  shall  be  of 
the  full  age  of  twenty -one  years,  and  shall  have  been  bound  under  an 
indenture  in  wi'iting  to  serve,  except  as  herein-after  provided,  at  least 
four  years  as  an  apprentice  to  a  master  declared  by  this  Act  to  be 
competent,  and  shaU  have  duly  served  his  said  apprenticeship  by  per- 
sonal attendance  in  the  office  of  such  master  or  in  the  office  of  some 
other  master  to  whom  his  indenture  may  have  been  transferred,  as 
herein-after  provided,  and  unless  he  shall  have  been  reported  quali- 
fied for  admission  after  an  entrance  examination  in  manner  herein- 
after specified :  Provided  always,  that  any  person  who  may  before 
the  passing  of  this  Act  have  served,  or  may  be  at  the  date  thereof 
in  course  of  serving,  an  apprenticeship  for  a  shorter  term  than 
four  years,  in  such  form  as  would  have  qualified  him  for  admission 
under  the  provisions  of  the  Act  of  Sederunt  of  the  Lords  of  Council 
and  Session,  dated  the  tenth  day  of  July  One  thousand  eight  hundred 
and  thurty-nine,  chapter  ^ve^  shall  be  deemed  admissible,  in  so  far  as 
regards  apprenticeship,  if  he  have  served  or  shall  serve,  either  as  an 
apprentice  or  derk  to  the  same  or  some  other  competent  master,  such 
further  term  as  may  be  sufficient  along  with  his  previous  sei*vice  to 
complete  the  full  term  of  four  yeai's,  and  if  he  shall  have  been  reported 
qualified  as  aforesaid,  and  such  service  may  be  instructed  by  a  certi- 
ficate under  the  hand  of  such  master,  or  otherwise,  as  herein-after 
provided. 

5.  [Requisites  restricted  in  certain  cases,] — Provided  also,  that  any 
person  who  shall  have  taken  a  degree  in  arts  in  any  one  of  the  uni- 
versities of  Great  Britain  or  Ireland,  or  who  shall  be  a  member  of  any 


CCXxii  STATUTES  AND  ACTS  OF  SEDERUNT.  [Appx. 

Procoratora  (Scotland)  Act,  1865. 

of  the  councils  of  the  Scottish  universities,  shall  be  deemed  admissible 
as  a  procurator,  in  so  far  as  regards  apprenticeship,  if  he  shall  have 
served  an  apprenticeship  under  indenture  as  aforesaid  for  the  shorter 
period  of  three  years,  and  such  person  shall  not  be  obliged  as  a  pan 
of  his  entrance  examination  to  undergo  an  examination  in  general 
knowledge. 

6.  [  Who  shall  be  deemed  a  competent  master,'] — ^In  reference  to  all 
apprenticeships  and  clerkships  to  be  entered  into  in  terms  of  this  Act, 
any  writer  to  the  Signet  or  solicitor  before  the  Supreme  Courts,  or 
procurator  or  sheriff-clerk,  shall  be  deemed  a  competent  niaster  in 
the  case  of  a  person  seeking  to  qualify  himself  as  a  procurator. 

7.  [Provision  in  cctse  master  of  persons  entering  into  appraUk^ 
shipy  ^.,  dies,] — ^In  case  any  master  with  whom  any  person  shall  hare 
entered  into  any  apprenticeship  or  clerkship  as  aforesaid  shall,  dnrinir 
the  currency  of  the  term  of  such  apprenticeship  or  clerkship,  die  or 
become  bankrupt,  or  cease  to  practise,  or  be  enable  to  continue  to 
employ  such  apprentice  or  clerk,  it  shall  be  lawful  for  the  SheriflT  of 
the  county  or  Sheriff-substitute  of  the  county,  ward,  district,  or 
division  in  which  such  apprenticeship  or  clerkship  is  being  served, 
upon  the  application  of  such  apprentice  or  clerk,  as  the  case  may  be, 
to  direct  the  indenture  or  agreement  of  clerkship  to  be  discharged,  or 
to  authorise  the  term  of  service  to  be  completed  with  any  other  master 
declared  competent  by  this  Act  and  named  in  such  application,  withoat 
prejudice  to  the  voluntary  transfer  of  any  apprenticeship  or  clerk- 
ship to  a  competent  master  mutually  agreed  upon,  and  made  in 
writing. 

8.  lOneyear  of  indenture  under  procurator  may  be  cannmUed  into 
clerkship, ^-^ Any  apprentice  who,  either  before  or  after  the  passing  of 
this  Act,  jias  entered  into  an  indenture  for  any  period  exceeding  three 
years,  and  who  may  be  desirous  of  making  himself  acquainted  with 
the  forms  of  procedure  in  the  Supreme  Courts,  or  with  the  mode  of 
conducting  business  in  any  county  other  than  that  in  which  he  has 
bound  himself  to  serve,  may,  in  Ueu  of  the  last  year  of  his  said  ap- 
prenticeship, with  the  consent  of  his  master,  substitute  a  term  of 
service  as  clerk  for  not  less  than  one  year  with  a  writer  to  the  Signet 
or  solicitor  before  the  Supreme  Courts,  or  with  a  procurator  practis- 
ing m  such  other  county,  which  service  as  clerk  shall  be  equally 
effectual  for  the  purpose  of  admission  as  if  such  apprentice  had  com- 
pleted the  full  term  of  his  apprenticeship. 

9.  [Indentures  to  be  recorded  and  service  to  be  certified,"] — All 
indeutm-es  which  shall  after  the  passing  of  this  Act  be  entered  into 
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with  the  intention  of  qualifying  the  apprentice  for  admission  in  terms 
of  this  Act,  shall  be  recorded  in  the  Register  of  Probative  Writs  of  the 
county  where  the  same  shall  have  been  entered  into,  within  six  months 
from  the  date  fixed  therein  for  the  commencement  of  the  term  of 
apprenticeship,  and  upon  the  expiration  thereof  such  indenture,  with 
a  certificate  endorsed  thereout  under  the  hand  of  the  master  with  whom 
such  apprenticeship  was  completed,  setting  forth  that  the  party  has 
actually  and  bond  fide  served  the  apprenticeship  set  forth  in  the  appli- 
cation for  admission  as  required  by  this  Act,  may  be  received  as  evi- 
dence of  such  apprenticeship  having  been  duly  served.* 

10.  [AffreeTnents  to  serve  as  clerk  must  be  in  ivrtting  and  proved."] — 
No  service  as  clerk,  in  terms  and  for  the  purposes  of  this  Act,  entered 
into  after  the  passing  thereof,  shall  be  held  a  qualification  for  admis- 
sion as  aforesaid,  unless  the  agreement  to  serve  as  clerk  for  a  specified 
time  shall  be  entered  into  in  writing  before  the  commencement  of 
service ;  and  the  production  of  a  written  agreement,  with  a  certificate 
under  the  hand  of  the  master  of  the  time  having  been  actually  and 
bond  fide  served  by  personal  attendance  in  his  ofiice,  may  be  received 
as  evidence  of  service ;  provided  that  in  case  of  the  death  or  incapacity 
of  the  master  the  Sheriff  shall  be  entitled  to  receive  such  other  evi- 
dence of  service  of  apprenticeship  or  clerkship  as  shall  seem  to  him 
reasonable  and  satisfactory. 

11.  [Admission  and  entrance  examination,'] — The  admission  of 
procurators  shall,  as  heretofore,  proceed  on  the  application  of  any  duly 
qualified  person  to  the  Sheriff  of  the  county  within  which  he  wishes 
to  practise ;  but  such  applicant  shall,  prior  to  admission,  except  as 
hereinafter  provided,  undergo  an  entrance  examination  in  regard  both 
to  general  knowledge  and  to  law,  and  legal  training  and  practice,  on 
a  repit  made  by  the  Sheriff  to  the  examiners  hereinafter  mentioned, 
and  no  further  procedure  shall  be  had  on  such  application  until  the 
applicant  shall  have  been  reported  by  the  examiners  qualified  for 
admission :  Provided  always,  that  no  entrance  examination  shall  be 
required  if  the  applicant  for  admission  be  a  writer  to  the  Signet,  or  a 
solicitor  before  the  Supreme  Courts,  or  hold  a  degree  of  bachelor  of 
laws  granted  by  a  Scottish  university  after  the  twelfth  day  of  Jtdy 
Eighteen  hundred  and  sixty-two;  nor  shall  the  provisions  of  this- Act 
in  regard  to  the  term  of  service  apply  to,  nor  shall  any  entrance  exa- 
mination in  general  knowledge  be  required  from,  any  person  who 
is  under  indenture  at  the  passing  of  this  Act,  or  who  may  have  com- 
pleted the  term  of  apprenticeship  prior  to  the  passing  of  this  Act ; 

♦  See  30  &  31  Vict.,  c.  96,  §  23  {ante,  p.  clxxxix). 
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provided  also  that  the  Sheriff  of  any  conntj  to  whom  an  appUcation 
for  admission  shall  be  made  by  any  person  who  has  been  already  ad- 
mitted a  procurator  in  another  Sheriff-court  shall  be  entitled  to  ad- 
mit the  said  person,  and  also  to  dispense  with  such  entrance  examina- 
tion, if  he  shall  see  fit,  after  hearing  the  incorporated  faculty  or 
society  of  procurators  practising  in  the  county,  ward,  district,  or 
division  in  which  such  application  is  mada 

12.  [Mode  of  admission.'] — On  the  production  of  the  certificate  of 
apprenticeship  or  of  apprenticeship  and  clerkship,  as  hereinbefore  pro- 
vided, and  of  a  certificate  under  the  hands  of  the  examiners  of  the 
applicant  being  duly  qualified  in  regard  both  to  general  knowledge 
and  to  law  and  legal  training,  or  of  written  evidence  that  the  appli- 
cant falls  within  some  of  the  exceptions  herein-before  contained,  the 
Sheriff  may,  unless  he  see  cause  to  the  contrary,  admit  the  applicant 
as  a  procurator  in  his  court,  and  such  admission  shall  qualify  the 
person  admitted  to  practise  therein  and  in  all  the  other  inferior  oomts 
held  within  the  county ;  provided  that  where  the  mode  of  admitting 
procurators  in  any  county  is  regulated  by  Royal  Charter  conferring 
exclusive  privileges  on  any  faculty  or  society  of  procurators  practising 
in  such  county,  or  by  any  usage  following  thereon,  such  mode  of  ad- 
mission shall  not  be  altered-by  anything  in  this  Act  contained  without 
the  express  consent  of  such  faculty  or  society.  ' 

18.  [Names  of  procwrdtors  to  be  registeredJ] — ^The  Sheriff-clerk  of 
each  county,  or  of  each  ward,  district,  or  division,  when  a  county  Is 
so  divided,  shall  keep  a  register  in  a  separate  book,  to  be  called  the 
*^  Register  of  Procurators,"  in  which  he  shall  insert  the  namesof  all  such 
persons  then  in  life  as  may  have  been  duly  admitted  procmrators  be- 
fore the  Sheriff-court  of  such  county,  ward,  district,  or  division  pricr 
to  the  passing  of  this  Act,  and  shall  aiTange  such  names  in  the  order 
of  the  dates  of  admission  of  such  persons  respectively,  and  likewise  of 
every  person  who  shall  subsequently  to  the  passing  of  this  Act  be 
admitted  a  procurator  before  such  court,  pursuant  to  the  directions 
and  regulations  herein  contained,  specifying  in  the  register  the  date  of 
such  admission,  and  shall,  as  occasion  requires,  make  the  alterations 
on  said  register  rendered  necessary  by  death  or  otherwise,  and  said 
register  shall  be  patent  to  all  the  lieges,  and  an  extract  therefrom 
subscribed  by  the  Sheriff-clerk,  certifying  the  admission  of  any  pro- 
curator, and  specifying  the  date  thereof,  and  for  Vhich  extract  a  fey 
of  Two  shillings  and  sixpence  shall  be  payable,  shall  be  sufficient  evi- 
dence of  the  facts  therein  set  forth. 

14.  [Procurators  may  form  sodeties  when  number  is  ten  or  v/npords.^ 
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— ^In  any  county,  ward,  district,  or  division  of  a  county  in  which  there 
does  not  at  the  date  of  the  passing  of  this  Act  exist  an  incorporated 
faculty  or  society  of  procurators,  it  shall  be  lawful  for  the  procni^ators 
of  such  county,  ward,  district,  or  division,  provided  their  number  ex- 
ceeds ten,  voluntarily  to  form  themselves  into  a  society,  by  the  assent 
given  in  writing  of  at  least  three-fourths  of  their  number,  and  on  such 
writing  being  recorded  in  the  court  books  of  the  county,  district, 
division,  or  ward,  such  society  shall  ipso  facto  be  held  to  be  incorpor- 
ated under  such  name  or  title  as  shall  in  such  writing  be  fixed,  and 
shall  include  all  the  procurators  of  such  county,  ward,  district,  or 
division,  and  thereafter  such  faculty  or  society  shall  have  power  in  its 
Corporate  name  to  sue  and  be  sued,  and  to  acquire,  hold,  and  transfer 
property,  heritable  and  moveable,  and  also  from  time  to  time  to  adopt 
such  constitution  and  bye-laws  for  the  management  of  the  affairs  of 
the  society  as  the  Sheriff  of  such  county,  ward,  district,  or  division 
shall,  on  application  made  to  him,  approve  of,  and  shall  possess  such 
other  powers  as  by  law  belong  to  an  incorporation. 

15.  [How  to  he  incorporated  when  number  less  than  ten.'] — ^In  the 
event  of  the  number  of  procurator  in  any  county,  ward,  district,  or 
division  being  less  than  ten  but  more  than  three,  it  shall  be  competent 
to  them,  or  to  not  less  than  three-fourths  of  their  number,  by  their 
assent  given  in  writing,  to  combine  with  the  procurators  in  any  one 
or  more  counties,  wards,  districts,  or  divisions,  to  form  themselves 
into  a  society  of  procurators  under  this  Act,  provided  the  aggregate 
of  the  whole  shall  be  at  least  ten ;  and  on  such  assent  being  given  in 
writing,  and  recorded  in  the  court  books  of  each  of  the  said  counties, 
wards,  districts,  or  divisions,  such  society  shall  in  all  respects,  for  the 
purposes  of  this  Act,  be  entitled  to  the  same  corporate  powers  and 
privileges  as  any  other  society  formed  under  this  Act ;  or  otherwise, 
in  the  event  of  no  such  combination,  the  procurators  of  any  county, 
ward,  district,  or  division  whose  number  is  less  than  ten  shall  be  entitled 
individually  to  become  members  of  the  society  of  procurators  formed 
in  any  other  county,  ward,  district,  or  division,  in  terms  of  this  Act, 
and  who  shall  be  willing  to  receive  them,  and  they  shall  on  being  duly 
admitted  become  members  of  said  society :  Provided  always  that  in 
case  of  the  procurators  in  two  or  more  counties  combining  to  form  a 
society  as  aforesaid,  the  Sherifif  of  the  county  having  the  largest 
number  of  procurators  at  the  time  such  society  is  formed  shall  alone 
exercise  the  functions  which  are  confen*ed  on  Sheriffs  by  this  Act  in 
relation  to  such  societies. 

16.  [Powers  of  incorporated  faculties   and  societies.']  —  Every 
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faculty  or  society  of  procnrators  already  incorporated,  or  which  shall 
after  the  passing  of  this  Act  be  incorporated  in  terms  thereof,  shall 
from  time  to  time,  subject  to  the  approval  of  the  Sheriff,  issae  regnlt- 
tions  for  the  preliminary  examination  in  the  elements  of  general 
knowledge  of  persons  desiroos  of  entering  into  indentures  of  appren- 
ticeship with  any  procnrator  of  their  court  or  the  sherifTs  cleii:,  and 
without  such  examination,  and  the  person  undergoing  the  same  bein£ 
reported  qualified,  such  indenture  shall  be  of  no  force  or  efiect  for  the 
purpose  of  admission  as  aforesaid ;  and  such  society  may  also,  if  it 
sees  fit,  subject  in  like  manner  to  the  approval  of  the  Sheriff,  impede 
a  curriculum  of  legal  study  on  the  apprentices  serving  their  time  to 
the  members  of  such  faculty  or  society,  and  may  institute  compolsoi; 
examinations  in  law  and  in  legal  training  and  practice  of  such  ap- 
prentices at  the  end  of  the  second,  third,  and  fourth  years  of  tfadr 
apprenticeship,  under  such  regulations  as  to  extending  the  period  of 
apprenticeship,  in  case  of  failure  satisfactorily  to  undergo  snch  exa- 
minations, as  may  be  established  by  and  under  authority  of  the 
General  Council  hereinafter  appointed ;  and  any  society  hereafto-  t.^ 
be  incorporated  may  establish  a  fund  for  the  benefit  of  indigene 
members  and  of  the  widows  and  children  of  members,  and  provide 
for  the  use  of  the  members  of  the  society  a  law  library,  to  be  mana^i 
in  such  manner  as  may  be  settled  by  the  Byelaws,  and  for  these  aui 
other  purposes  may  exact  payment  of  such  entrance  fees  from  paxtiti 
applying  to  be  admitted  as  procurators,  and  snch  annual  contribittK'c 
from  each  member  of  the  society,  as  may  from  time  to  time  be  ft^v^ 
by  the  society,  and  be  approved  of  by  the  sheriff  as  aforesaid ;  and  iz 
counties  where  no  snch  society  exists  it  shall  be  in  the  power  of  tbi 
Sheriff  to  order  and  enforce  the  preliminary  and  intermediate  exa- 
minations aforesaid. 

17.  \_General  CouncU,'] — ^The  dean,  president,  or  other  chief  ofEct 
bearer  of  each  of  the  several  faculties  or  societies  of  procorators 
already  Incorporated,  or  which  shall  after  the  passing  of  this  Act  l<c 
incorporated  in  terms  thereof,  or  in  his  absence  the  snb-dean,  vice- 
president,  or  other  member  of  such  faculty  or  society  elected  to  act  a 
his  place,  shall  form  a  General  Council  of  procurators  for  the  porpc^* 
of  exercising  the  powers  conferred  upon  them  by  this  Act,  and  sfasJ 
meet  at  least  once  in  each  year  at  such  time  and  place  as  may  ky 
fixed  in  manner  hereinafter  provided,  any  five  members  of  sn^h 
Genera]  Council  being  a  quorum. 

18.  [Genercd  Council  to  meet  andfrcanehyelaws*']'^'^^  ftnt  meet- 
ing of  such  General  Cotmcil  shall  be  held  at  Edinburgh  on  Afamdoy  tt* 
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thirtieth  day  of  October^  One  thousand  eight  hundred  and  sixty-five, 
at  one  o'clock,  within  the  Sheriff  conrt-honse,  and  the  members 
present,  after  choosing  an  interim  chairman,  shall  appoint  a  committee 
of  their  number  to  frame  a  draft  of  the  Byelaws  hereinafter  mentioned, 
with  instructions  to  report  such  draft  to  an  adjourned  meeting,  to  be 
held  at  a  time  and  place  to  be  then  fixed ;  and  it  shall  be  lawful  for 
such  adjourned  meeting,  or  any  other  meeting  held  by  adjournment, 
to  adopt  the  said  Byelaws  with  or  without  amendments. 

19.  IQffice  bearers  and  time  and  place  of  juiure  meetings  to  be 
appointed,^ — The  byelaws  to  be  so  framed  and  adopted  shall  provide 
for  the  yearly  appointment  of  ofilce  bearers,  and  in  particular  of  a 
president,  and  for  the  time  and  place  of  all  meetings  of  the  General 
Council  and  ofiice  bearers,  and  for  the  mode  of  calling  the  same,  and 
for  all  other  regulations  neciessary  for  beneficially  transacting  the 
business  committed  to  the  General  Council  by  this  Act,  and  for  the 
future  amendment  of  such  Byelaws,  if  necessary. 

20.  \PoiD€r  to  General  Council  to  prescribe  a  Curriculum  of  legal 
study  and  frame  Regulations  as  to  subjects^  ^c] — The  General  Council 
shall  prescribe  a  Cun-iculum  of  legal  study  for  persons  intending  to 
apply  for  admission  as  procurators,  and  shall  by  themselves,  or  by 
one  or  more  committees  of  their  number,  and  with  such  assistance  as 
the  Council  may  see  fit  to  appoint,  act  as  examiners  of  persons 
applying  for  admission  as  procurators,  and  shall  as  soon  as  may  be 
after  the  passing  of  this  Act  frame  Regulations  as  to  the  subjects  both 
in  general  knowledge  and  law,  and  legal  training  and  practice,  in 
which  all  persons  applying  for  admission  after  a  certain  date  to  be 
therein  fixed  shall  be  examined  as  herein-before  provided,  in  order  to 
ascertain  that  they  are  in  these  respects  qualified  for  admission,  and 
also  Regulations  as  to  extending  the  period  of  apprenticeship  of 
apprentices  failing  to  undergo  satisfactorily  the  compulsory  examina- 
tions herein-before  provided,  and  may,  if  need  be,  vary  such  Curriculum 
and  Regulations  to  suit  the  peculiar  circumstances  of  any  county,  and 
may  also  from  time  to  time  thereafter  alter  and  amend  such  regulations 
respectively. 

21 .  \Such  regulations  to  be  submitted  to  Sheriffs  convened  as  byl  Sf 
2  Vici,<t  c,'119, and  approved  by  Lord  President^  Lord  Justice^Clerk^ 
and  Judges  of  the  Court  of  Session,"] — The  Curriculum,  Regulations, 
and  Byelaws  to  be  framed  by  the  General  Council  as  aforesaid,  or  any 
f  ature  alterations  or  amendments  thereof,  shall  be  of  no  force  or  effect 
nnless  the  same  have  been  submitted  to  the  Sheriffs  of  Scotland  con- 
vened as  durected  by  the  Act  First  and  Second  Victoria,  chapter  one 
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hundred  and  nineteen,  section  thirty-two,  and  reported  on  bj  the 
meeting  so  convened,  or  any  adjourned  meeting  of  the  Sheriflh,  to  the 
Lord  President  of  the  Ck>urt  of  Session,  the  Lord  Jnstice-Clerk,  umI 
the  other  Judges  of  the  Court  of  Session,  and  hare  been  approved  ot 
by  them,  and  until  the  said  Regulations  are  so  approved  of  the  roltis 
in  operation  in  each  county,  ward,  or  district  for  the  examination  of 
persons  applying  for  admission  shall  continue  in  force. 

22.  [  General  Council  to  fix  time  and  place  and  fees  ofexaminatums.] 
— The  (leneral  Council  shall  also  from  time  to  time  fix  the  times  and 
places  at  which  such  examinations  may  most  conveniently  be  coc- 
ducted,  and  shall  also,  subject  to  the  approval  aforesaid,  fix  the  fee^ 
to  be  paid  by  the  applicants  to  defray  the  expense  of  such  examlni- 
tions  and  the  application  of  the  fees  so  paid. 

23.  [Expenses  of  General  Council  how  to  be  provided  for. ^ — Tb-. 
General  Council  may  from  time  to  time  exact  such  contribntiri^ 
from  the  various  faculties  and  societies  already  incorporated,  or  to  bt 
incorporated  under  this  Act,  as  shall  be  required  for  the  necessary  ex- 
penditure of  the  General  Council  and  office  bearers  thereof,  and  tha: 
as  nearly  as  may  be  in  proportion  to  the  numbers  of  members  of  smi 
faculties  or  societies,  and  may  recover  payment  of  such  contrlbntioc* 
by  action  at  law,  to  be  brought  in  name  of  their  president  or  of  anj 
of  their  office  bearers  whom  they  may  appoint  for  that  porpose,  az 
account  of  which  contributions  and  expenditure  shall  be  made  Lf 
annually,  and  copies  transmitted  to  the  dean,  president,  or  otbet 
chief  officer  of  every  such  faculty  or  society. 

24.  [How  procurator  may  be  suspended  from  practice  or  Urwck  c* 
rf^^er.]— No  person  who  has  been  admitted  a  procurator  in  terc* 
of  this  Act  shall  be  liable  to  have  his  admission  challenged  or  5« 
aside  on  any  ground  except  fraud;  reserving  nevertheless   to  an. 
empowering  the  Sheriff  of  each  county,  ward,  district,  or  division,  ir 
aforesaid,  on  a  written  complaint  made  and  cause  shown  to  him  ^ 
any  incorporated  faculty  or  society  of  procurators  practtsini^  In  1^. 
court,  and  where  there  is  no  such  faculty  or  society,  then    by  at; 
three  or  more  procurators  practising  in  such  court,  to  call  before  hi'.: 
on  six  days  inducia^  and  thereafter,  whether  with  or  without  c^s 
pearance,  to  suspend  from  practice,  or  to  strike  off  the  re^ster  t'~ 
name  of  any  procurator  registered  in  his  court  whom  he  may  deer 
guilty  of  gross  misconduct,  which  sentence  shall  contain  within  it.-^ 
a  statement  of  the  facts  and  grounds  on  which  it  proceeded,  mad  s^^ 
be  subject  to  review  and  stay  of  execution  only  by  petition  of  app<*^' 
to  be  presented  within  six  months  from  the  date  of  such 
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the  Inner-House  of  the  Conrt  of  Session  sitting  in  either  Division, 
who  may  hear  any  person  interested  thereon,  and  may  confirm  or  re- 
verse the  sentence  of  the  Sheriflf,  with  or  without  further  inquiry, 
without  prejudice  to  the  Sheriff  and  Sheriff-substitute  exercising  all 
powers  competent  to  them  at  common  law  in  such  matters. 

25.  [Power  to  procurators  to  compkun  to  the  Sheriff  of  unqualified 
procurators.  Penalty  on  procurator  lending  his  name  to  unqualified 
persons. — Any  procurator  shall  be  entitled  to  complain  to  the  Sheriff 
in  whose  court  he  is  entitled  to  practise,  against  any  person  practising 
in  such  court  who  is  not  a  procurator  thereof;  and  the  Sheriff  shall, 
on  such  complaint  being  proved  to  his  satisfaction,  interdict  such 
person  from  practice ;  and  any  procurator  who  shall  knowingly  and 
wilfully  lend  his  name  to  enable  any  person  who  is  not  a  procurator 
to  practise  as  such,  may,  on  a  complaint  made  as  aforesaid,  be  sum- 
marily suspended  from  practice,  or  struck  off  the  register,  and  the 
sentence  of  the  Sheriff  in  either  case  shall  be  subject  to  review  and 
stay  of  execution  only  in  manner  foresaid. 

26.  [Effects  of  Sheriffs  »«n&m».]— The  sentence  of  any  Sheriff 
striking  a  procurator  off  the  register  shall  entitle  any  incorporated 
faculty  or  society  as  aforesaid  of  which  he  is  a  member  to  expel  him 
from  the  body,  and  he  shall  thereupon  forfeit  all  his  rights  and  privi- 
leges as  a  member  thereof,  except  his  right  to  a  share  of  any  fund  for 
behoof  of  widows  or  children.  Provided  that  during  the  period  allowed 
for  appeal  as  aforesaid,  and  during  the  dependence  of  such  appeal, 
the  party  against  whom  the  Sheriff's  sentence  shall  stand  shall  be 
disabled  from  exercising  any  of  the  rights,  functions,  and  privileges 
of  a  procurator. 

27.  [Noting  to  prgudice  privileges  of  certain  public  bodies. 
Power  to  faculty^  SfC,  to  make  bye-laws  and  to  alter  its  name.l — No- 
thing in  this  Act  contained  shall  be  held  to  limit  or  prejudice  the 
rights  and  privileges  of  the  following  public  bodies ;  that  is  to  say,  the 
Society  of  Writers  to  Her  Majesty's  Signet,  the  Society  of  Solicitors 
in  the  Supreme  Couits,  the  Society  of  Solicitors  at  Law,  Edinburgh^ 
the  Faculty  of  Procurators  in  Glasgow^  the  Faculty  of  Procurators  in 
Paisley^  or  the  Society  of  Advocates  in  Aberdeen,  or  any  other  such 
faculty  or  society  holding  a  royal  charter :  Provided  always  that  it 
shall  be  competent  to  any  faculty  or  society  of  procurators  incorpo- 
rated before  the  passing  of  this  Act,  notwithstanding  the  terms  of 
their  charter,  to  pass  such  byelaws  as  may  be  necessary  to  assimilate, 
in  whole  or  in  part,  the  conditions  and  mode  of  admission  to  the 
privileges  of  their  incorporation  to  the  provisions  of  this  Act :  Pro- 
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Yided  also  that  it  shall  be  competent  to  any  sach  facalty  or  soattj 
of  procurators,  if  they  shall  so  desire,  by  the  assent  given  in  writing 
of  at  least  three-fourths  of  the  members  registered  as  herein-before 
provided,  and  on  the  register  at  the  time,  to  alter  its  name  or  title 
without  prejudice  to  its  existing  powers  and  priTileges. 

28.  [^Saving  rights  of  certain  persons. y — Nothing  in  this  Act  con- 
tained shall  be  held  to  repeal  the  privileges  conferred  by  former  Acts 
of  Parliament  on  persons  who  may  be  qualified  to  practise  as  agents 
in  the  Court  of  Session  of  practising  in  certain  cases  before  the 
Sheriff-courts  of  Scotland^  or  to  prejudice  or  affect  the  rights  gt 
privileges  of  any  person  appointed  to  be  solicitor  or  attorney  on  be- 
half of  Her  Majesty,  under  the  orders  or  directions  of  the  CommissioD- 
ers  of  the  Treasury,  Customs,  Inland  Revenue,  or  under  the  orders  or 
directions  of  any  Commissioners  or  other  persons  or  person  hsvinf 
the  management  of  any  other  branch  of  Her  Majesty's  Revenue  for 
the  time  being,  or  under  the  authority  of  any  Act  of  Parliament,  or  of 
any  person  now  holding  or  who  may  hereafter  be  appointed  to  the 
office  of  Procurator-Fiscal  in  any  inferior  court. 

29.  [S(wing  rights  of  Notaries- Public,'] — Nothing  In  this  Act  con- 
tamed  shall  prejudice  the  rights  and  privileges  of  Notaries-Public,  or 
affect  the  manner  of  their  admission  to  office. 

30.  [Short  title.]—T\u3  Act  may  be  cited  as  ''  The  Procurators 
(Scotland)  Act,  1866." 


BYE-LAWS  for  the  Greneral  Council  of  Procurators,  appiored 
of  by  Court  of  Session,  22nd  June  1866. 

The  General  Council  of  Procurators  considering  that,  by  the  18th  aof 
19th  sections  of  the  Act  28  and  29  Vict.,  cap.  86,  intituled  "  The  Pro- 
curators (Scotland)  Act,  1865,"  power  is  given  to  them  to  frame  Bye- 
laws  which,  as  thereby  required,  shall  provide  for  the  yearly  appointment 
of  office-bearers,  and,  in  particular,  of  a  President,  and  for  the  time  and 
place  of  all  meetings  of  the  General  Council  and  office-bearers,  and  for 
the  mode  of  calling  the  same,  and  for  all  other  Regulations  necessary  for 
beneficially  transacting  the  business  committed  to  the  General  Council 
by  the  said  Act,  and  for  the  future  amendment  of  such  bye-laws,  U? 
therefore,  in  virtue  of  the  powers  conferred  upon  them  by  the  said  Act. 
enact,  constitnte,  make,  and  ordain  the  following  Bye-laws  and  Regn]A- 
tions,  which  they  do  hereby  declare  shall  come  into  operation  from  and  aftvr 
the  date  when  they  shall  have  been  approved  of  in  terms  of  the  Statate. 
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Chap.  I. — Meetings, 


1.  The  General  Council  shall 
hold  a  general  annual  meeting  on 
the  first  Thursday  after  the  15th 
day  of  September,  at  One  o'clock 
afternoon. 

2.  The  general  annual  meetings 
shall  be  held  at  Edinburgh  and 
Glasgow  alternately,  unless  some 
other  city  or  burgh  shall  have  been 
fixed  upon  by  the  immediately  pre- 
ceding meeting.  The  first  general 
annual  meeting  shall  be  held  at 
Edinburgh. 

3.  The  President,  or  in  his  ab- 
sence, the  Vice-President,  may, 
when  and  so  often  as  he  shall  deem 
necessary,  call  a  special  meeting 
of  the  General  Council,  to  be  held 
at  such  time  and  place  as  he  shall 
fix ;  and  he  shall  likewise  do  so  as 
soon  aa  possible  after  the  death  or 
resignation  of  any  oflSce-bearer ; 
and  at  any  time  on  receiving  a  re- 
quisition from  any  five  members 
of  the  General  Council.  He  shall 
give  written  notice  of  the  time 
and  place  of  all  such  meetings  to 
the  Secretary  at  least  ten  days  be- 
fore the  date  of  such  meeting,  and 

Chap.  II.— 

1.  The  General  Council  shall,  at 
the  first  meeting  held  after  the 
approTal  of  these  Bye-laws,  and 
thereafter  at  their  general  annual 
meetings,  elect  the  following  office- 
bearers, who  shall  hold  office  till 
next  annual  election,  and  who  shall 
be  eligible  for  re-election,  viz.,  a 
President,  a  Vice-President,  a  Se- 
cretary, and  a  Treasurer  (wh^ch 
last  two  offices  may  be  held  by 
the  same  person),  and  five  special 
Councillors. 

2.  In  the  event  of  any  office- 
bearer dying  or  resigning,  a  suc- 
cessor for  the  year  current  shall  be 
elected  at  a  special  meeting  of  the 


shall  specify  the  business  to  be 
brought  before  such  meeting. 

4.  In  the  event  of  the  President, 
or  in  his  absence  the  Vice-Presi- 
dent, refusing  to  call,  or  being  in 
any  way  prevented  from  calling, 
any  special  meeting  of  the  General 
Council,  the  Secretary  shall  have 
power  to  do  so  on  receiving  a  re- 
quisition, in  writing,  to  that  efi'ect, 
signed  by  any  five  members  of  the 
council. 

6.  If  at  any  meeting  there  shall 
not  be  present  a  sufficient  num- 
ber of  members  to  make  the  quorum 
required  by  the  Act,  the  meeting 
shall  be  held  to  be  adjourned  till 
the  twenty-first  day  thereafter,  of 
which  adjourned  meeting  the  Se- 
cretary shall  send  notice,  as  pre- 
scribed in  section  5th  of  Chapter  II. 

6.  At  all  meetings  of  the  General 
Council,  or  of  any  committee  there- 
of, the  President,  or  in  his  absence 
the  Vice-President,  or  in  the  ab- 
sence of  both,  a  member  specially 
appointed  by  the  meeting,  shall  act 
as  Chairman ;  and  the  Chairman 
shall  have  a  casting  as  well  as  a 
deliberate  vote. 

Office-Beareri, 

General  Council,  to  be  called  as  be- 
fore mentioned. 

8.  The  office-bearers  for  the  time 
being  shall  be  called  the  Commit- 
tee of  Management,  and  it  shall  be 
their  duty,  subject  to  the  orders 
and  control  of  the  General  Council, 
to  manage  and  direct  such  of  their 
affairs  as  shall  from  time  to  time 
be  remitted  to  them. 

4.  Meetings  of  the  Committee 
of  Management  shall  be  fixed  by 
the  President,  or  in  his  absence 
by  the  Vice-President,  and  shall 
take  place  as  often  as  necessary  for 
the  despatch  of  business;  and  three 
members  shall  form  a  quorum  ; 
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and  intimation  of  such  meetings 
shall  be  given  to  the  Secretary  at 
least  ten  days  before  they  take 
place,  to  enable  him  to  call  the 
meeting  as  provided  by  section  6th. 
5.  It  shall  be  the  duty  of  the 
Secretary  ^subject  to  the  control  of 
the  Committee  of  Management)  to 
conduct  the  correspondence,  to  give 
written  notice  to  the  Dean  or  chief 
office-bearer  of  each  incorporated 
faculty  entitled  to  bo  represented 
in  the  General  Council,  of  all  meet- 
in^rs  of  the  General  Counsel,  at 
least  fourteen  days  before  annual 
meetings,  and  at  least  tight  days 
before  special  meetings,  specifying 
shortly,  in  the  case  of  special  meet- 
ings, the  nature  of  the  business  to 
be  transacted ;  and  also  to  give 
similar  notice  to  each  member  of 
the  Committee  of  Management,  or 
any  other  committee,  of  all  meet- 
ings of  committees,  at  least  eight 
days  prior  thereto;  to  attend  all 
such  meetings  of  the  General  Coun- 
cil or  committees ;  to  prepare  the 
minutes  thereof,  and  submit  them 
for  approval  to  the  next  meeting ; 
to  keep  the  minute-book,  contain- 
ing the  register  of  incorfiorated 
societies,  with  copies  of  their  deeds 
of  incorporation,  if  under  the  Act, 
and  a  book  containing  a  list  of  the 


members  of  the  General  CoxmrL 
He  shall  receive,  besides  nec^fs^'r 
outlays,  a  salary  at  the  rate  '*: 
twenty-five  guineas  annually,  sici 
salary  being  subject  to  revisii*  a; 
each  election  of  office-bearers. 

6.  It  shall  be  the  dutv  of  '■^^ 
Treasurer  to  collect  the  funds  t-v- 
able  to  the  General  Council,  ^^' 
disburse  the  same  under  their  •.;- 
rection ;  to  make  up  acc-uT^ts 
thereof  annually  to  the  let  of  Jc^ 
and  transmit  copies  to  the  Dr^. 
President,  or  other  chief  oftct- 
bearer  of  every  incorporated  facaJrr 
or  society  entitled  to  be  represenv-l 
in  the  General  Council,  at  K-«f 
one  month  before  the  general  liE- 
nual  meeting;  and  said  aco>Ti!}': 
shall  be  examined  by  the  Comcii-; 
tee  (of  Management  prior  to  a*;^' 
meeting,  and  if  fonnd  corr^'Ct.; 
stated  and  vouched,  shall  be  dx- 
queted  by  the  Chairman,  and  Xl^ 
same  shall  thereafter  be  laid  befef? 
the  annual  general  meeting,  ac'l 
the  approval  of  said  meeting  sfciul 
be  a  sufficient  discharge  to  tb 
Treasurer.  The  Treasurer  sbaH 
be  paid  a  salary  at  the  rate  ''^ 
fifteen  guineas  annually,  besidas 
necessary  outlays,  such  salary  beir^ 
subject  to  revision  at  each  elecOi^ 
of  office-bearers. 


Chap.  III. — AUeratum  of  £ye-l4tw9. 


1.  No  motion  for  the  alteration 
of  any  existing,  or  the  adoption  of 
any  new  Bye-law,  shall  be  enter- 
tained at  any  meeting,  unless  three 


months'  notice  thereof  ahall  htn 
been  given,  through  the  Secretarr. 
to  the  office-bearers  and  memben 
of  the  General  Couneil. 


CURBICULUM  AND  REGULATIONS  in  regard  to  Examin- 
ation of  Intending  Procurators  and  Extension  of  Appren- 
ticeships, prepared  by  the  General  Council,  and  approved 
of  by  the  Court  of  Session,  22nd  June  1866. 

The  General  Council  of  Procurators  considering  that,  by  the  twentieth 
and  twenty-second  sections  of  the  Act  28  and  29  Vict.,  cap.  85,  iiititule<i 
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"The  Procuratore  (Scotland)  Act  1865,"  power  is  given  to  them  to 
prescribe  a  Curriculum  of  legal  study  for  persons  intending  to  apply  for 
admission  as  procurators  to  act  as  examiners  of  such  persons ;  to  frame 
Regulations  as  to  the  subjects,  both  in  general  knowledge  and  law,  and 
legal  training  and  practice,  in  which  such  persons  shall  be  examined, 
and  also.  Regulations  as  to  extending  the  period  of  apprenticeship  of 
apprentices  failing  satisfactorily  to  undergo  the  compulsory  examinations 
eujoined  by  the  Act;  to  fix  the  time  and  places  at  which  the  examinations 
of  persons  applying  for  admission  as  procurators  may  be  most  conveni- 
ently conducted ;  and  to  fix  the  Fees  to  be  paid  by  the  applicants  to  de- 
fray the  expense  of  such  examinations,  and  the  application  of  the  fees  so 
paid.  Do  therefore,  in  virtue  of  the  powers  conferred  upon  them  by  the 
said  Act,  enact,  constitute,  make,  and  ordain  the  following  Curriculum 
and  Regulations,  which  they  do  hereby  declare  shall  come  into  operation 
from  and  after  the  date  when  they  shall  have  been  approved  of  in  terms 
of  the  Statute. 

Chap.  I. — Examinations,  j'c. 


1.  The  oflBce-bearers,  with  three 
other  members  of  the  General 
Council,  to  be  appointed  by  the 
Committee  of  Management,  shall 
be  examiners  of  all  persons  apply- 
ing for  admission  as  procurators 
under  the  Act,  and  shall  be  eligible 
for  re-election  ;  and  in  the  event  of 
the  death  or  resignation  of  any  of 
the  three  examiners  appointed  by 
the  Committee  of  Management, 
another  member  shall  be  appointed 
in  his  place,  who  shall  act  till 
next  election  of  office-bearers. 

2.  Diets  for  examination  shall, 
if  the  Committee  of  Management 
find  they  are  required,  be  held 
three  times  each  year,  viz. — on  the 
second  Thursday  of  January,  the 
second  Thursday  of  April,  and  the 
second  Thursday  of  September,  at 
Edinburgh,  Glasgow  and  Aberdeen, 
or  any  of  them,  as  the  General 
Council  may  consider  necessary,  at 
Eleven  o'clock  A.]f .,  or  at  such  other 
times,  and  at  such  places  in  these 
cities,  as  the  General  Council  may 
appoint.  The  first  diet  of  examin- 
ation shall  be  held  in  Glasgow  on 
a  day  to  be  fixed  by  the  General 


Council  as  soon  as  these  regulation^ 
shall  be  approved  of  in  terms  of 
the  Statute;  and  the  Committee  of 
Management  shall  appoint  three 
examiners  to  be  present  at  each 
diet  of  examination,  without  pre- 
judice to  any  of  the  other  examin- 
ers attending  any  diet  of  examina- 
tion. And  the  General  Council 
shall  have  power  at  any  annual 
meeting  to  appoint  other  cities  or 
burghs  in  place  of  those  specified 
for  holding  said  examinations. 

8.  Every  applicant  for  admission 
as  a  procurator  under  the  Act, 
after  the  1st  day  of  January  1868, 
shall  produce  to  the  examiners 
evidence  of  having  attended  at 
least  the  classes  of  Scots  Law  and 
Conveyancing,  in  a  Scotch  Uni- 
versity ;  but  this  rule  shall  not  ap- 
ply to  any  person  who  was  under 
indenture  at  5th  July  1865  (the 
date  of  the  passing  of  the  Act),  or 
who  had  completed  the  term  of  his 
apprenticeship  prior  to  that  date. 

4.  The  examinations  shall,  ex- 
cept in  the  cases  referred  to  in 
Section  V  of  the  Act,  consist  of 
two  parts — I.  General  Knowledge ; 
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II.  Law  and  Legal  Training  and 
Practice ;  and  shall  be  partly  writ- 
ten and  partly  oral. 

6.  The  examination  in  General 
Knowledge  shall  embrace  the  fol- 
lowing subjects : — 

1.  English  Composition. 

2.  History  of  Rome ;  and   of 

England  and  Scotland. 

8.  Geography. 

4.  Arithmetic. 

6.  The    Elements    of   Book- 
keeping. 

6.  Latin:   any   Book  of  the 

^neid;  or  of  Caesar's 
Commentaries,  to  be  se- 
lected by  the  Applicant. 

7.  Logic,  or,  in  the  option  of 

the  applicant, 

8.  Mathematics;  First  Three 

Books  of  Euclid. 

6.  The  examination  in  Law 
and  Legal  Training  and  Practice 
shall  embrace  the  following  sub- 
jects : — 

1.  Scots  Law,  including  Cri- 

minal Law  and  the  Law 
of  Evidence. 

2.  Conveyancing. 

8.  Forms  of  Process,  both  in 
Civil  and  Criminal  Cases. 

7.  Every  applicant  shall  have 
the  option  of  being  examined  in 
General  Knowledge  and  in  Law 
and  Legal  Training  and  Practice, 
either  on  the  same  occasion,  or  at 
different  diets  of  examination. 

8.  Every  applicant  for  admission 
shall  communicate  to  the  Secretary 
in  writing  his  wish  to  be  examined, 
at  least  twenty-one  days  before 
such  examination  ;  and  he  shall  at 
the  same  time  transmit  his  dis- 
charged indenture,  or  other  evi- 
dence of  apprenticeship,  and  a  cer- 
tificate of  his  having  passed  any 
examinations  required  during  his 
apprenticeship,  with  his  certificates 
of  attendance  at  the  classes  speci- 
fied in  section  8rd  of  this  chapter  ; 
and  also,  in  the  event  of  his  having 


such  qualification,  evidence  of  his 
being  a  Master  or  Bachelor  of  Ar:$ 
in  any  one  of  the  Universitit* 
of  Great  Britain  or  Ireland,  or 
evidence  of  his  being  a  Member  of 
Council  of  any  Scottish  University ; 
and  in  such  communication  h^ 
shall  state  whether  he  wishes  to  >«* 
examined  at  the  same  diet  both  ia 
General  Knowledge  and  in  hav 
and  Legal  Training  and  Practice. 
or  in  one  only  of  these  classes  of 
subjects,  and  he  shall,  at  the  8am*> 
time,  remit  the  sum  of  Five  Gain^'^cs 
as  examination  fee,  to  be  applied  as 
after  provided. 

9.  If  the  Examiners  shall  fio^i 
the  applicant  duly  qualified  for  ad- 
mission, they  shall  draw  out  and 
subscribe  a  report  to  that  effect: 
but  in  the  event  of  his  being  fuuD«i 
not  duly  qualified,  he  ah  all  be  en- 
titled to  renew  his  application  t^ 
be  examined  at  the  next  or  any 
subsequent  diet  of  examination,  oa 
remitting  the  sum  of  One  Gninea  ia 
full  of  additional  examination  f<v. 

10.  The  sums  paid  as  examinn- 
tion  fees  shall  be  applied  towar.i^ 
defraying  the  expenses  of  the  ex- 
aminations, and  the  surplus,  if  an>. 
shall  every  year  be  carried  to  th** 
credit  of  the  account  of  the  Gent^ 
ral  Council,  from  whose  funds  a&y 
deficiency  to  meet  the  expense  o* 
the  examinations  shall  be  inad«- 
np  yearly. 

11.  The  Committee  of  Manacr>^ 
ment  shall,  if  they  see  fit,  einpl«iT 
properly  qualified  persons  to  a>l 
the  examiners  and  shall  par  stich 
persons  a  snificient  remnneratiua 
for  their  trouble. 

12.  Each  examiner  shall  receii- 
as  a  remuneration  for  his  tronT*'** 
and  loss  of  time  a  sum  of  Thr*< 
Guineas  for  each  diet  of  examina- 
tion  which  he  may  be  appointed  t 
attend  and  shall  attend,  and  al>* 
payment  of  his  outlays. 
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Chap.  II.- 

1.  In  the  event  of  any  appren- 
tice failing  satisfactorily  to  undergo 
any  of  the  compulsory  examina- 
tions which  by  the  16th  Section  of 
the  Act  may  be  instituted  by  any 
incorporated  faculty  or  society,  or 
in  counties  where  no  such  societies 
exist,  by  the  Sheriff  of  such  coun- 
ties, at  the  end  of  the  second,  third 


Apprentices. 

and  fourth  years  of  his  apprentice- 
ship, such  apprentice  shall  not  be 
entitled  to  apply  for  examination, 
in  order  to  admission  as  procurator, 
without  producing  evidence  of  his 
having  served  an  additional  period 
of  three  months  for  each  failure 
beyond  the  period  otherwise 
quired  for  admission. 


re- 


Chap.  III. — AUeraiion  of  Regulationt, 


1.  No  motion  for  the  alteration 
of  any  existing,  or  the  adoption  of 
any  new  regulation,  shall  be  enter- 
tained at  any  meeting,  unless  three 


months'  notice  thereof  shall  have 
been  given,  through  the  Secretary, 
to  the  office-bearers  and  members 
of  the  General  Council. 


PAET  IX. 


ADMISSIOxN  OF  SHERIFF  OFFICERS, 


The  following  "  RULES  AND  REGULATIONS  "  were  sub- 
mitted to,  and  approved  of,  at  a  meeting  of  Sheriffs,  held 
in  the  Advocates'  Library,  on  11th  December  1867,  and 
copies  were  directed  to  be  sent  to  each  Sheriflf,  in  order 
that  he  might,  if,  and  in  so  far  as  he  thought  proper,  adopt 
them  by  an  order  of  Court : — 


1.  Any  person  desirous  of  being 
admitted  as  a  Sheriff-officer  shall 
present  a  petition  to  the  Sheriff  of 
the  county  within  which  he  wishes 
to  practise,  stating  his  name,  desig- 
nation, age,  parentage,  and  coarse 
of  education,  along  with  certificates 
of  sobriety,  general  character,  etc., 
and  specifying  the  place  where  he 
proposes  to  act. 

2.  The  Sheriff,  if  satisfied  that 
an  officer  is  required  at  the  place 
specified,  may,  after  intimation  for 
a  month  on  the  walls  of  the  She- 
riff Court-house  and  Sheriff-clerk's 


office,  remit  the  petitioner  for  exa- 
mination to  examiners  to  be  named 
from  time  to  time  by  the  Sheriff. 

8.  The  examination  may  be 
either  completed  at  once,  or  at 
different  times,  and  may  be  partly 
oral  and  partly  written,  and  the 
subjects  of  examination ,  which  may 
be  modified  in  the  discretion  of  the 
Sheriff,  shall  consist  of — 

1.  English  grammar  and  read- 

ing. 

2.  Writing  to  dictation,  in- 
cluding spelling  and  hand- 
writing. 
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8.  Arithmetic — first  four  rules, 
simple  and  compound  re- 
duction, and  simple  pro- 
portion. 
4.  Law — Campbell  on  Citation 
and  Diligence,  in  so  far 
as  applicable  to  the  duties 
of  Sheriff-officers;  or  Gil- 
lespie on  Powers  and  Du- 
ties of  Sheriff-officers. 
4.  The  Examiners  shall  report  in 
writing  the  result  of  the  examina- 
tion in  each  branch  to  the  Sheriff, 
who,  after  considering  the  report, 
may  find  the  petitioner  qualified, 
or  remit  him  back  for  examination 
in  whole  or  in  part,  or  find  him 
not  qualified  to  be  admitted  as  a 
Sheriff-officer. 

6.  After  having  been  found 
qualified,  the  petitioner  shall  find 
caution  by  bond,  with  two  caution- 
ers, to  the  satisfaction  of  the  She- 
riff-clerk, or  by  a  bond  of  an  ap- 
proved guarantee  society,  and  that 
he  wiU  duly  discharge  the  duties 
of  his  office,  and  lodge  tlie  bond  in 
the  hands  of  the  Sheriff-clerk ;  and 
having  done  so,  he  will  be  ad- 
mitted to  act  during  the  pleasure 
of  the  Sheriff,  and  shall  take  the 
usual  oath  de  fideli  in  presence  of 
the  Sheriff  or  Sheriff-substitute. 

6.  Each  Sheriff-officer  shall,  in 
the  event  of  either  of  his  caution- 
ers becoming  bankrupt,  or  dying, 
or  leaving  Scotland,  immediately 


intimate  the  fact  to  the  Sberif- 
clerk,  and  thereupon  find  new  cau- 
tion. In  the  event  of  his  not  find- 
ing new  caution  within  a  mor.th 
of  either  of  the  cautioners  becom- 
ing bankrupt,  or  dying,  or  leaving 
Scotland,  the  officer's  name  may  Ini 
struck  off  the  roll  of  officers. 

7.  Any  cautioner  desiring  to  l^ 
relieved  of  his  cautionary  obli^ri- 
tion,  must  apply  to  the  Sheriff,  bj 
petition,  one  month  before  the  d;iie 
from  which  he  desires  to  be  re- 
lieved, so  that  the  officer  may  hav-* 
time  and  opportunity  to  find  dct 
caution. 

8.  The  sheriff*«lerk  shall  heep  a 
roll  of  Sheriff-officers,  contain) sc 
the  name  and  residence  of  eac^ 
Sheriff-officer  in  the  county,  a&i 
the  name,  designation,  and  rf>i- 
deuce  of  their  respectivecantiont-r<; 
and  the  Sheriff-derk  shall,  withia 
fourteen  days  after  the  1st  OcM-r 
annually,  transmita  copy  of  the 
same  to  the  Sheriff,  accompanitrl 
with  any  remarks  he  may  think 
proper  as  to  the  conduct,  sobri^tj. 
etc..  of  the  officers,  and  atari 3$: 
whether,  so  far  as  be  knows,  any 
of  the  cautioners  have  becon^e 
bankrupt,  or  have  died,  or  left  Scot- 
land. If  any  officer  from  any 
cause,  becomes  unfit  for  duty,  h?^ 
name  will  be  struck  off  the  roll  cf 
officers. 
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PAKT  X. 
PROCURATORS'    FEES. 


ACT  OF  SEDERUNT  regulating  the  Fees  of  Procurators  in 
the  Sheriff,  Stewart,  and  Commissary  Courts. — ^Edinburgh, 
1st  March  1861. 

The  Lords  of  Council  and  Session,  considering  that  by  the  Act  16 
and  17  Vict.,  c.  80,  section  49,  the  Court  is  "  authorised  and  required  to 
frame,  from  time  to  time,  a  Table  or  Tables  of  Fees  for  business  in  the 
Sheriff-courts  of  Scotland,  and  such  Table  or  Tables  of  Fees  so  framed  shall 
be  submitted  to  the  Secretary  of  State  for  the  Home  Department,  and  if 
approved  of  shall  form  the  rule  of  professional  charge  for  business  per- 
formed in  such  Courts ;  "  and  by  the  Act  21  and  22  Vict.,  c.  56,  section 
18,  the  Court  is  also  authorised  and  required,  from  time  to  time,  to  pass 
such  Acts  of  Sederunt  as  shall  be  necessary  and  proper  for  regulating 
the  Fees  to  be  paid  to  agents  before  the  Courts  of  the  Commissary  of 
Edinburgh,  and  other  Commissaries  in  Scotland :  And  considering  that, 
by  the  alterations  in  the  forms  introduced  by  the  said  Acts,  the  Act  of 
Sederunt  of  10th  March  1849,  regulating  the  Fees  of  Procurators  in  the 
Sheriff,  Stewart,  and  Commissary  Courts,  was  rendered  in  some  respects 
inapplicable,  and  that  interim  Tables  of  Fees  were  established  by  Acts  of 
Court  in  the  different  sheriffdoms  after  the  passing  of  the  first  mentioned 
Act,  under  an  Act  of  Sederunt  passed  by  the  Court  on  7th  March  1866 : 
And  considering  that  it  is  now  expedient  to  establish  a  new  and  uniform 
Table  of  Fees  for  Procurators  in  the  Sheriff,  Stewart  and  Commissary 
Courts — Do  therefore,  in  virtue  of  the  powers  conferred  by  the  said  Act 
16  and  17  Vict.,  c.  80,  and  21  and  22  Vict.,  c.  66,  repeal,  from  and  after 
the  8d  April  next,  the  said  Act  of  Sederunt  of  the  10th  March  1849  and 
renewals  thereof,  and  all  interim  Tables  established  by  Acts  of  Court  of 
the  Sheriffs  as  aforesaid,  so  far  as  regards  the  Fees  of  Procurators,  and 
enact,  ordain,  and  declare  that,  in  place  thereof,  the  Regulations  and 
Table  of  Fees  hereto  annexed,  which  have  been  submitted  to  the  Secretary 
of  State  for  the  Home  Department,  and  approved  of  by  him,  shall,  from 
and  after  the  said  3d  day  of  April  next,  be  acted  upon  as  the  rule  of 
charge  in  regard  to  the  Fees  of  Procurators  in  Sheriff,  Stewart  and  Com> 
missary  Courts,  until  the  same  shall  be  altered  by  the  Court. 

And  the  Lords  appoint  this  Act,  and  the  relative  Regulations  and 
Table  of  Fees,  to  be  engrossed  in  the  Books  of  Sederunt,  and  printed  and 
published  in  common  form. 

Dun.  M'Nrill,  LP,D. 


CCXXXviii    STATUTES  AND  ACTS  OF  SEDERUNT.         [Am. 


Procnratora'  Fees. 


GENERAL  REGULATIONS. 


1.  There  shall  be  three  scales  of 
taxation,  viz.: — Firttf  for  causes 
where  the  amount  of  principal  and 
past  interest  concluded  for  does 
not  exceed  £26 ;  Second,  for  causes 
where  the  amount  concluded  for 
as  aforesaid  exceeds  that  sum,  but 
does  not  exceed  j&lOO ;  and  Third, 
for  causes  where  the  amount  con- 
cluded for  as  aforesaid  exceeds 
£100. 

2.  Where  the  demand  does  not 
exceed  the  sum  which  may  be  com- 
petently concluded  for  in  the  She- 
riff's Small-Debt  Court,  no  fees 
shall  be  allowed  except  those  autho- 
rised by  the  Act  Ist  Vict.,  c.  41, 
unless  the  Sheriff  see  cause  to  the 
contrary  (see  J  36  of  that  Act),  it 
being  always  competent  to  the 
Sheriff,  when  a  case  is  removed 
from  the  Small-Debt  Court  to  the 
Ordinary-Court,  or  at  any  subse- 
quent stage  of  the  process,  to  de- 
termine whether  it  is  to  be  con- 
ducted and  charged  for  according 
to  the  annexed  tables,  or  on  the 
principle  that  no  other  or  higher 
fees  are  to  be  taken  than  those 
allowed  by  1st  Vict.,  c.  41. 

8.  The  scale  for  taxation  shall 
in  the  ordinary  case  be  determined 
by  the  amount  concluded  for ;  but 
it  shall  be  competent  for  the  She- 
riff, if  he  see  cause,  to  direct  the 
amount  to  be  taxed  according  to 
the  scale  applicable  to  the  amount 
decerned  for ;  this,  however,  shall 
not  affect  the  ordinary  power  of 
the  Sheriff  to  declare  that  such 
expenses  shall  be  subject  to  modi- 
fication. 

4.  In  all  cases  the  Sheriff  may 
disallow  all  charges  for  entire 
papers  or  parts  of  papers,  or  for 
steps  of  procedure  or  agency  which 
apijear  to  him  to  have  been  irregu- 
^u  or  unnecessary. 


6.  The  fees  allowed  at  proiiGtic> 
ing  or  reporting  interlocutore  (^'•^ 
12),  also  at  taking  appeals  (No.  *Ji>t. 
shall  be  held  to  include  intimat'  n 
(where  necessary)  to  the  client  aiii 
opposite  party.  The  fees  for  d- 
bates  are  not  to  be  according  V>  the 
time  occupied,  but  single  fet-^ 
They  are  to  include  the  attendaI}^ 
at  giving  judgment,  unles  whvz 
avizandum  has  been  made,  wh^L 
the  fee  No.  12  will  be  allr>Tt>i 
The  agent  shall  be  entitlt*d  t*^ 
charge  for  a  copy  of  the  minuU' 
of  procedure  up  to  the  closic^  •■ 
the  record ;  and  also  for  a  oo{«y  i 
every  subsequent  interlocutor  aaC 
note  on  the  merits  of  the  cause,  a^i 
of  all  interlocutors  and  notes  sc^ 
taining,  repelling,  or  reserving  yn- 
liminary  defences,  but  not  of  th'« 
excepted  under  Art.  12  of  th< 
subjoined  table.  The  agent  titC 
be  allowed  to  charge  for  a  copy  :f 
the  closed  record  and  proot  azhi 
also  for  a  copy  of  the  productiooi 
in  so  far  as  the  Sheriff  may  thisl: 
it  necessary,  preparatory  to  de- 
bating. 

6.  In  order  to  prevent  delsj  br 
frequent  meetings  for  adjusting 
and  closing  the  record,  only  cc» 
fee  shall  be  allowed  in  each  case 
for  all  the  duty  connected  with  thi5 
part  of  the  procedure,  however  fre- 
quent the  meetings  may  be;  except 
when  the  Sheriff  shall  direct  a  re- 
cord to  be  made  up  on  prelimioarj 
defences ;  or  when  a  record  alrf^^T 
closed  shall  be  ordered  to  be  opened 
up  and  adjusted  and  closed  of  nev: 
in  each  of  which  cases  the  Shehf 
may,  if  he  shall  see  fit,  allow  t 
single  fee  in  like  manner.  Where 
the  Sheriff  shall  by  interlocnt^'r 
direct  parties  to  debate  some  point 
specified  therein,  the  debate  (^ 
Art  14,  will  be  allowed.   No  sept- 
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fsXe  fee  shall  be  allowed  in  respect 
of  the  deliverance  "record  closed." 

7.  Wherever  a  procurator  on  one 
side  attends  any  meeting  ordered 
by  the  Sheriff  for  adjusting  the 
record,  or  for  any  other  purpose, 
and  the  other  is  absent  or  not  pre- 
pared to  proceed,  the  Sheriff  shall 
have  power  to  decern  against  the 
opposite  party  for  payment  of  the 
fee  for  attendance  to  the  procurator 
who  is  ready.  And  when  no  notice 
has  been  sent  of  the  withdrawal  of 
an  appeal  at  least  two  lawful  days 
before  the  date  fixed  by  the  Sheriff 
for  an  oral  hearing,  two-thirds  of 
the  fee  for  the  debate  will  be  al- 
lowed to  the  respondent's  agent. 

8.  Procedure  in  removings  and 
ejections  to  be  charged  by  the 
amount  of  rent.  Where  the  amount 
of  rent  is  not  set  forth  in  the  sum- 
mons, or  is  not  set  forth  as  exceed- 
ing £25,  the  charges  shall  be  ac- 
cording to  Scale  I. 

9.  In  actions  ad  f actum  prctstan- 
dum,  for  exoneration,  and  others 
where  the  pecuniary  amount  or 
value  of  the  matter  in  question 
cannot  be  measured  or  ascertained 
from  the  process,  the  charges  shall 
be  according  to  Scale  II.,  unless  it 
shall  appear  to  the  Sheriff  proper 
in  the  circumstances  to  direct 
otherwise. 

10.  In  actions  where  there  are 
more  defenders  than  one  pursued 
for  different  debts,  or  summoned 
to  remove  from  different  premises, 
full  charges  for  writings  will  be 
allowed  for  the  highest  of  the  rents 
or  sums  charged  for, — one-fourth 
only  of  the  ordinary  fees  will  be 
allowed  on  each  of  the  other  rents 
or  Slims, — and  the  whole  amount 
will  be  apportioned  among  the  dif- 
ferent defenders,  according  to  the 
debts  for  which  they  are  respec- 


tively sued,  or  the  rents  of  the  pre- 
mises from  which  they  are  respec- 
tively summoned  to  remove.  But 
in  such  cases  the  procurator  will 
be  allowed  to  charge  one-half  only 
of  the  fees  under  Art.  12  of  the 
table  against  each  defender,  ac- 
cording as  the  amount  of  his  debt, 
or  the  rent  of  the  subject  from 
which  he  is  summoned  to  remove, 
falls  under  Scale  I.  II.  or  III. 

11.  The  principal  interlocutor 
sheets  shall  not  be  given  out  to 
parties;  a  certified  copy  thereof 
shall  be  made  up  by  the  clerk  from 
time  to  time,  and  put  in  process, 
for  which  he  shall  be  allowed  to 
make  a  charge  at  the  end  of  the 
process  for  the  total  number  of 
sheets  contained  therein,  according 
to  Art.  6  of  the  Table,  to  be  paid  by 
the  party  found  liable  in  expenses, 
or,  where  no  expenses  are  found 
due,  by  the  parties  equally. 

12.  Every  sheet  of  two  pages 
shall  contain  250  words ;  but  if  the 
whole  writing  does  not  extend  to 
260  words,  the  fee  for  a  sheet  is, 
notwithstanding  to  be  chargeable 
for  such  writing ;  and  if,  after  find- 
ing the  number  of  sheets  which 
any  writing  shall  comprise,  calcu- 
lated at  the  above  rate,  any  num- 
ber of  words  less  than  250  shall 
remain,  such  fewer  number  of 
words  shall  be  charged  as  a  sheet. 

13.  Auditors  shall  not  allow 
charges  for  payments  to  officers,  or 
other  outlay,  unless  vouchers  be 
produced. 

14.  No  other  or  higher  fees  shall 
be  allowed  than  those  hereby  au- 
thorised ;  and  the  rates  of  charge 
in  the  subjoined  Table  shall  be  held 
as  applicable  to  the  taxation  of  ac- 
counts, as  well  between  agent  and 
client  as  between  party  and  party. 

DuH.  M'NxiLL,  I.P,D. 
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TABLE  OF  FEES 
For  Bimness  in  the  Sheriff-Court, 


0    16 


SCALE  I. 

£    t.    d. 

1.  Drawing  summoiifl,  petition,  or  other 

writing,  by  which  any  process  or  ap- 
plication is  first  brought  before  the 
Court,  whatever  be  the  length  thereof,  0  16    0 

2.  Drawing  condescendence  and  defences, 

— f>er  sheet,  .        .  0    4    0 

8.  Drawing  tutorial  and  curatorial  inven- 
tories, or  inventories  in  processes  of 
eeteio  bonorum,  juratory  caution,  or 
confirmations  of  executry— ^wr  sheet,    0    4    0 

4.  Revising  condescendences  and  defences, 

— -per  sheet  of  original  paper  and  ad- 
ditions,  

5.  Drawing  papers  of  any  other  de- 
scription, including  reclaiming  peti- 
tions on  appeals,  and  for  all  necessary 
schedules  of  intimation,  requisition, 
and  protest,  precepts  of  arrestment,  or 
diligence  against  witnesses  or  havers 
— -per  sheet, 

^0te. — ^Where  a  paper  necessarily 
exceed  20  sheets,  each  sheet 
above  20  to  be  charged, 

6.  For  all  necessary  copies— ^r  sheet,  in- 
cluding copies  of  proof  when  ordered 
for  the  use  of  the  Sheriflf  on  appeal,     0 

7.  For  making  up  accounts  of  expenses 
for  taxation,  and  also  necessary  copies 
of  states,  copies  of  accounts  of  ex- 
penses, to  be  furnished  to  the  other 
party,  and  notarial  copies — per  sheet,    0 

8.  For  inventories  of  productions,  lodged 
with  any  pleading  or  application,  not 
^exceeding  10  numbers,     .  .        0 
And  for  each  additional  10  numbers,  0 

9.  For  each  necessary  letter,  exclusive  of 
letters  intimating  enrolments,  inter- 
locutors, or  steps  taken  where  an  at- 
tendance fee  is  allowed,  also  those  ex- 
cluded by  general  regiilation  No.  V,    0    2    0 

2fou,  —  Letters  intimating  ad- 
journed diets  of  proof  not  to  be 
chargeable. 


0    8    0 


0    2    0 


1    0 


1    6 


1 
1 


0 
0 


8CAI.K  II. 
X      «.       d. 


ecAuni 
£  s,   I 


1     0     0      1  10   ti 


0     6     0 


0     6     0 


0     2     6 


0    3    O 


0    1     O 


0    16 


0    2     6 


0    6   u 


0    6   C 


0    S   I 


0    4     0      0     5^' 


0     4    < 


0     1    ( 


0    16      0     1^* 


0    16      0     2^' 


0     2    » 


0     3    4 
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£   9.    d. 


AttendaneeB. 


10.  (a)  At  the  meeting  nnder  {  d  of  the 

statute  to  explain  the  grounds  of 
action  and  defence  to  the  pur- 
suer's agent, .  .056 
{b)  If  a  fall  record  be  ordered  to  be 
made  up,  the  defender's  agent 
will  at  this  stage  be  allowed,        0  10    0 
(c)  But  if  the  recoid  be  closed  on  a 
minute  at  this  or  at  an  adjourned 
meeting,  the  pursuer's  agent' will 
be  allowed,  instead  of  (a),  nipra,  0    7    0 
And  the  defender's  agent  will  be  al- 
Iqwed,  instead  of  (6),  nmrdf  .        0  16    0 
Note. — ^These  fees  to  be  in  full 
oi  all  charges  for  attendances 
(however    numerous),    and 
hearings,  and   preliminary 
or  incidental  discuBsionsTin 
the  matter  of  closing  the  re- 
cord by  way  of  minutes,  and 
writings  relative  thereto,  un- 
less the  Sheriff  shall  by  a 
special  interlocutor  order  a 
debate. 

11.  At  the  meeting  with  the  Sheriff,  under 

{  4  of  the  A(S  (including  all  adjourn- 
ments) and  meetings  for  revisal  or 
otherwise,  for  adjusting  and  closing 
the  record  on  condescendence  and  de- 
fences, or  revised  condescendence  and 
defences,  .  .        0  10    0 

Note, — ^This  fee  is  to  include  all  the 
attendances,  however  numerous, 
up  to  the  closing  of  the  record, 
and  to  cover  all  discussions  on 
dilatory  defences,  &c.;  except  (let) 
when  the  Sheriff  orders  a  sepa- 
rate record  on  dilatory  defences 
to  be  made  up*(as  in  regulation 
VI) ;  or  {2d)  when  the  Sheriff 
by  a  special  order  appoints  a  full 
debate  on  such  points. 

12.  At  pronouncing  or  reporting  any  inter- 
locutor (except  interlocutors  closing 
the  record,  or  in  the  course  of  proofs, 
or  fixing  diets,  disposing  of  motions 
for  prorogations^  making  avizandum, 


SCALK  II. 

£    8,   d. 


SCALB  III. 

£    8.   d. 


0    7    6 


0  15    0 


0  10    6 
12    6 


0  10    0 


10    0 


0  12    0 

1  10    0 


0  15    0 


I     0    0 
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0    2    6 


0    4    0 


1    0    0 


SCALE  I. 

£  t.  d. 
ordering  attendance,  or  lodgment  of 
papers  or  debates),  including  intima- 
tion to  client  and  opposite  party  of  the 
business  done  at  the  meeting  for 
which  it  is  charged  (See  Regulation 
V), 

18.  By  preyious  order  of  the  Sheriff  to  ex- 
plain any  point,  or  to  receive  instruc- 
tions, or  the  like,  not  coming  under 
the  description  of  "  Debates  "  {not  by 
the  hour,  and  including  attendance 
at  pronouncing  the  interlocutor), 

14.  At  Debates  under  §  J  6, 12, 16,  and  28, 
of  the  Act  16  and  17  Vict.,  cap.  80 ; 
also  at  debates  specially  ordered  by 
interlocutors  of  the  Sheriff  (See  Reg. 

V), 

j^o^, — ^When  the  employment  of 
counsel  is  sanctioned  (See  No. 
28)  the  Procurators  in  attendance 
will  only  be  allowed  the  fees  in 
No.  10  (a). 
16.  In  Bankruptcy  proceedings— 

At  examination  of  bankrupt  or  others 
under  the  Statute— /or  each  hour,     0    6    8 
16.  At  proofs  and  precognitions ; — 
(a)  Proofs:— 
For  each  hour  occupied  at  proofs,  de- 
positions, declarations,  examinations, 
or  judicial  inspections,  or  before  re- 
porters or  judicial  referees,  . 
Note  1. — ^No  fees  to  be  allowed  in 
respect  of  debates  or  discussions, 
oral  or  written,  during  diets  of 
proof,  or  deliverances  thereon. 
2.  When    a   proof  is   necessarily 
taken  by  a  Commissioner,    his 
fee  to  be  the  same  as  that  of  an 
agent  (except  precognition  fees), 
and  his  clerk  will  be  allowed  6d. 
a  sheet  for  writing. 
8.  The    Sheriff    shall,    especially 
when  proofs  are  prorogated  and 
protracted,  disallow  the  time  oc- 
cupied superfluously  or  unneces- 
sarily, 
(ft)  Precognitions: — 
For  each  witness  actually  examined 
at  the  proof,  or  whose  examination 
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0     8     6 


0    4    6 


0    6     0 


0    6    0 


0    4    0 


1  10     O 


2     0   0 


0    6     8 


0    6 


Ij 


0    6     6 


0     6    S 


Pabt  X.] 


PROCURATORS'  FEES. 


ccxliii 


A.  S.,  let  March  1861. 


80ALI  I. 

£    9.    d. 
has  been  rendered  anneceesary  bj  ad- 
missions or  other  procedure  after  pre- 
cognition,      0    2    6 

Note. — ^No  precognition  fee  will 
be  allowed,  unless  a  written  Pre- 
cognition shall  be  exhibited  to 
the  Sheriff-clerk,  for  the  purpose 
of  being  authenticated  by  his 
initials  before  the  party  com- 
mence his  proof,  and  which  pre- 
cognition, so  marked,  must  at 
taxing  be  produced  to  the  auditor. 

17.  Outlay  ;— 

The  reasonable  travelling  expenses  (in- 
cluding subsistence)  of  agents  travel- 
ling to  attend  inspections,  commission- 
ers, reporters,  or  judicial  referees,  and 
to  precognosce  witnesses,  serve  pro- 
tests, or  other  necessary  business,  will 
be  allowed,  but  only  when  they  are 
necessarily  required  to  go  to  a  dis- 
tance from  the  place  where  the  Court 
is  held,  and  when  vouched  to  the  satis- 
faction of  the  auditor. 

18.  Attendance  on  auditors : — 

At  taxation  of  expenses,  when  the  de- 
cree is  in  absence,     .  0    10 

In  litigated  cases,  and  under  dili- 
gence— 
When  the  account  is  under  £6,    0    2 


80ALB 

£    t. 


II. 
d. 


0    8    6 
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£     9.     d. 


0    6    0 


6 
6 
0 


£5,  and  under  £20,        .        0    8 
£20  and  upwards,  .  0    4 

19.  Attendance  at  the  Clerk*s  office : — 

1.  Entering  appearance,  presenting 
summons,  defences,  and  other 
papers,  except  appeals,  and  get- 
ting them  marked  and  entered 
in  the  inventory  of  process ; 
ordering  caption,  for  each  neces- 
sary enrolment,  including  inti- 
mation, and  pursuer's  agent  in- 
quiring whether  appearance  has 

been  entered  0    10 

2.  For  each  borrowing  0    0    6 
For  each  return    .                ,.006 

20.  For  drawing  and  lodging  or  minuting 

each  appeal,  or  note  of  appeal  0    2    0 


0    1    6 


0 
0 
0 


8 
6 
6 


0 
0 
0 


0 
0 
0 


1 
0 
0 


6 
6 
6 


0    2    6 


0    2    0 


0 
0 


8 
6 


6 
0 


0    7    6 


0  2 
0  0 
0    0 


0 
6 
6 


0    8    0 


7    2 
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Pnxwntore'  Fees. 


80A.LS  I. 

£    9.    d. 


Oeneral  Agency. 


21.  For  obtaining  extracts  of  decEeed,  in- 
terin)  or  &ial,  and  for  procuring  if  ar- 
rants 

22.  Instmcting  officer  to  serve  somn^ons, 
petition,  edict,  brieye,  or  other  instru- 
ment requiring  service,  or  instmctipg 
tho  Clerk  of  Court  or  officer  to  execute 
any  warrant,  and  revising  execution,    0 

Note. — ^When  more   executions  at 
same  stage  of  the  process  thaQ 
jDne  are  necessary,  and  more  than 
one  officer   must  necessarily  be 
employed,  this  fee  is  to  be  allowed 
for  instructing  and  revising  each 
pecessarily  separate  officer   and 
execution. 
28.  Instructing  counsel  to  prepare  written 
pleadings,  or  to  attend  a  vef'bal  de- 
bate, wherever  the  judge  shall  either 
authorise  or  subsequently  approve  of 
such  employment,         .        , ' 

24.  Revising  a  paper  prepared  by  counsel, 
whei^  such  employment  is  so  autho- 
rised or  approved  of,   . 

25.  For  auditor's  fees  or  taxes :  — 
In  decrees  of  absence,  . 
In  litigated  cases  where  the  account 

is  under  £10,    . 

'       10  and  under  £20 
»        W         »  50 

/r        60  '        100 

/r      300  0        160 

It      150  and  upwards, 

26.  Agenpy; — 
Conducting  propeedings  under  edicts 

of  executry  u^til  confirmation,  and 
under  tutorial  or  curatorial  edicts 
and  brieves,  till  ready  for  extract. 
(See  full  Table  for  Proceedinge  in  Com- 
mieeary  Court,) 


0    2    0 


2    0 


0    6    8 


0    6    0 
0    10 


Q    2 

6 

0    6 

0 

0    7 

6 

0  10 

0 

0  16 

0 

1    0 

0 

Perufnal  DiUgenee, 


re- 


tCALM  II. 
£      «.       d 


|£    t.   1 


27.  Instructing  officer  to  charge,  and 
vising  his  execution,     .  0  2    0 

28.  Copy  executions  for  recoxd—per  theety  0  10 
20.  Procuring  executions  recorded,  0  2  0 
30.  Drawing  Minuto  for  Fiat,  0  3    0 


0^6 


6    S  ^ 


0     2     6 


0    S 


0     6     8 


0     7     6 
O     1     Q 


0    € 


0  10 
0    1 


0  2 

0  I 

0  2 

0  4 


6 
O 
6 
0 


0  ^ 

0  1 

0  .* 

0  * 
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A.  8.,  let  Much  1861. 


80ALI  I. 

£  «.  d. 

81.  Agency  procnring  Fiai,  0  2  0 

82.  Instracting  officer  to  apprehend    .        0  2  0 
88.  Framing  state  of  debt  &  copy— j»erjAe0<,O  2  0 

PoifuUnga, 

84.  Instracting  officer  to  poind    .  0    2    0 

85.  Reporting  poinding,  and  attendance  at 
procnring  warrant  to  sell  0    8    0 

86.  For  copy  warrant  for  eerrice,  instmet- 

ing  officer,  making  out  account  of  ex- 
penses for  taxation,  attending  auditor, 
and  framing  state  of  debt  for  sale,  in- 
cluding ordering  sale,  see  the  charges 
under  U  6,  6,  19,  25,  and  83,  re- 
spectiTdy. 

Sales. 

37.  Fee  on  reporting  sales  under  poindings 
or  sequestrations,  or  any  other  judicial 
sales,  including  procuring  approTal  of 
roup-roll, 0    8    0 

88.  Fee  on  obtaining  warrant  to  pay,  .        0    2    0 

89.  Fee  for  conducting  sale,  whether  by  the 
procurator  or  a  person  not  the  procu- 
rator, including  auctioneer's  fee,  when 
the  free  proceeds  of  the  ronp-roll  are 
under  £100,  at  the  rate  of  £5  per  cent.; 
for  all  above,  £2, 10s.  per  cent,  besides 
the  necessary  outlay,  and  Is.  per  sheet 
for  an  assistant-clerk. 


Diligence  affecting  Heritage. 

40.  For  applying  for  letters  of  inhibition, 
interdiction,  general  or  special  charge, 
homings  against  superiors,  and  the 
like, 0 

41.  Instructing  officer  to  charge,  0 

Where  separate  executions  by  sepa- 
rate officers  are  necessary,  this 
fee  for  each  to  be  allowed. 

42.  Fee  getting  recorded,    ...        0 

43.  Gomes  for  record,  .        .        .        .        0 

Where  inhibition  or  interdiction, 
&c.,  requires  to  be  recorded  in 
different  counties,  half  fees  addi- 
tional to  be  allowed  for  getting 
recorded  in  each  additional 
county. 


SOALI  II. 

£ 

«. 

d. 

0 

2 

6 

0 

2 

6 

0 

2 

6 

0 

2 

6 

0 

4 

0 

2 
2 


8 
1 


6 
0 


0 
0 


0    4    0 

0    2    6 


0    8    0 
0    2    6 


0    5    0 
0    1    0 


SCALE  III. 

£  e  d. 

0  8  6 

0  8  6 

0  8  6 


0    8    6 
0    6    0 


0    5    0 
0    8    6 


0 
0 

8 
8 

4 
6 

0 
0 

6 
1 

8 
0 
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STATUTES  AND  ACTS  OF  SEDERUNT. 


[Aptx 


Procnratore'  Fees. 


80ALB  I. 

£    9.    d. 


AdvocaHoru. 

44.  Intimating  to  Clerk  of  Court  and  oppo- 
site party 0    2 

46.  To  advocator's  agent  for  procuring 
bond  of  caution,  and  getting  it  exe- 
cuted and  lodged,         ...        0    8 

46.  To  agent  of  opposite  party  for  inquiries 

as  to  sufficiency  of  cautioner,  0    8 

47.  Any  discussion  or  other  proceedings  will 
be  regulated  by  U  8, 4, 9, 12,18,14,  &c. 


0 
0 


Loosing  Arrestments, 

48.  Fee  procuring  bond  of  caution  and 
getting  it  executed  and  lodged,    .         0    8    0 

49.  Fee  obtaining  loosing,  .        .        .        0    2    0 

60.  The  fees  for  any  inquiries  or  discussion 
occurring  here  to  be  regulated  as  in 
a  46,  46, 47,  &c. 

Affidavits. 

61.  Same  as  in  No.  6. 

Advertisements. 

62.  Wherever  ordered  by  Statute  or  by  the 

judge — fter  sheet,   .  ,  0    8    0 

63.  One  fee  only  for  ordering  insertion, 
whether  in  one  or  more  newspapers,     0    2    0 

Appeals  to  Ciretdt'Court  of  Justiciary. 

64.  Drawing  Appeal — per  sheet,  0    8    0 
66.  Procuring   bond,  and  getting  signed 

and  lodged 0    8    0 

66.  Serving  copy,  indorsing  certificate,  and 
lodging  with  clerk,       .        .        .        0    3    0 

67.  All  the  other  business  to  be  charged  for 
according  to  the  fees  for  similar  busi- 
ness in  the  foregoing  Table;  except- 
ing attendance  in  Court  when  the  ap- 
peal is  discussed,  for  which  a  charge 

per  hour  will  be  allowed  of,    .  0    8    0 

Procurator-Fiscal. 

68.  For  his  concurrence,  when  required,        0    16 


8CALS  II. 


IIL 

£    M.    i. 


0    2    6 


0    4     0 
0    4    0 


0    4    0 
0    2    6 


0  4  0 

0  2  6 

0  4  0 

0  4  0 

0  4  0 


0    4    0 


0    2    0 


0    8    6 


0     5    0 
0     5    0 


0     5    0 
0     S    6 


0 
0 

0 
0 
0 


6  0 

S  4 

5  0 

6  0 
5  0 


0     6    C 


0     3    0 
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A.  S.,  let  March  1861. 


FOB  BUSINESS  IN  THE  COMMISSABT  COUBT. 


80ALB  I. 

£    ».    d. 

59.  Drawing  petition  for  decree-datiye,     0    4    0 

60.  Presenting  petition   at  commissary 

office,  and  directing  the  necessary 
publication,       .  .  .020 

In  application  for  ConfinuUion  of  Exe' 
euiort  qua  Creditor — 

61.  Drawing  inventory  of  productions,  as 

in  No.  8,  .010 

After  Publication  of  Petition  for  Decree- 
dative — 

62.  Attendance  in  Court,  moving  for  and 

obtaining  decree-dative,  0    8    6 

For  Inventory  of  Moveable  Estate — 

68.  Fee  for  attendance,  obtaining  the  ne- 
cessary information  relative  to  the 
nature  of  the  moveable  estate  and 
all  other  particulars  necessary  to 
enable  the  inventory  to  be  prepared,  0    8 

64.  Drawing  inventory— /^er  sheet,       .        0    4 
Extending  ditto— per  sheet,  0    1 

66.  Drawing  deposition,  .  .02 

66.  Attendance  before  the  Commissary  or 

Justice  of  Peace,  or  other  party  au- 
thorised to  administer  the  oath  with 
the  executor  when  the  oath  is  taken,  0 

67.  Agency  taking  out  bond  of  caution, 

getting  it  subscribed,  and  thereafter 
lodging  it  with  the  clerk,  .        0 

68.  Agency  procuring  attestation  of  cau- 

tioner's sufficiency,         .  .        0 


6 
0 
6 
6 


8    6 


8    6 


2    0 


Where  it  is  necessary  to  obtain  Eeetriction 
of  Caution — 

69.  Drawing  petition— >Sr«<  she^,  0    4    0 
Each  succeeding  necessary  sheet,         0    2    0 

70.  Fee  on  interlocutor  ordering  advertise- 

ment, .  .  .086 

71.  Fee  on  interlocutor  restricting  or  re- 

fusing to  restrict  caution,  0    8    6 


SOALB  II. 

SCALB  iir. 

£    «.    d. 

£    s,    d. 

0    6    0 

0    6    0 

0    2    6 


0    16 


0    5    0 


0  5    0 

0  5    0 

0  16 

0  2    6 


0    6    0 


0    5    0 
0    2    6 


0  5  0 

0  8  0 

0  5  0 

0  5  0 


0    8    6 


0    2    0 


0    6    8 


0  6    8 

0  6    0 

0  16 

0  2    6 


0    6    8 


0    6    8 
0    8    4 


0  6  0 

0  4  0 

0  6  8 

0  6  8 
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Procaratora'  Fees. 


MALI  I. 

When  Caution  u  rettrieted,  the  Feeefor 
taking  <nU  Bond  of  Caution^  gettmg 
it  exeeiiied,  attuted^  lodgied,  ^.,  Me 
MPM  as  abo9$. 

72.  Eacli  necesBaiy  letter,  .020 

In  eaaee  tohere  the  DomieiU  of  the  Bt- 
eeamd  requiree  to  be  ^own  to  ham 
been  in  Scotland — 

78.  Drawing  petition— jSr«<  «Aee<,  0    4    0 

Each  suoceeding  sheet,  .020 

74.  Fee  preeenting  petition,    .  .^20 

76.  Fee  on  Interloentof  aSofrtng  »  proof 

being  pronounced,  .  .086 

76.  Intimating  the  same  to  clientB^    .        0    2    0' 

77.  Fee  for  preoognoacing  each  witneaa 

examined,  .026 

78.  For  agency  getting  diet  of  proof  fixed 

and  intimating  it,  .020 

79.  Instructing  officer  to  cite  witnesses,     0    2    0 
SO   Attendance  at  proof— joer  hour,  0    4    0 

81.  Feeoninterlocntordispoeingoftheprool^O    8    6 

82.  Fee  for  procuring  oonflrmation,  yii.  :•-« 
Where  the  value  of  the  estate  doea 

not  exceed 

itlOO,  .05-0 

260,  .        0  10    0 

600,  .        0  16    0 

1000,  .110 

2000,  .        1  11    6 

6000,  .880 

Upwards  of  £6000,  .660 

88.  For  drawing  and  inseiting  advMtiie^ 

ments,  as  in  Koe.  62  and  68w 
84.  For  extending,  and  for  fair  copies 
when  necessary,  except  when  other- 
wise fixed,  as  in  No.  6. 
86.  For  attendances  at  the  clerk's  office, 
except  when  otherwise  fixed,  as  in 
No.  19. 
86.  When  a  competition  arises  for  the 
office  of  executor,  or  any  other  ques- 
tion occurs  requiring  a  record  to  be 
made  up,  or  when  agents  are  required- 
by  the  Commissary  to  be  hesrd,  tha 
same  fees  to  be  aJlowed  which  are 
allowed  according  to  the  scale  for 
similar  budneesin  this  Table;  failing 
which,  in  the  Table  of  Fees  for  the 
SheriiF-oourt. 


SCAUK  n. 
£      9.      d. 


0^6 


0 

0 

0 
0* 


5 
8* 

6 

9 


0 

d 

6 

O 
6 


0     8     6 


0 
0 
0 
0 


ar 

2 
6 

B 


6 
6 
0 
O 


in 


Of    3    I 


0 
0 
O 

0 
0 


6    0 

4  0 

5  $ 


6 

8 


ti 


0    6   •» 


0 
O 

a 

0 


8  4 

8  4 

6  * 

€  9 


DUN.  MNKILL.  /J»./>. 


Paet  XL]  SHERIFF-OFFICERS'  FEES.  ccxlix 

A.  S.  6th  March  1883. 


PAKT  XI. 
OFFICERS'  FEES. 


ACT  OF  SEDERUNT  regulating  the  Fees  of  Procurators  and 
Practitioners  in  the  Sheriff  and  Stewart  Courts  of  Scotland. 
—Edinburgh,  6th  March  1833 ;  renewed,  2d  June  1837. 

TABLE  OF  FEES  IN  CIVIL  BUSINESS  FOR 
SHERIFF  OFFICERS  IN  SCOTLAND. 

Citations. 

For  executing  a  smnmons,  or  charging  on  a  decree  or  registered  pro- 
test, or  using  arrestment,  or  serving  a  petition  or  complaint,  minute,  in- 
terlocutor, or  warrant,  or  intimation,  or  citing  for  examination, — ^for  each 
of  these  several  acts,  and  returning  execution,  the  following  fees  will  be 
allowed  for  officer  and  witnesses  : — 

When  the  demand  does  not  exceed  the  sum  which  may  be  competently 
pursued  for  in  the  Sheriff's  Small  Debt  Court,        .  £0    1    <3 

Above  the  sum  which  may  be  competently  pursued  for  in  the 

Sheriffs  Small  Debt  Court,  and  not  exceeding  £60,  .020 

Above  £60,  .  .  .  .  .026 

For  executing  against  more  than  one  person  on  the  same  war- 
rant, when  a  separate  execution  not  necessary,  each  copy 
after  the  first — officer  and  witnesses,    .  .  .010 

For  travelling  each  mile  after  the  first,  from  the  Court-house, 
or  the  residence  of  the  officer  employed  in  the  execution  of 
any  of  the  above  duties ; — ^the  distance  travelled  in  return- 
ing after  execution  of  the  duty  not  to  be  reckoned — officer 
and  witnesses,  .  .  .012 

For  citing  a  witness  within  a  mile  of  the  Court-house,  or  resi- 
dence of  the  officer  employed — officer  and  witnesses,  when 
the  demand  does  not  exceed  the  sum  which  may  be  compe- 
tently pursued  for  in  the  Sheriffs  Small  Debt  Court,         .010 

Above  the  sum  which  may  be  competently  pursued  for  in  the 

Sheriff  s  Small-Debt  Court,  .  .  .016 

For  every  other  witness  cited  within  the  same  distance,  when 
a  separate  execution  is  not  necessary— officer  and  witnesses,      0    10 
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For  travelling  each  mile  after  the  first,  either  from  the  Court- 
house or  officer's  place  of  residence,  when  citing  witnesses — 
officer  and  witnesses,  ....    £0    1    0 

The  above  Fees  to  include  short  copies  of  citation,  and  return- 
ing executions, 

For  attending  the  proof  or  examination  of  parties  when  re- 
quired, for  each  hour,  .  .  .  .010 

Brieves, 

For  publishing  a  brieve  of  service— officer  and  witnesses,      .       0    2   C 
Attending  at  the  service,  first  hour,        .  .  .020 

For  every  other  hour,  .  .  .  .010 

Poindinffi. 
When  the  appraised  value  does  not  exceed  the  sum  which  maj  l« 
competently  pursued  for  in  the  Sherifi^s  Small  Debt  Court,  and  the  fees 
are  not  limited  by  the  Statute  10th  Geo.  IV.  cap.  55,  or  by  any  Uhc: 
Statute — 

To  the  officer  for  collecting  his  party,  framing  schedule,  fiUing  up  tl* 
same,  and  completing  the  poinding  in  legal  form — ^for  himself  tsii 
party,     ......     £0    6    0 

Extending  the  execution  of  poinding,  per  sheet,     .  .010 

Making  catalogue  of  poinded  effects,  per  sheet,  and  granting 

certificate  for  the  Excise,  .  .  .010 

When  the  appraised  value  is  above  the  sum  which  may  be 
competently  pursued  for  in  tjie  Sherifi^s  Small  Debt  Courts 
and  does  not  exceed  £12 — officer  and  party,        .  .07^ 

Extending  execution,  per  sheet.  .  .  .       O     1    i^ 

Making  catalogue,  per  sheet,  and  granting  certificate  for  the 
Excise,   .  .  .  .  .       O     1    C 

When  the  appraised  yalue  is  above  £12,  and  does  not  exceed 

£25-~offlcer  and  party,         .  .  .       0  12   •^ 

Extending  execution,  per  sheet,  .  .  .       O     1    (' 

Making  catalogue,  per  sheet,  and  granting  certificate  for  the 
Excise,  .  .  .  .  .       O     1    f 

When  the  appraised  value  exceeds  £25,  and  does  not  exceed 

£50 — officer  and  party,  .  .  .        0  15 

Extending  execution,  per  sheet,  .  .  .01^ 

Making  catalogue,  per  sheet,  and  granting  certificate  for  the 
Excise,   .  .  .  .  .  -01' 

When  the  appraised  value  exceeds  £50— officer  and  party,     .        l     i 
Extending  execution,  per  sheet,  .  .  .01' 

Making  catalogue,  per  sheet,  and  granting  certificate  for  the 
Excise,  .  .  .  .  >        O     1    ' 

If  the  officer  and  party  is  necessarily  employed  more  than  two 
hours  in  executing  poindings,  or  in  travelling  for  that  pur- 
pose, to  be  allowed,  in  addition  to  the  above  rates,  for  each 
hour  after  the  first  two— officer  and  party,  .  *        O     2    ■ 

But  under  this  last  charge,  the  officer,  for  Idmself  and  party, 
not  to  have  in  one  day  more  than  .        O  1 J 


f 
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A.  8.  6th  March  1838. 


Although  the  appraised  value  should  exceed  the  amount  of  the  debt, 
the  latter  is  to  be  the  rule  of  the  officer's  charge ;  and  these  charges  are 
to  be  in  full  of  all  incidents,  and  all  other  expenses,  excepting  stamps. 

Sequettraiions. 
Taking  inventory  of  sequestrated  effects — 

When  the  rent   to  be  secured  does  not  exceed  £12 — officer  and  wit- 
nesses,   .  .  .£050 

When  the  rent  is  above  £12,  and  does  not  exceed  £25— 
officer  and  witnesses,  .  .  .  .076 

When  the  rent  is  above  £25,  and  does  not  exceed  £50 — 
officer  and  witnesses,  .  .      0  10    0 

When  the  rent  is  above  £50— officer  and  witnesses,  0  12    6 

Writing  out  inventory  and  schedule,  per  sheet  of  each,  in  any 
of  the  above  cases,  .  .  .  .010 

If  the  officer  and  witnesses  are  necessarily  employed  more 
than  two  hours  in  taking  the  inventory,  or  travelling  for 
that  purpose,  to  be  allowed,  in  addition  to  the  above  fees, 
for  each  hour  after  the  first  two— officer  and  witnesses,    .        0    16 

But  under  this  last  charge,  for  the  hours  after  the  first  two, 
the  officer  not  to  have  in  one  day,  for  himself  and  wit- 
nesses, more  than  .  .  .  .  .      0  10    0 

For  serving  petition  of  sequestration  when  the  inventory  of 
sequestrated  effects  is  taken  by  the  officer— officer  and  wit- 
nesses,   .  .  .016 

4 

EjectioM, 
The  same  fees  to  be  allowed  as  in  sequestrations. 

In  cases  of  sale  of  poinded  or  sequestrated  effects,  an  officer  conduct- 
ing such  sale,  by  executing  the  warrant  and  collecting  the  proceeds,  will 
be  held  liable  for  the  amount  of  the  roup-roU,  and  will  be  allowed  for  his 
trouble  and  risk,  including  auctioneer's  fees,  as  follows ; — 
When  the  amount  of  the  roup-roU  is  the  sum  which  may  be  competently 
pursued  for  in  the  Sheriff  Small  Debt  Court,  or  under,  he  will  be  al- 
lowed 78.  6d. 
When  the  amount  of  the  roup-roll  is  above  the  sum  which  may  be  com- 
petently pursued  for  in  the  Sheriffs  Small  Debt  Court,  and  does  not 
exceed  £100,  he  will  be  allowed  at  the  rate  of  5  per  cent 
When  the  amount  of  the  roup-roll  exceeds  £100,  but  does  not  exceed 
£1000,  he  will  be  allowed  the  above  rate  for  the  first  £100,  and  for 
every  additional  £100,  or  part  of  £100,  8  per  cent. ;  and  when  the 
amount  exceeds  £1000,  he  will  be  allowed  the  above  rates  for  the 
first  £1000,  and  2  per  cent,  for   every  additional  £100,  or  part  of 
£100. 

The  above  poundage  to  cover  all  charges  for  trouble  in  relation  to 
the  sale,  and  for  collecting  the  proceeds,  including  drawing  advertisv- 
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ments  and  articles  of  roap ;  but  the  officer  will  be  allowed  all  his  nece^ 
sary  dishnrBementa  or  erpenaes,  sach  as  adTertiaing,  paying  crier,  tn- 
vdiing  chargea,  Ac 

He  will  alao,  when  the  proceeds  are  above  £20,  be  allowed,  for  u 

assistant  derk,  78.  6d. 

* 

Wammi*  and  Exammatioiu. 

Execnting  warrants  to  apprehend,  and  bringing  for  ftTamiwat^rtTi — pg*^ 

and  one  aasistant,  for  the  first  honr  .    £0    5  «' 

Every  other  honr,    .  .  .  .      0    1  t 

If  more  than  one  assistant  be  required,  the  officer  shall  be 

allowed,  for  each  additional  assistant,  for  the  first  honr,     .       0    16 

Every  other  hour,  .  .  .00*^ 

Bnt  a  charge  for  a  day  oif  24  honia  not  to  exceed,  for  officer,         0  1  >  <' 

For  each  assistant,     .  .  .  .  .06' 

For  execnting  a  caption  for  the  return  of  a  process,  .       0    S  fi 

If  the  procurator  who  holds  the  process  resides  more  than  a  mile  ci^ 
taut  from  the  clerk's  office,  the  officer  and  his  aasistant  to  be  paid  at  ti. 
same  rate  as  when  execnting  warrants  to  apprehend. 

Bar  Feet, 

To  the  bar-officer,  at  calling  each  new  cause,  .    XO    0   i 

For  each  enrolment,  .  .  .001 

Feet  Payable  in  Eiehequer, 

To  the  schoolmaster,  sheri£f-officer,  constable,  or  other  person  empl<^>7' 
in  taking  up  lists  of  jurors,  under  the  statute  6th  Geo.  IV.,  chapter  :i 
for  each  day  of  ten  hours  he  is  actually  employed  on  tliis  dc" 
78.  2d. 

Officers  employed  in  summoning  the  jury  and  witnesses  for  the  &- 
nual  fiars ;  for  serving  precepts  respecting  the  election  of  a  Member  -^ 
Parliament ;  preceipts  on  account  of  the  Crown ;  proclamations  for  ^i. 
ral  fasts  or  thanksgivings,  or  other  the  like  business,  to  be  allow^l : 
the  first  mile  Is.,  and  every  mile  after  the  first,  4d.,  but  not  exoeedi: . 
7s.  6d.  for  each  day,  or  twenty  miles  travelled.    These  allowanoes  to  ' 
in  full  of  all  travelling  expenses,  except  ferries ;  but  when  the  officer  kx^ 
to  cross  ferries  he  will  be  allowed  the  necessary  freight  of  the  feny,  a:: 
to  charge  the  breadth  of  the  ferry,  and  one-half  more. 

Jury  Court  Proceedings, 

Summoning  jurors  to  the  Jury  Court,  or  countermanding  their  attci 
dance,  or  rewaming  them  to  attend — 

For  each  copy  citation,  .  .    £X^    o    ' 

For  each  juryman  countermanded  or  rewamed  .       0    0^ 

These  allowances  to  be  in  full  for  summoning,  oountermandinf .  ' 
rewaming  all  jurymen  residing  within  a  mile  of  the  reeidenoe  of  t: 
officer  employed. 
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Travelling  every  mile  after  the  first,  in  the  execution  of  these  duties, 
at  the  rate  of  7b.  6d.  for  each  day,  or  twenty  miles  travelled. 

If  the  same  jury  be  summoned  to  the  same  day  for  tho  trial  of  dif- 
ferent cases,  the  allowance  for  travelling  to  be  apportioned  equally 
amongst  the  different  cases. 

These  allowances  to  be  in  full  of  all  travelling  expenses,  except  fer- 
ries ;  and  also  to  be  the  rule  of  payment  for  officers  in  summoning  juries 
and  witnesses  in  cases  for  assessing  damages,  or  valuing  property,  or 
other  the  like  business. 

To  the  officer  for  attending  in  Court  to  verify  execution,  if  resident  where 
the  trial  takes  place,  .  .  .£026 

If  he  comes  from  a  distance,  for  each  day  of  twenty-four 
hours  he  is  occupied,  including  coming  and  returning,  0    7    0 

Besides  his  actual  expenses. 
Not€  1</.  When  the  officer  has  to  cross  ferries,  he  will  be  allowed 
the  necessary  freight  of  the  ferry,  and  to  charge  the  breadth  of  the  ferry 
and  one-half  more. 

NqU  2d.  No  charge  to  be  made  by  an  officer  for  any  thing  done  in 
causes  on  the  poor's  roll,  except  for  actual  outlay,  unless  expenses  shall 
be  recovered  from  the  opposite  party. 

NoU  Bd.  The  sheet  of  writings  to  be  computed  at  800  words,  when 
not  otherwise  specified ;  but  if  the  writing  does  not  contain  800  words, 
to  be  charged  as  one  sheet ;  and  if,  after  finding  the  number  of  sheets 
which  any  such  writing  shall  comprise,  calculated  at  the  rate  aforesaid, 
any  number  of  words  less  than  800  words  shall  remain,  such  fewer  words 
will  be  charged  as  a  sheet. 

C.  Hope,  LP.D. 
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ABANDONING  ACTIONS. 

power  to  abandon,  162. 

mode  of  abandoning,  168. 

time  of  abandoning,  164. 

minute  of  abandonment,  164. 

condition  as  to  expenses,  164. 

requisite  interlocutors,  166. 

partial  abandonment,  competency  of,  166. 
ACCEPTING  SERVICE.    See  Citation. 
ACCOUNTS  AGAINST  SEVERAL  PURSUERS  OR  DEFENDERS, 

117. 
ACTION.    See  Grounds  of — Special  forms  oC 
ACTION  OF  TRANSFERENCE, 

nature  and  effect  of,  819. 
ADDITIONAL  PROOF.    See  Witnesses— Examination  of. 
ADJOURNING  PROOF.    See  Witnessed— Examination  of. 
ADJUDICATIONS, 

Sheriff  can  under  special  powers  entertain  adjudications,  14. 

nature  of  action  of,  254. 
ADJUSTMENT  OF  RECORD, 

at  meeting  pursuer  allowed  to  add  answers  to  defenders'  statement 
if  not  done,  86. 

pursuer  may  simply  minute  denial  if  Sheriff  approve,  86. 

minute  may  be  conditional,  86. 

no  new  statement  allowed  without  consent  of  Sheriff,  86. 

power  is  simply  to  adjust  statements  made,  86. 

new  statements  required,  proper  course  is  to  revise,  86. 

no  alteration  on  paper  lodged  without  Sherifi^s  leave,  86. 

must  be  first  seen  and  allowed,  86. 

Sheriff  may  strike  out  irrelevant  matter,  86 
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ADMIRALTY, 

iu  maritime  cases  Sheriff  has  same  jarisdiction  within  his  ocmnty 
and  adjoining  seas  as  High  Conrt  of  Admiralty  possessed,  16. 

in' cases  under  £25  jurisdiction  privatiye,  16. 
ADVOCATIONS.    iS«  Appeals. 
AFFIRMATION.    See  Witnesses— Examination  of. 
AGENT'S  LIABILITY  FOR  EXPENSES, 

agent  may  render  himself  liable,  120.  See  Expenses. 

AGENT'S  RIGHT  TO  CONTINUE  ACTION  FOR  EXPENSES,  119. 
AGENTS,  POOR'S.    See  PooE*8  Roll. 
AMENDING  OR  ADDING  TO  THE  PLEADINGS, 

of  the  snmmons,  150. 

Acts  regulating,  150. 

general  principles  on  which  matter  stands,  151. 

amendments  of  the  conclusions,  152. 

restricting  conclusions,  152. 

adding  to  the  grounds  of  action,  152. 

abandoning  grounds  of  action,  154. 

changing  grounds  of  action,  154. 

time  for  making  amendments,  154. 

second  amendments,  155. 

mode  of  amendment,  156. 

dispensing  with  amendment,  156. 

acquiescing  in  amendment,  157. 

amending  closed  record,  157. 

making  statements  specific  and  correcting  errors,  157. 

appointments  to  confess  or  deny,  159. 

ordering  statements  of  accounts,  159. 

ree  noviter  veniens  ad  notitiam,  160. 

time  for  stating  res  noviter^  161. 

mode  of  stating  res  noviter ,  162. 
ALIMENTING  DEBTOR.    See  Deceex— Impbisonment. 
ALIMENT, 

nature  of  action  of,  255. 

conclusions  of  action  of,  21. 
APPEALS  TO  HIGHER  COURTS, 

modes  of  appealing,  852. 

unextracted  interlocutors  or  judgments,  852. 
extracted  interlocutors  or  decrees,  858. 

Commissary  Court  decisions,  858. 

Small  Debt  Court  decisions,  854. 

Decisions  under  Debts  Recovery  and  other  special  Acts,  854. 
APPEALS  FROM  SHERIFF-SUBSTITUTE  TO  SHERIFF, 
competency  of  appealing,  210. 
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VPPEALS  FROM  SHERIFF-SUBSTITUTE  TO  SHERIFF— «m/mii*rf. 
appealable  interlocutors,  212. 
engroesixig  appeal,  214. 
lodging  reclaiming  petition  and  answers,  214. 
desire  to  be  heard  orally,  215. 
inclndingr  prior  interlocutors  in  appeal,  216. 
V  apx>eal8  against  interlocutors  as  to  admissibility  of  evidence,  217. 

appeals  against  interlocutors  disposing  of  objections  to  taxation,  218. 
powers  of  Sheriff  on  appeal,  218. 
cross  appeals,  218. 
opening  up  record,  218. 

powers  of  Sheriff-Substitute  pending  appeal,  219. 
iPPEALS  FOR  REVIEW  TO  HIGHER  COURTS, 
in  what  actions  competent,  854. 
appeals  in  actions  ad  facta  prcutandOf  856. 
against  what  interlocutors,  857. 
interlocutors  sisting  process,  857. 
interlocutors  giving  interim  judgment,  857. 
interlocntors  disposing  of  whole  merits,  868. 
form  of  appeal,  858. 
time  of  appeal,  859. 
notice  of  appeal,  859. 
transmission  of  process,  359. 
enrolment  of  appeal  and  printing  papers,  859. 
powers  of  Court  of  Session,  860. 
hearing,  proof,  and  judgment,  860. 
respondent  failing  to  appear,  861. 
appeUant  withdrawing  appeal,  861. 
possession  pending  appeal,  361. 
vPPEALS  NOT  FOR  REVIEW, 
appeal  on  case  stated,  862. 
appeal  for  jury  trial,  362. 
appeal  on  contingency,  364. 
VPPEARANCE, 

how,  and  when  entered,  60. 
entering  appearance  after  proper  period,  61. 
may  be  withdrawn  before  stating  defence,  61. 
effect  of  withdrawal,  62. 
vBGUMENT, 

excluded  from  condescendence,  78. 
^KRESTMENT  AD  FUNDANDAM  JURISDICTIONEM, 
in  all  cases  precept  may  be  raised  in  Sheriff-Court,  28. 
<,Ten  where  subsequent  action  brought  in  Supreme  Court,  28. 
precept  to  arrest,  53. 
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ARRESTMENT  IN  SECURITY. 

arrestment  on  dependence,  128. 

right  regulated  by  Personal  Diligence  Act,  129. 

warrant  may  be  in  summons,  129. 

or  separate  writ,  129. 

time  for  arrestment,  129. 

against  whom  served,  180. 

what  arrestable,  180. 

return  of  arrestment,  181. 

taking  ofif  arrestments,  181. 

breach  of  arrestment,  181. 

prescription  of  arrestments,  182. 
ARRESTMENT  AND  FURTHCOMING. 

arrestment  in  execution,  242. 

what  may  be  arrested,  242. 

on  whom  arrestment  served,  246. 

how  arrestment  used,  246. 

effect  of  arrestment,  246. 

prescription  of  arrestment,  247. 

furthcoming,  by  whom  brought,  247. 

conclusions  of,  247. 

proceedings  under,  247. 
ARRESTMENT  OF  SHIPS, 

how  executed,  248. 

proceedings  in  connection  with,  248. 
AUDITOR, 

appointed  by  Sheriff,  7. 

holds  office  during  his  pleasure,  7. 

office  may  be  held  by  sheriff-clerk,  7. 

or  by  one  of  the  procurators,  7. 

no  restriction  upon  auditor  engaging  in  practice,  7. 
See  EXPEM8E8. 
AUTHENTICATION, 

of  summons  must  be  complete,  53. 

each  page  must  be  signed  by  sheriff-clerk,  68. 

pursuer's  procurator's  name  must  be  on  back,  68. 

not  necessary  to  sign  account  annexed,  68. 

any  erasure  in  essential  part  fatal,  68. 

effect  of  rules  of,  being  substantially  complied  with,  58. 

BANKRUPTCY, 

Sheriff's  jurisdiction  regulated  by  statutes,  16. 

deeds  void  under  Bankruptcy  Acts  may  be  set  aside  in  8heiifi. 

Court,  20. 
not  competent  however  to  raise  a  simple  reduction  of  taoh  deeds 

in  Sheriff-Court,  20. 
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BREACH  OP  ARRESTMENT.    See  Abrbstment  in  Security. 
BREACH  OF  INTERDICT.    See  Interdict. 
BURYING-GROUND.    See  Entailed  Estate. 

CALLING  NEW  PARTIES.    See  Sistino  new  Parties. 
CAPTION, 

natnre  of  process  caption,  191. 

when  competent,  192. 

issue  and  execation  of  warrant,  198. 

stay  of  execution,  198. 

damages  for  wrongous  execution,  194. 
CAVEAT.    See  Interdict. 
CAUTION  FOR  EXPENSES, 

discretion  to  order,  184. 

pursuer  divested  of  property  and  interest  in  suit,  1 84. 

pursuer  not  divested  of  interest  in  suit,  186. 

case  of  defender,  186. 

amount  of  caution,  187. 

when  to  be  renewed,  187. 
CERTIFICATION,  68. 
CESSIO  BONORUM, 

sheriffs  duty  is  to  give  or  withhold  protection,  16. 

nature  of  process,  266. 

who  may  apply,  267. 

jurisdiction.  267. 

form  of  application,  268. 

intimation  of  application,  268. 

production  of  accounts  and  of  evidence  of  intimation,  269. 

appearance  of  creditors,  260. 

examination  of  debtor,  260. 

hearing  parties,  and  disposal  of  objections,  261. 

judgment,  262. 

appeals,  263. 

interim  protection  of  debtor,  268. 

cases  remitted  from  Court  of  Session,  264. 

renewing  application,  264. 

oath  on  getting  decree,  266. 

disposition  omnium  bonontm,  266. 

form  of  appeal  to  Court  of  Session,  869. 
CHARGE  OF  PAYMENT.    See  Decree— Charge  under. 
CHARTER.    See  Entailed  Estate. 
CHILDREN.    See  Witnesses— Examination  of. 
CHURCHES.    See  Entailed  Estates. 
CITATION, 

how  service  made,  64. 
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CITATION— con/imieA 

peraonftl  service,  64. 

at  dwelling-place,  66. 

keyhole  service,  66. 

service  beyond  county,  66. 

time  of  service,  67. 

special  cases,  67-68. 

equivalents  not  admitted,  68. 

defender  may  accept,  69. 

may  dispense  with  altogether,  69. 

schedule  of  citation  and  service  copy,  69. 

execution — effect  of,  69. 

certified  copy,  interlocutor  ordering  proof,  warrant  for  citing  wit- 
nesses, 96. 

See  Witnesses — Citation  of.    See  Company. 
CLOSING  RECORD, 

closed  by  Sheriff  writing  on  interlocutor  sheet  **  record  doeed,'^  87. 

interlocutor  must  be  signed  and  dated,  87. 

consent  of  parties  not  necessary,  87. 

competent  to  close,  the  one  party  absent,  87. 

Sheriff  must  initial  alterations  or  additions,  87. 
COLLEGE  OF  JUSTICE, 

privileges  of  members  abolished,  29. 
COMMISSARIES, 

Sheriffs  and  Substitutes  also  Commissaries  and  Commiflsaries-De- 
pute,  6. 

Act  1824  abolished  inferior  Commissary  Courts,  6. 

most  Sheriffs  were  then  appointed  Commissaries,  6. 

Act  1880  abolished  Supreme  Commissary  Court,  6. 

remaining  Sheriffs  made  Commissaries,  6. 

same  Acts  made  Sheriffs-Substitute  Commissaries-Depiite,  6. 

Consistorial  cases  transferred  to  Court  of  Session,  6. 

Commissaries  powers  confined  mainly  to  questions  as  to  sncoeeaioii 
to  moveable  property,  16. 

Commissary  decides  questions  as  to  management  and  distrilmtion 
of  estates,  16. 
COMMISSARY  CLERKS, 

separate  appointments  from  those  in  Sheriff-Court,  7. 

appointments  generally  held  by  different  persons,  7. 

appointed  by  Crown,  7. 

bound  to  perform  duties  in  person,  7. 

commissions  usually  contain  power  to  appoint  deputies,  7. 

prohibited  from  practising  directly  or  indirectly  before    their 
courts,  7. 
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COMMISSARY  COUKT. 

is  mainly  connected  with  execntry  matters,  38. 

jurisdiction,  842. 

general  regulations,  848. 

appointment  of  executors,  844. 

petition,  844. 

intimation,  844. 

calling  of  petition,  844. 

proof  of  domicile,  846. 

decree  and  extract,  846. 

competition  for  office  of  executor,  346. 

interim  custody  of  estate,  847. 

executor  dying  before  confirmation,  847. 

confirmation  of  executors,  848. 

how  executors  confirmed,  848. 

when,  and  to  what  amount,  caution  must  he  found,  849. 

eiks  to  inventories,  849. 

confirmation  ad  non  executa^  omtuOf  vel  male  appreciaUif  860. 

confirming  to  English  or  Irish  property,  860. 

certifying  English  or  Irish  probates  or  letters  of  administration, 
861. 

Appeals  to  higher  courts,  868. 
COMMISSIONS  TO  TAKE  EVIDENCE, 

when  competent,  179. 

time  and  mode  of  granting,  180. 

how  witnesses  cited,  181. 

conduct  of  the  examination,  181. 

circumducing  time  for  reporting,  182. 

reporting  commission,  188. 
COMMISSIONERS  OF  SUPPLY, 

whether  exempt  from  jurisdiction  of  Sheriff,  80. 
COMPANY, 

though  fictitious,  haying  place  of  business  in  county,  can  be  sued 
there,  26. 

may  be  sued  in  social  name,  46. 

if  name  descriptive — ^three  partners  must  be  joined  with  it,  47. 

banking  companies  sue  as  regulated  by  special  Act  of  Parliament,  47 . 

companies  incorporated  under  Companies  Act,  1862,  sue  in  man- 
ner provided,  47. 

companies  sued  in  same  manner  as  they  sue,  49. 

service  on  company  is  given  at  place  of  business,  68. 

to  clerk  or  partner,  68. 

not  necessary  to  be  principal  place  of  business,  68. 

sufficient  if  at  branch  where  business  in  question  conducted,  68. 

individual  partners  called  cited  as  other  individuals,  68. 
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COMPASY— continued. 

rail  way  and  other  statutory  companies  cited  intermsof  their  Acts,  58. 

companies  registered  under  Companies  Act  1862  cited  through 
post,  68. 
COMPETENT  REMEDIES— ORDERS  FOR  PAYMENT  OF  MONET. 

petitory  action  concluding  for  payment  of  definite  sum,  at  once  or 
at  some  future  time  in  one  sum  or  by  instalments,  20. 

count  and  reckoning,  20. 

multiplepoinding,  20. 

actions  of  aliment,  21. 

all  commence  by  summons,  21. 
COMPETENT  REMEDIES— ORDERS  AD  FACTUM  PRJESTAh- 
BUM, 

actions  which  require  a  party  to  do  or  to  refrain  from  doing  i 
certain  act  commence  either  by  summons  or  petition,  21. 

may  or  may  not  be  combined  with  conclusions  for  payment  of 
money,  21. 
CONDESCENDENCE, 

Sheriff  satisfied,  condescendence  and  defences  ordered,  74. 

pursuer  gets  six  days  to  lodge  condescendence,  74. 

defender  ten  days  after  condescendence  lodged  for  defences,  74. 

periods  for  lodgment  peremptory,  74. 

not  lodged  timeously  Sheriff  can  dismiss  or  decern,  74. 

unless  failure  unavoidable,  74. 

Sheriff  can  allow,  to  be  received  on  payment  of  expenaes,  74. 

on  special  cause  Sheriff  may  prorogate  time  onee^  76. 

interlocutor  should  specify  special  cause,  76. 

parties  consenting  and  Sheriff  approving,  time  may  be  proro- 
gated, 76. 

condescendence  consists  of  two  parts,  76. 

pursuer's  statement  of  fact,  76. 

and  pleas  in  law,  76. 

authenticated  by  party  or  agent,  76. 

drawer's  name  must  be  given,  76. 

statement  must  be  articulate,  76. 

Act  1863  requires  this,  76. 

must  contain  facts  necessary  to  found  condosions,  76. 

dates,  places,  details,  alluded  to  in  summons  should  be  folly  spe- 
cified, 76. 

new  gprounds  of  action,  76.- 

when  of  same  kind  as  in  summons,  76,  77. 

when  not  so  but  altogether  distinct,  76,  77. 

when  they  arise  as  matter  of  replication  to  defender*8  caee,  76,  77 

condescendence  must  disclose  whole  case,  78. 
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must  state  facts  meant  to  be  proved,  78. 

if  not  will  be  foreclosed  from  proving,  78. 

where  not,  competency  of  proof  lies  over  till  evidence  tendered,  78. 

argument  excluded,  78. 

documents  must  be  founded  on  and  adopted  as  part  of  record,  78. 

not  enough  to  produce  along  with  condescendence,  79. 

must  state  what  facts  they  establish,  79. 

documents  should  not  be  quoted  at  full  length,  79. 

abstract  legal  propositions  not  pleas,  79. 

distinct  legal  propositions  applicable  to  facts  of  case  are,  79. 

each  plea  should  be  complete  in  itself,  79. 

should  set  forth  some  ground  in  law  on  which  conclusion  should 
be  granted,  79. 

if  question  be  as  to  mode  of  proof,  80. 

multiplication  of  incomplete  pleas,  80. 

in  many  cases  room  for  only  one  plea,  80. 
CONDESCENDENCE,  REVISED 

limited  to  one  revisal,  85. 

cannot  be  if  pursuer  willing  to  close  on  condescendence  and  de- 
fences, 85. 

pursuer  not  bound  to  give  unqualified  consent,  85. 

may  add  general  denial  of  defender's  averments,  85. 

power  to  order  revisal  not  much  exercised,  85. 

when  given  no  more  latitude  than  as  to  condescendence,  85. 

must  be  on  original  paper  unless  Sheriff  direct  otherwise,  85. 

defender's  statements  should  then  be  answered,  85. 

time  fixed  for  lodging  peremptory,  85. 
CONJOINING  ACTIONS, 

power  of  conjoining,  166. 

when  proper  to  conjoin,  167. 

when  parties  not  the  same,  167. 

when  they  are  the  same,  168. 

neither  parties  nor  matters  at  issue  the  same,  168. 

time  for  conjoining,  168. 

mode  and  effect  of,  169. 

disjoining  actions,  169. 
CONJOINING  CREDITORS.    See  Poinding  and  Salk. 
CONSIGNATION, 

when  may  be  ordered,  182. 

effect  of,  133. 

custody  and  register  of  consigned  money,  188. 
CONSTITUTION,  ACTION  OF 

nature  of  action,  266. 
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CONTINGENCY. 

appeal  on,  868. 
CORPORATIONS. 

how  cited,  68. 
COUNT  AND  RECKONING, 

concludes  for  such  sum  as  may  be  found  due  after  inveetigation 
into  accounts,  20. 

commences  by  summons,  21. 

nature  of  action,  267. 

conclusions  of,  267. 
CROSS  APPEALS.    See  Appeals. 
CROWN, 

exempted  from  jurisdiction  of  Sheriff,  28. 

extends  to  all  persons  acting  under  authority  of  Crown.  29. 

Court  of  Exchequer  proper  forum  in  Revenue  actions,  29. 
CURATOR  AD  LITEM.    SeeVvpjL. 
CURATORS.    See  Tutors. 

DAMAGES, 

jurisdiction  of  Sheriff  unlimited  in  regard  to  actions  of  damagei^ 
11. 
DEBATE  ROLL.  DEBATE, 

after  record  closed  debate  ordered,  98. 

debate  on  relevancy  may  be  ordered,  98. 

interlocutor  closing  proof  appoints  parties  to  debate.  104. 

debate  follows  on  first  Court  day  after  proof,  106. 

may  be  adjourned  or  dispensed  with  on  written  consent,  106. 

debate  concluded,  Sheriff  makes  avizandum,  107. 
DECLARATION.    See  WiTNSSSES—Examination  of 
DECLARATOR, 

actions  of  declarator  as  to  heritable  rights  incompetent  before 
Sheriff,  18. 

80  are  actions  of  declarator  as  to  rights  in  moveables,  18. 

mere  introduction  into  summons  of  declaratory  expresniona  do«« 
not  render  incompetent,  18. 
DECLINING  SHERIFF'S  JURISDICTION, 

two  grounds,  relationship  to  one  of  parties,  84. 

or  interest  in  matter  at  issue,  84. 

declinature  on  ground  of  relationship  depends  on  statute,  84. 

attempts  to  extend  by  implication  discountenanced,  34. 

not  necessary  rnlationship  be  to  proper  pursuer  or  defender,  34. 

sufficient  if  to  any  party  directly  interested  in  suit,  34. 

statute  applies  though  relative  be  suing  in  capacity  in  which  n 
personal  interest.  86. 
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objection  on  ground  of  interest  does  not  depend  on  statute,  85. 

interest  need  not  always  be  pecuniary,  85. 

judge  being  partner  in  Insurance  Company  not  now  ground  of 
declinature,  86. 

declinature  cannot  be  waived  by  parties  where  good  ground  for  it, 
86. 

objection  must  be  sustained  at  whatever  stage  discovered,  87. 

duty  of  judge  himself  to  state  objection,  87. 

if  Sheriff-Substitute  decline,  honorary  Sheriff-Substitute  may  pro- 
ceed, 87. 

if  both  decline,  Sheriff  may,  87. 

if  Sheriff  disqualified,  Substitute  may  act,  but  parties  lose  benefit 
of  right  to  appeal,  87. 
DECREE  IN  ABSENCE, 

nature  of,  62. 

when  competent,  68. 

may  be  taken  after  inducia  expires,  68. 

null  if  taken  before,  68. 

question  as  to  limit  of  time  within  which  may  be  taken,  68. 

when  pronounceable  after  appearance  entered,  64. 

where  defence  minuted,  decree  by  default  not  in  absence,  64. 

form  of  decree,  64. 

must  be  in  terms  of  conclusions  unless  restricted  by  minute,  64. 

pursuer  should  ask  for  expenses,  64. 

included  as  matter  of  course,  64. 

may  be  asked  so  long  as  first  decree  not  extracted,  64. 

reponing  against  decree  in  absence.     See  Reponxno. 
DECREE,  CHARGE  UNDER 

the  charge,  227. 

at  whose  instance,  227. 

requirements  of  charge,  228. 

service  of  charge,  229. 

execution  of  charge,  229. 

registration  of  execution,  229. 
DECREE  BY  DEFAULT. 

where  defence  once  minuted,  decree  must  be  by  default,  not  in 
absence,  64. 

when  competent,  185, 186. 

nature  of,  187. 
DECREE,  EXTRACT  OF 

nature  of  extract,  220. 

competency  of,  221. 

time  of,  222. 
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DECREE,  EXTBACT 

form  of,  224. 

warrant  embodied  in,  226. 

second  extract,  225. 

expense  of  extract,  226. 
DECREE,  EXECUTION  OF 

different  kinds  of  execntion,  226. 

by  wbom  carried  out,  226. 

execntion  beyond  eomnty,  227. 
DECREE,  IMPRISONMENT  UNDER 

when  imprisonment  competent,  230. 

warrant  of  imprisonment,  280. 

apprehending  debtor,  281. 

imprisonment  of  debtor,  282. 

alimenting  debtor  in  prison,  282. 

liberation  of  debtor,  283. 

re-imprisonment  of  debtor,  284. 
DECREES  AD  FACTA  PRJESTANDA, 

proceedings  nnder,  252. 
DEBTS  RECOVERY  COURT, 

concerned  only  with  actions  for  debts  not  exceeding  £50.  anil  fil! 
ing  under  triennial  prescription,  88. 

extension  of  small  debt  jurisdiction,  335. 

what  debts  may  be  sued  for,  886. 

records  of  court  and  circuits,  837. 

agents,  887. 

proceedings  competent  on  calling  cause,  387. 

proceedings  at  proof,  889. 

judgment,  339. 

expenses,  889. 

appeals  from  Sheriff-Substitute,  340. 

extract  and  execution,  340. 

furthcoming,  840. 
multiplepoinding,  340. 

sequestration,  841. 
appeal  to  Court  of  Session,  354. 
regulations  as  to  appealing  to  Court  of  Session,  869. 
DEFENCES.    See  Condescendence  and  Defences. 

DEFENCES, 

defences  of  three  parts,  80. 

articulate  answers  to  condescendence,  80. 

counter  statements  averred,  80. 

and  pleas  in  law,  80. 

must  be  without  argument,  80. 
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or  unnecessary  matter,  80. 

answers  should  be  concise  and  specific,  80. 

defender  may  admit  part  of  pursuer's  statement,  80. 

disputed  part  must  be  pointed  out,  80. 

each  answer  must  be  complete  in  itself,  81. 

counter  averments  in  answer  to  pursuer's  should  be  avoided,  81. 

proper  place  for  these  defender's  statement,  81. 

equivocal  answers  must  be  avoided,  81. 

statement  of  facts  within  defender's  knowledge  not  denied,  held 
admitted,  81. 

no  restriction  as  to  grounds  of  defence,  81. 

whole  case  must  be  disclosed,  82. 

statement  must  contain  all  facts  necessary  to  found  pleas,  82. 

pleas  should  show  which  of  pursuer's  propositions  controverted,  82. 

and  what  separate  propositions  set  up,  82. 

privilege  of  stating  first   dilatory   and  then  peremptory  pleas 
abolished,  82. 

when  defences  lodged,  process  transmitted  to  Sheriff,  82. 

dilatory  defences.    See  Disposal  of  Dilatory  Defences. 
DEFENCES,  REVISED 

limited  to  one  revisal,  85. 

cannot  be,  if  pursuer  willing  to  close  on  condescendence  and  de- 
fences, 85. 

power  to  order  revisal  not  much  exercised,  85. 

when  given,  no  more  latitude  than  as  to  defences,  85. 

must  be  on  original  paper  unless  Sheriff  direct  otherwise,  85. 

time  fixed  for  lodging  peremptory,  85. 

when  lodged,  process  transmitted  to  Sheriff,  85. 
DEFENDER, 

must  be  designed  accurately,  47. 

no  room  for  doubt  as  to  person  intended,  47. 

competent  to  include  several  defenders  (not  exceeding  six)  on 
separate  grounds,  48. 

not  frequent  in  practice  except  in  removings,  48. 

not  suited  to  present  forms  of  pleading,  48. 

no  limit  to  number  of  defenders  sued  on  same  grounds  of  ac- 
tion, 48. 

defenders  sued  in  special  capacity,  character  must  be  set  forth,  48. 

Executors,    See  Executors. 

Pupil.    See  Pupil. 

Minor.    See  Minor. 

Married  women.    See  Married  Wohsn. 

companies  sued  in  same  manner  as  they  sue,  49. 

52 
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defenders   liable  jointly  and  severally  must   be    ao   oonclndtii 
against,  49. 

defender  may  accept  service  of  citation,  59. 

may  dispense  with  citation  altogether,  59. 

each  defender  gets  schedole  of  citation,  59. 

defender  states  nature  of  defence  at  first  calling,  69. 

defender  divested  of  interest  in  suit,  186. 

omitted  defenders.    See  Sistino  new  Pakties. 

sisting  omitted,  defenders,  145. 

mode  of  sisting,  147. 

time  for  sisting,  148. 

effect  of  sisting,  149. 
DELIVERY,  ACTION  OF 

nature  of,  268. 
DEMAND  FOR  PAYMENT, 

most  be  definite,  49. 

payment  may  be  demanded  in  one  sum  or  by  infltalmenta,  at  ti* 
present  or  a  future  time,  49. 

everything,  however,  must  be  definite,  49. 

defenders  liable  jointly  and  severally  must  be  so  condaded  ngmia^t, 
49. 
DIET  BOOK.    See  Rolls  and  Minute  Books. 
DILIGENCE  TO  RECOVER  DOCUMENTS, 

if  documents  not  in  custody  of  party  founding  on  them,  90. 

must  state  where  they  ore,  91. 

can  ask  for  diligence  to  recover,  91. 

after  final  pleadings  lodged,  must  take  diligence,  91. 

object  that  opposite  party  may  see  all  documents  founded  on  before 
record  closed,  91. 

if  party  neglect  to  recover  when  directed,  objection  may  be  statrM 
to  his  doing  so  afterwards,  91. 

what  documents  recoverable,  91. 

right  limited  to  documents  founded  on,  91. 

cannot  ask  recovery  of  those  founded  on  by  opposite  party,  91. 

because  if  latter  do  not  produce  when  directed  he  will  loee  bei.-*- 
fit,  91. 

diligence  by  way  of  proof  not  allowed  before  record  doeed,  91 . 

recovering  documents  before  pleadings  lodged,  91. 

mode  of  carrying  out  diligence,  92. 

carried  out  as  commissions  to  take  other  evidence,  92. 

only  difference  is  that  specification  first  lodged,  92. 

havers  cited  as  witnesses,  92. 

copy  specification  served  on  them,  92. 
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examination  proceeds  as  of  witness,  92. 

except  being  limited  to  whether  havers  have  docnments  or  know 
where  tliey  are,  92. 

havers  refusing  to  produce,  92. 

objection  dealt  with  as  objection  of  witness  to  answer,  92. 
DISJOINING  ACTIONS,    See  Conjoined  Actions. 

when  competent,  169. 
DISMISSAL  OF  PROCESS, 

when  held  as  dismissed,  188. 

first  period  of  three  months,  189. 

second  period  of  three  months,  190. 

whether  new  action  competent,  191. 
DISPOSAL  OF  DILATORY  DEFENCES, 

should  be  disposed  of  at  first  meeting  to  adjust,  82. 

if  not,  may  be  reserved  till  future  stage,  88. 

where  not  expressly  repelled,  held  as  reserved,  84. 
DISPOSITIONS.    See  Entailed  Estates. 
DOCUMENTS.     See  Pboducino  and  Recovbrino  Docuhents^-Dili- 

OENCE. 

ECCLESIASTICAL  BUILDINGS  AND  GLEBES, 

Act  of  1868,  268. 

how  proceedings  removed  from  Presbytery,  269. 

conduct  of  proceedings  in  Slieriff-Court,  270. 

appeal  to  Lord  Ordinary,  270. 
EJECTIONS.    See  Removinos  and  Ejections. 
ELECTIONS, 

Sheriff's  duties  in  election  of  Members  of  Parliament,  17. 
ENTAILS, 

certain  proceedings  in  connection  with,  can  be  entertained  by 
Sheriff,  16. 

what  proceedings  competent  in  Sheriff-Court,  271. 

constituting  improvements,  271. 

erecting  mansion  Iioase,  272. 

exchange  of  entailed  lands,  272. 

powers  of  heirs,  273. 

when  may  be  exercised,  278. 

conditions  on  which  feuing  competent,  273. 

conditions  on  which  granting  leases  competent,  273. 

what  lands  may  be  feued,  274. 

how  autliority  to  feu,  &c.,  obtained,  274. 

appeal  from  Sheriff^s  decree,  276. 

charters,  leases,  dispositions,  must  be  recorded,  276. 

feuing  sites  of  churches,  schools,  &c.,  276. 
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ENTERING  APPEARANCE  AFTER  PROPER   PERIOD.      Ste  Ap- 
pearance. 
EQUIVALENTS  TO  SERVICE.    Sei  Citation. 
ERASURE, 

in  essential  part  of  sammons  fatal,  68. 
ERROR, 

in  essential  part  of  summons  fatal,  53. 

in  interlocutors  may  be  corrected  in  certain  circumstances,  100. 
EVIDENCE, 

must  be  recorded  by  Sheriff,  108. 

when  unavoidably  prevented  may  dictate  to  derk,  103. 

must  be  in  form  of  narrative,  108. 

not  prevented  from  recording  any  particular  question  and  snsver. 
103. 
See  Witness — Examination  of. 
EXECUTION  OF  CITATION.    See  Citation. 
EXECUTION.    See  Decree— Execution  of. 
EXECUTORS.    See  Commissary-Court. 

competently  sued  before  Sheriff  of  county  where  deceased  lived, 
where  executors  confirmed,  and  where  estate  being  wound  nj. 
24. 

even  the  majority  of  them  reside  without  the  county,  24. 

need  not  confirm  to  debt  till  before  extract,  46. 

but  title  must  be  complete  before  proceedings  commence,  46. 

action  sustained  at  instance  of  majority,  46. 
EXHIBITION— ACTION  OF 

nature  of  action,  276. 

how  conducted,  276. 

competent  in  Sheriff-Court  in  certain  circumstances,  276. 
EXPENSES, 

well  to  insert  in  summons  conclusion  for,  62. 

effect  where  omitted,  52. 

right  to  expenses,  110. 

exceptions  to  general  rule  as  to,  110. 

may  be  subject  to  modification,  111. 

interim  expenses,  112. 

final  expenses,  118. 

scale  of  expenses,  114. 

modifying  expenses,  114. 

taxation  of  expenses,  116. 

accounts  against  several  pursuers  or  defenders,  117. 

objections  to  taxation,  118. 

decree  for  expenses  in  agent's  name,  118. 

agent's  right  to  continue  action  for,  119. 

agent's  liability  for  expenses,  120. 
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expense  of  taxation  and  decree,  120. 

caution  for  expenses,  184. 
EXTRACT  OF  DECREE.    Ste  Dbcbse— Extract  of. 

FEU-DUTIES, 

Sheriff  can  entertain  actions  for,  if  no  question 'of  heritable  right 
raised,  14. 

bat  can  only  give  decree  for  sum  as  if  action  for  personal  debt,  14. 

he  cannot  prononnce  decree  of  irritancy  ob  non  sobUum  canonem 
except  in  certain  esses,  14. 
FEUING.    See  Entailed  Estate. 
FINDINGS  IN  FACT  AND  LAW.    See  Judomemt. 
FIXING  WITNESS*  EXPENSES.     See  Witness.  Examination  of. 
FORFEITURE  OF  FEU  RIGHTS,  ACTION  FOR 

nature  of  action,  277. 

how  conducted,  277. 

objection  to  pursuer^s  title,  277. 

decree  of  removal,  when  executed,  277. 

effect  of  decree,  277. 
FURTHCOMING.    See  Areestment  and  Fubthcouino. 

in  Small  Debt  Court,  338. 

in  Debts  Recovery  Court,  340. 

GLEBES.    Sm  Ecclesiastical  Buildings. 
GROUNDS  OF  ACTION, 

must  be  set  forth,  49. 

rule  in  use  before  Act  1858,  49. 

subsequent  thereto,  60. 

well  to  specify  grounds  fully,  51. 

may  thus  save  necessity  for  condescendence,  51. 

danger  of  inaccuracy  in  specification  of  grounds,  51. 

complete  statement  must  depend  on  nature  of  case,  51 . 

often  difficult  to  distinguish  between  details  of  proof  and  grounds 
of  action,  51. 

pursuer  must  set  forth  sufficient  to  make  summons  relevant,  51. 

summons  incomplete  in  grounds  of  action  may  in  certain  circum- 
stances be  amended,  52. 

grounds  of  action  explained  at  first  calling  of  cause,  69. 

new  grounds  of  action.    See  Condescendence  and  Defences. 

of  abandoning  action,  164. 
GUILDRY  OF  BURGH, 

subject  to  jurisdiction  of  Sheriff  in  so  far  as  the  administration  of 
property  concerned,  80. 
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HAVERS.    See  Diligence  to  Recover  Documents. 
HEARING  OF  PARTIES  ON  ACTION  AND  DEFENCE, 
pursuer  at  first  calling  explains  grounds  of  action,  69. 
defender  states  nature  of  defence,  69. 
interest  of  both  parties  to^  state  case  fully,  69. 
whether  record  closed  at  once  or  condescendence  and  defences 

ordered,  70. 
in  latter  case,  records  greatly  improved,  attention  directed  u 

points  at  issue,  70. 
if  record  not  closed  at  once,  interlocutor  ordering  condescendenc? 
and  defences,  74. 
HERITABLE  RIGHTS, 

Sherifif  cannot  decide  on  title  to  heritable  property,  12. 
he  can  regulate  interim  possession,  12. 
can  pronounce  possessory  judgment.  12. 

in  regard  to  heritage,  limited  to  service  of  heirs  under  Conaoli'I^- 
tion  Act,  16. 
HOW  APPEARANCE  ENTERED.    See  Appearance. 

IMPLEMENT, 

what  implement  prevents  reponing,  66. 

effect  of  part  implement,  67. 
IMPRISONMENT.    See  Decbee,  Imprisonment  under. 
INCIDENTAL  MATTERS, 

Sheriff  can  entertain  incidentally  matters  upon  abaolnte  rij^bt  t'> 
which  he  could  pronounce  no  decision,  17. 
INDORSATION  by  sheriff-clerk  of  another  county,  66. 
INDUCI^.    See  Warrant  to  Cite. 
INTERDICT, 

complainer  seeks  to  have  some  parties  prohibited  from  doing  a.^:.« 
complained  of,  21. 

nature  of  remedy,  278. 

form  of  application,  278. 

interim  interdict,  279. 

caveat  against  interim  interdict,  280. 

proceedings  in  interdict  process,  280. 

competency  of  applying  to  two  courts,  280. 

breach  of  interdict,  281. 

proceedings  where  breach  has  taken  place,  281. 
INTERIM  DECREES, 

nature  and  effect  of,  195. 

how  far  competent,  196. 
INTERLOCUTORS, 

interlocutors  requisite  where  action  abandoned,  166. 

correction  of  errors  in,  109. 
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JUDGMENT, 

debate  concluded,  Sheriff  makes  uvizstidain,  lOT. 

if  JDdgment  Intel!  than  ten  days,  canae  of  delay  i 
in  book  of  court,  107. 

if  proof  taken,  judgment  rouat  set  forth  what  ib  | 
fact,  107. 

and  what  held  in  point  of  lav,  107. 

docemiture  must  dispose  of  whole  conclusions  of 

miut  settle  question  of  eipenaes,  107,  109. 

must  be  duly  authenticated,  107. 

onora  in  judgment  may  bo  corrected  within  a 
trftBBmitted  to  review,  109, 
JUDICIAL  EXAMINATIONS, 

nature  and  effect  of.  172. 

when  competent,  178. 

time  of  taking.  174. 

mode  of  taking,  174. 

party  failing  to  appear,  176. 

effect  of  admissioD.  1T6. 
JUDICIAL  REFERENCES, 

nature  of,  196. 

how  made,  196. 

lime  when  made,  197. 

effect  of.  197. 

proceedings  of  referee,  197. 

referee's  report,  199. 

reference  becoming  abortive,  200. 

referee's  remuneration,  200. 

cleik'a  remuneration,  200. 
JUDICIAL  VISITATION, 

how  made,  175. 

pnrpoBe  of,  176. 
JURISDICTION-^MATTERS  IN  WHICH  SHERIi 
JURISDICTION, 

generally  orer  every  kind  of  right,  11. 

except  queationa  of  title  to  heritable  property,  1 

and  questiona  of  status  and  legitimacy,  11. 

unlimited  in  regard  to  moveable  or  personal  pro 

alio  B>  to  actions  of  damages  for  breach  of  conlr 

for  damages  for  breach  of  promise  of  marriage,  ! 

for  damages  for  delict,  11. 

privntiTB  under  £26,  11. 

Sheriff  cannot  decide  on  title  to  heritable  propei 

he  can  regolate  interim  poaeession,  12. 

can  pronounce  possessory  judgmentt,  12. 
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JURISDICTION,  MATTERS  IN  WHICH  SHERIFF-COUKT  HAS 

JURISDlCTION--cofilin««f. 
by  special  statnte  can  decide  matters  of  noisanoe  mriamg  ont  ci 

use  of  real  property,  13. 
and  questions  of  servitude,  13. 

and  questions  as  to  rent  not  turning  on  title  to  land,  18. 
can  sequestrate  for  rent,  18. 
can  decide  all  questions  as  to  amount  of  rent,  whether  due,  iLZ 

what  deductions,  18. 
generally  all  questions  between  laudlord  and  tenant,  18. 
can  entertain  action  for  feu-duties  if  no  question  of  heritable  right 

raised,  14. 
can  only  give  decree  for  sum  due  as  if  action  were  for  personal 

debt,  14. 
caunot  pronounce  decree  of  irritancy  ob  non  MobUum  emunum  excrj : 

in  certain  cases,  14. 
can  decide  all  actions  of  removing  and  ejection,  14. 
whether  under  Act  of  Sederunt,  14  Dec.  1766,  14. 
or  under  Act  of  1838,  14. 
or  under  Act  of  1868,  14. 
jurisdiction  under  these  Acts  privative,  14. 
under  special  powers  can  entertain  adjudication,  &c    See  AutiTi 

CATION. 

and  Maills  and  Duties.    See  Maills  and  DuTisa. 

and  Straightening  of  Marches.    See  Mabches. 

and  Division  of  runrig  Lands,    See  Runbio  Lands. 

and  certain  proceedings  in  connection  with  Kntailg.     8«*  £>• 

TAIL& 

cannot  entertain  questions  of  rank  or  status,  16. 

cannot  pronounce  decree  of  divorce,  16. 

or  even  decree  of  separation  a  mensa  el  thoro,  16. 

or  decide  in  questions  depending  on  these  remedies,  16. 

cannot  deal  with  permanent  custody  of  children,  16. 

in  emergency  may  regulate  interim  custody,  16. 

can  decide  in  aliment  cases,  16. 

these  are  properly  actions  of  debt,  16. 

if  question  of  status  be  raised,  can  only  award  interim  alimeiit,  V- 

as  commissary,  decides  questions  as  to  management  and  dlstribu 

tion  of  estate,  16. 
duties  as  to  heritage  limited  to  service  of  heirs  under  Oonsoiid:: 

tion  Act,  16. 
jurisdiction  in  bankruptcy  cases  regulated  by  statutes,  16. 
in  insolvency,  duty  is  as  to  giving  or  refusing  peisonal  protectio: 

in  eeuio^  16. 
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JURISDICTION,  MATTERS  IN  WHICH  SHERIFF-COURT  HAS 
JURISDICTION— con^mw^rf. 

in  maritime  cases  Sheriff  has  same  jurisdiction  within  county  and 
adjoining  seas  as  High  Court  of  Admiralty  poasessed,  16. 

cases  under  £26,  jurisdiction  privative,  16. 

under  Poor  Law  Acts,  decides  questions  as  to  right  of  paupers  to 
relief,  16. 

under  Lunacy  Acts,  decides  as  to  commission  of  lunatics  to  asylums, 
17. 

in  election  of  Members  of  Parliament,  has  numerous  duties,  17. 

can  entertain  incidentally  matters  upon  absolute  right  to  which 
could  pronounce  no  decision,  17. 

declarators  incompetent  before  Sheriff,  18. 

proving  the  tenor  incompetent  before  Sheriff,  19. 

reductions  incompetent  before  Sheriff,  19. 

no  jurisdiction  to  determine  how  far  party  entitled  to  be  freed 
from  written  contract,  19. 
JURISDICTION,  PERSONS  OVER  WHOM  SHERIFF-COURT  HAS 
JURISDICTION, 

questions  as  to  jurisdiction  in  general  arise  only  in  case  of  de- 
fenders, 22. 

any  one  foreigner  or  Scotchman  may  stand  pursuer,  22. 

persons  not  resident  in  Scotland  may  be  made  to  find  security  for 
expenses,  22. 

right  of  such  persons  to  apply  to  Court  complete  in  itself,  22: 

ordinary  jurisdiction  over  defender  by  residing  within  county 
(raiione  domieilii)j  22. 

parties  liable  by  carrying  on  business  in  county,  22,  24,  25. 

or  by  having  engaged  to  do   something  within  county  (riUione 
amtractut),  22,  26. 

or  because  thing  about  which  dispute  within  it  [ratione  rei  tike), 
22,  27. 

doubtful  whether,  where  defender  happens  to  have  property  herit- 
able or  moveable  within  territory,  22,  28. 

residence  to  give  jurisdiction  not  to  be  confounded  with  domicile,  22. 

residence,  actual,  whether  temporary  or  permanent,  22. 

forty  days'  residence  before  citation  held  sufficient,  28. 

forty  days  passed,  no  other  condition  required,  28. 

residence  may  have  been  in  a  friend's  house,  hotel,  or  common 
lodging-house,  28. 

may  have  been  without  intention  of  remaining,  28. 

may  have  been  taken  for  express  purpose  of  founding  jurisdic- 
tion, 28. 

shorter  residence  sufficient,  if  defender  come  to  county  oiitflM  |^ 
manendi,  23.  '  / 

/ 


/^ 


J 


cclxxvi  INDEX. 

JURISDICTION,  PERSONS  OVER  WHOM  SHERIFF-COURT  HAS 
JURISDICTION— coirftnuerf. 

in  such  case  jurisdiction  begins  with  residing,  23. 

and  continues  althongh  defender  be  seldom  in  house,  28. 

person  not  necessarily  limited  to  one  jurisdiction,  28. 

in  the  town  residence  and  country  residence,  may  be  cited  at 
either,  23. 

reasonable  inquiry  must  be  made  which  residence  occupied  at 
time,  28. 

jurisdiction  by  residence  lost  in  two  ways,  28. 

by  a  person  giving  up  residence,  and  removing  furniture,  &c,  23. 

or  by  leaving  without  taking  up  another  residence,  28. 

in  former  case,    jurisdiction    immediately    transferred  to    new 
county,  28. 

in  latter,  jurisdiction  remains  for  forty  days,  28. 

after  that  time,  if  nothing  known  to  contrary,  presumed  to  be  out 
of  Scotland,  must  be  cited  edictally,  28. 

persons  without  fixed  residence,  cited  where  found,  24. 

soldiers  and  sailors  cited  at  dwelling-place  they  occupy,  24. 

wives  subject  to  jurisdiction  of  husband's  principal  domicile,  24. 

trustees  of  deceased  party  sued  before  Sheriff  of  county  where  de- 
ceased lived,  24. 

even  though  majority  reside  in  another  county,  24. 

executors  may  be  sued  in  same  way,  24. 

company,  though  fictitious,  liaving  place  of  business  within  county, 
can  be  sued  in  actions  arising  out  of  business  oondncted 
there,  25. 

Crown  exempted  from  jurisdiction  of  Sheriff,  28. 

exemption  extends  to  all  persons  acting  under  Crown,  29. 

privileges  of  members  of  College  of  Justice  abolished,  29. 

Commissioners  of  Supply  and  Magistrates  exempt,  except  in  cer- 
tain cases,  80. 

Magistrates  of  Burghs.    See  Magistrates  of  Bubohb. 

Guildry  of  Burghs.    See  Guildry  of  Burohs. 

Prorogating  Jurisdiction.    See  Prorogatinq  Jurisdiction. 

Reconvention.    See  Reconvention. 

Declining  Sheriff's  Jurisdiction.   See  Declining  Sheriff's  Ju&is- 

DICTION. 

LAWBURROWS, 

nature  of  lawburrows,  282. 

mode  of  procedure,  282. 

suspension  of  warrant,  288. 
LEASES.    See  Entailed  Estate. 
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LETTERS  OP  SUPPLEMENT, 

from  Court  of  Session  superseded,  66. 
LIBERATION  OF  DEBTOR.    See  Decree,  imprisonment  under. 
LITIGANTS, 

may  sign  papers,  and  plead  in  own  behalf,  8. 

cannot  borrow  process,  9. 
LOOSING  ARRESTMENTS.    See  Abrestment  in  Security. 
LUNACY  ACTS, 

Sheriff  decides  as  to  committal  of  lunatics  to  asylums,  16. 

proceedings  under,  how  taken,  284. 

MAGISTRATES  OF  BURGHS, 

exempt  from  jurisdiction  of  Sheriff,  except  in  so  far  as  adminis- 
trators of  property,  80. 
MAILLS  AND  DUTIES, 

Sheriff  can  entertain  questions  as  to,  14. 

nature  of  action,  286. 

procedure  in  action  of,  286. 
MANDATORIES, 

when  required,  187. 

equivalents  not  admitted,  1 89. 

want  of,  must  be  pleaded,  1 89. 

how  sisted,  140. 

sufficiency  of,  141. 

liabilities  and  rights  of,  141. 

withdrawal  of,  142. 
MARCHES, 

Sheriff  can  entertain  questions  as  to  straightening  of,  15. 
MARCH  FENCES,  REGULATION  OF 

proceedings  necessary  to  regulate,  284. 

commence  by  petition,  286. 

Straightening  marches.  Sheriff  must  visit  and  inspect,  286. 
MARITIME  CASES, 

Sheriff  haa  same  jurisdiction  within  county  and  adjoining  seas 
as  High  Court  of  Admiralty  possessed,  16. 

all  may  be  brought  before  Sheriff,  286. 

founding  jurisdiction  against  foreigners,  286. 

Extent  of  Sheriff*8  jurisdiction,  286. 
MARRIED  WOMEN, 

are  subject  to  jurisdiction  of  husband*8  principal  domicile,  24. 

but  unless  actually  with  the  husband,  doubtful  if  subject  to  juris- 
diction, arising  from  forty  days'  residence  in  a  house  not  this 
o^-n,  24. 

sues  in  her  own  name,  46. 
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MARRIED  WOUEN—conHnued. 

husband  must  concur,  46. 

actions  against,  directed  against  her,  and  husband  called  for  ii 
terest,  49. 
MASTER  AND  SERVANT, 

most  actions  founded  on  contract,  280. 

summary  imprisonment,  286. 

desertion  of  service,  287. 

procedure  in  action  for,  287. 

whole  proceedings  summary,  288. 

erroneous  warrant,  redress  by  suspension,  288. 
MEDITATIO  FUGjE, 

warrant  issued  on  application  of  creditor,  288. 

debt  on  which  warrant  competent,  289. 

what  persons  may  be  apprehended,  289. 

what  Sheriff  may  issue  warrant,  290. 

form  of  application,  291. 

oath  of  creditor,  nature  and  extent  of,  291. 

warrant  of  apprehension,  292. 

warrant  may  be  executed  on  Sunday,  292. 

examination  of  debtor,  292. 

proof,  nature  and  extent  of,  293. 

order  to  find  caution,  298. 
MEETING     AFTER     CONDESCENDENCE     AND     DEFENCIIS 
LODGED, 

defences  lodged,  process  transmitted  to  Sheriff,  82. 

within  six  days  Sheriff  appoints  meeting,  82. 

if  defences  contain  separate  statement,  should  be  answered  bef<  ic 
meeting,  82. 

Sheriff  may  once  adjourn,  82. 

but  not  longer  than  eight  days,  82. 

Sheriff  must  then  conclude  business  unless  parties  agree  to  ad 
joum,  82. 
MEETING  AFTER  REVISED  PAPERS  LODGED. 

must  be  within  six  days  after  revised  defences  lodged,  85. 

may  be  adjourned  in  same  way  as  original  meeting,  86. 
MINOR, 

without  curators  sues  in  his  own  name,  46. 

if  he  have  curators'  consent,  should  be  set  forth,  46. 

though  it  might  be  given  afterwards,  46. 

action  against,  directed  also  against  curators,  49. 

guardians  omitted  may  be  called  afterwards,  49. 
minors  cited  in  same  way  as  ordinary  defenders,  57. 
80  are  curators  when  named,  67. 

if  not  named  citedatmarketcroBs  or  headburghofminor'sconnfy.  .*>T 
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MINUTE  BOOKS.    See  Rolls  and  Minute  Books. 
MINUTE  OF  DEFENCE, 

must  be  written  on  summons,  70. 

must  set  forth  concisely  ground  of  defence,  70. 

form  in  schedule  to  Act  1853,  70. 

must  be  signed  by  both  parties,  71. 

should  embody  all  defences  meant  to  be  raised,  71. 

should  be  in  form  of  propositions,  71,  72. 

affords  no  opportunity  for  pursuer  replying  to  defender's  case,  71, 72. 

if  pursuer  requires  farther  statement,  condescendence  the  place,  72. 

if  pursuer  wants  to  admit  what  defender  says  (to  save  proof),  cuu 
do  so  by  separate  minute  at  any  time,  72. 

to  what  cases  minute  adapted,  78. 
MODIFYING  EXPENSES,  114. 
MOVEABLE  RIGHTS, 

Sheriff's  jurisdiction  unlimited  in  regard  to,  11. 

privative  where  value  does  not  exceed  £25,  12. 

incompetent  to  bring  such  action  in  Supreme  Court,  or  to  appeal 
except  to  extent  limited  by  Small  Debt  Act,  12. 
MULTIPLEPOINDING, 

is  brought  to  have  rights  of  different  competitors  determined,  20. 

commences  by  summons,  20. 

oompetency  of  action,  294. 

proceedings  in  action  of,  295. 

ascertaining  fund  in  tnediOj  295. 

order  for  claims,  296. 

record  and  disposal  of  claims,  296. 

Iftte  appearance  of  claimants,  297. 

moltiplepoinding  in  Small  Debt  Court,  884. 

multiplepoinding  in  Debts  Recovery  Court,  840. 

NEW  GROUNDS  OF  ACTION.    See  Condescendence  and  Defences. 
NUISANCE, 

by  special  statute,  Sheriff  can  decide  matters  of  nuisance  arising 
out  of  use  of  real  property,  18. 

OATH.    See  Witness,  Examination  of. 
OBJECTIONS  TO  TAXATION,  118. 
ORDINARY  ACTION, 

concludes  for  payment  of  a  sum  of  money,  89. 
ORDINARY  COURT. 

comprises  all  judicial  business  not  specially  appropriated  to  other 
courts,  88. 

general  regulating  Acts,  89. 
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ORDINARY  COVKF—eontmved, 

Ordinary  Court  sits  three  sessions  in  each  year — ^periodo.  40. 
days  for  dispatch  of  business.  40. 
arrears  at  end  of  Session,  40. 
court-days  in  vacation,  40. 

Sheriff  may  pronounce  orders  of  all  kinds  during  yacation,  41. 
summary  causes  proceed  during  vacation  in  same  waj  «s  dorlrc 
session,  41. 

PARTIES  ACQUIRING  INTERESTS.    See  Sistino  new  Paxtick 
PETITIONS, 

what  actions  may  begin  by  petition,  260. 
proceedings  in  petitions,  251. 
decrees  ad  facta  prcBstandOf  252. 
PETITORY  ACTION, 

concludes  for  payment  of  definite  sum,  either  at  once  or  at  fotsr* 

time,  in  one  sum  or  by  instalments,  20. 
commences  by  summons,  21. 
PLEAS  IN  LAW, 

abstract  legal  propositions  not  pleas,  79. 

distinct  legal  propositions  applicable  to  facts  of  case  are,  79. 

each  plea  should  be  complete  in  itself,  79. 

should  set  forth  some  ground  in  law  on  which  condasion  should 

be  granted,  79. 
question  as  to  mode  of  proof  that  same  competent  or  inoocDpeteiii 

80. 
multiplication  of  incomplete  pleas  objectionable,  80. 
in  many  cases  room  for  only  one  plea,  80. 
defender's  pleas  should  shew  which  of  pursuer's  propocitions  or. 

troverted,  82. 
and  what  separate  propositions  set  up,  82. 

privilege  of  stating  first  dilatory  and  then  peremptor  j  abolished.  i^C 
See  Condescendence  and  Defences. 
POINDING  AND  SALE, 
nature  of,  284. 
what  may  be  poinded,  235. 
time  of  poinding,  286. 
how  poinding  executed,  286. 
person  interrupting  poinding,  288. 
conjoining  creditors,  288. 
reporting  poinding,  289. 

custody  of  goods  between  poinding  and  sale,  289. 
fixing  and  advertising  sale,  210. 
conduct  of  sale,  241. 
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POINDING  AND  SALE— ron/mtift/. 

report  of  sale,  241. 

register  of  poindings,  242. 
I'OINDING  THE  GROUND, 

nature  of  action,  297. 

debt  must  be  heritable,  298. 

creditor's  title  need  not  be  heritably  completed,  298. 

creditor  must  not  be  in  actual  legal  possession  of  heritage,  298. 

tenant's  goods  secured  only  to  extent  of  arrears  of  rent,  298. 

no  charge  on  decree  is  requisite,  298. 

extract  sufficient  warrant  to  poind,  298. 
rOOR  LAW  ACT,  PROCEEDINGS  UNDER 

Sheriff  decides  questions  as  to  right  of  paupers  to  relief,  16. 

nature  and  extent  of  proceedings  competent,  299. 

Sheriff,  if  required,  nominates  agent,  299. 

Sheriff  determines  only  as  to  pauper's  right  to  relief,  299. 

parochial  authorities  determine  amount,  299. 

form  of  procedure,  299. 
POOR'S  ROLL, 

Acts  regulating,  121. 

poor's  agents — ^nature  of  appointment — liability,  122. 

who  entitled  to  benefit  of,  122. 

mode  of  admission  to,  123. 

certificate  of  poverty,  128. 

petition  for  admission  to,  125. 

remit  to  poor's  agent  and  inquiry,  125. 

report,  125. 

effect  of  admission  to,  126. 

striking  party  off,  127. 
PRECOGNITION  OF  WITNESSES, 

should  be  precognosced  at  earliest  stage,  95. 

expense  only  allowed  when  proof  ordered,  95. 

should  be  precognosced  separately,  95. 

effect  of  precognoscing  in  presence  of  each  other,  95. 

when  precognosced,  must  not  be  put  on  oath,  96. 

questionable  whether  should  be  asked  to  sign  statement,  96. 

witness  precognosced  on  oath  in  criminal  case  may  insist  on  de- 
position being  destroyed  before  giving  evidence,  96. 
PRESCRIPTION  OF  ARRESTMENTS.     See  Arbestment  in  Secu- 

BITY. 

PROCURATORS, 

admission  now  regulated  by  Act  1865,  7. 
and  by  relative  Act  of  Sederunt,  7. 
applicants  must  be  twenty-one  years  of  age,  7. 

t 
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PROCURATORS— «m<mtMd. 

have  serTed  at  least  four  years  apprenticeship,  7. 

pass  examinations,  corporation,  or  Faculty  institute,  7. 

after  1st  January  1868  must  produce  certain  eyidence,  8. 

pass  entrance  examination,  8. 

graduates  in  arts  apprenticeship  only  three  years,  8. 

their  examination  does  not  embrace  general  knowledge,  8. 

practitioners  before  Supreme  Courts  competent  masters,  8. 

and  procurators  before  Sheriff-Court  or  sheriff-clerks,  8. 

apprenticeship  may  be  yaried,  8. 

indentures  must  be  recorded  within  six  months,  8. 

agreements  to  serve  as  clerks  must  be  in  writing,  8. 

examinations  conducted  under  regulations  approved  by  Coart  of 
Session,  8. 

certain  parties  exempt  from  examination,  8. 

Faculties  have  in  addition  special  reg^ulations,  8, 

procurators  can  practice  only  before  court  which  admitted,  8. 

more  than  one  court  in  county  practice  regulated  by  local  rules,  8 

Court  of  Session  agents  may  practice  in  certain  actions,  8. 

not  essential  every  litigant  appear  by  procurator,  8. 

litigant  may  sign  papers  and  plead  in  own  behalf,  8. 

only  procurators  within  jurisdiction  can  borrow  process,  9, 

parties  pleading  own  case  can  see  process  only  in  clerk's  office^ 
9. 
PROCURATOR-FISCAL, 

is  charged  with  prosecution  of  criminal  offences  for  Crown,  9. 
PRODUCING  AND  RECOVERING  DOCUMENTS, 

if  founded  on  must  be  produced  with  pleadings,  87,  88,  89. 

or  at  latest  before  record  closed,  87,  88,  89. 

law  on  point  not  satisfactory,  88. 

is  contained  in  Act  of  Sederunt  1889,  88. 

not  adapted  to  pleadings  now  in  use,  88. 

two  distinct  classes  of  documents,  88. 

documents,  grounds  of  action  or  defence,  88. 

and  which  establish  existence  or  discharge  of  claim,  88. 

or  which  are  only  to  be  used  as  part  of  proof,  88. 

right  that  first  be  produced  with  pleadings,  88. 

but  unfair  to  make  party  produce  second  part  being  proof  till 
whole  before  court,  88. 

documents  of  first  kind  admittedly  in  opposite  party*8  hands. 
Sheriff  can  order  production,  88. 

denied  to  be  so,  or  with  third  parties  may  be  recovered  bj  dili- 
gence, 88. 

under  which  havers  arc  examined  on  oath,  88. 
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PRODUCING  AND  RECOVERING  DOCUMENTS— con/inwrf. 

power  to  enforce  production  of  second  kind  of  documents,  88. 
SherifiTs  authority  required,  88. 

has  discretion  and  may  refuse  diligence  till  record  closed,  88. 
excerpts  from  business  books  may  be  produced  in  first  instance, 

89. 
no  new  productions  within  power  of  party  received  after  record 

closed,  89. 
what  documents  must  be  produced,  89,  90. 
what  documents  recoverable,  91. 

See   DiLiQENCE  to  Recoveb    Documents — Condescen- 
dence. 
PROOF, 

of  allowing  proof,  98. 

when  allowed,  93. 

form  of  order  for,  93. 

part  of  case  only  relevant  to  go  to  proof  should  be  distinguished, 

94. 
before  answer,  effect  of  it,  94. 
prout  dejure^  extent  of  it,  94. 
habUi  modOt  nature  and  extent  of  it,  95. 
unnecessary  to  insert  warrant  to  cite  in  interlocutor,  96. 
certified  copy  of  interlocutor  sufficient  warrant,  96. 
proof  proceeds  on  day  appointed,  97. 
proof  taken  by  accident  on  prior  day,  presence  of  parties  implies 

consent,  97. 
prevented  from  afterwards  objecting,  97. 
party  appointed  to  lead  may  be  decerned  against  if  he  fail,  97. 
unless  good  excuse  be  given,  97. 
or  opposite  party  may  be  allowed  to  go  on,  97. 
or  proof  may  be  adjourned,  97. 
absent  party  may  be  fined,  97. 
where  party  allowed  conjunct  probation,  97. 
party  appearing  but  tendering  no  evidence,  opposite  party  may 

lead,  97. 
when  one  party  has  led  proof  but  other  has  not,  case  debated  on 

footing  that  he  had  none  to  lead,  97. 
See  Witnesses,  Examination  of — Judiokal  Examinations 
— Judicial  Visitations  —  Remits  to   Rspobt — ^Com- 
missions— Proof  in  betentis. 
PROOF  TO  LIE  IN  RETENTIS, 
when  competent  to  take,  188. 
how  taken,  184. 
effect  of,  184. 

t2 
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PROROGATING  JURISDICTION  OF  SHERIFF, 

objections  personal  to  objector  may  be  waived,  80. 

«>bjectioa  cannot  be  waived  where  proceedings  not  competent 

against  any  perwn,  31. 
a  foreigner  or  person  resident  in  another  county  may  prorogate,  81. 
may  be  done  by  express  consent  or  by  implication,  81. 
PROTESTATION  FOR  NOT  INSISTING, 

form  and  effect  of,  68. 
PROVING  THE  TENOR, 

incompetent  before  Sheriff,  19. 
must  precede  petitory  action  founded  on  deed.  19. 
impossible  to  obtain  remedy  on  lost  deed  in  Sheriff-Conrt,  19. 
PUPIL. 

without  tators  raises  summons  in  own  name,  46. 

when  in  court  curator  ad  Utem  appointed,  46. 

if  pnpil  have  tutors,  cannot  carry  on  action  in  own  name,  46. 

not  essential  that  tutor's  concurrence  be  set  forth,  46. 

proper  form  to  raise  action  as  tutor,  and  conclude  for  payment  in 

that  capacity.  46. 
action  against,  directed  also  against  tutors,  48. 
guardians  omitted  cannot  be  called  afterwards,  49. 
pupils  cited  in  same  way  as  ordinary  defenders,  67. 
and  80  are  tutors  when  named,  67. 
if  not  named,  cited  at  market-cross  of  head  burgh  of  pupil's  county 

67. 
PURSUER. 

any  one,  foreigner  or  Scotchman,  may  stand.  22. 

must  be  designed  so  as  to  point  him  out,  45. 

number  of  pursuers  not  limited  provided  community  of  interest. 

45. 
where  parties  sue  in  some  special  capacity,  title  must  be  set  forth. 

45. 
pursuers  not  permitted  to  join  together  to  sue  on  separate  grounds 

of  action,  48. 
company  may  be  sued  in  social  name,  46. 
If  name  descriptive,  three  partners  must  be  joined  with  it,  47. 
Banking  Companies,  sue  as  regulated  by  special  Act  of  Parlia- 
ment, 47- 
companies  incorporated  under  Companies  Act  1862,  sue  in  manner 

provided  by  it,  47. 
divested  of  property  and  of  interest  in  suit,  184. 
not  divested  of  interest,  135. 
omitted  pursuers.    See  Sisting  Nsw  Partibs. 
sisting  omitted  pursuers,  144. 
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PURSUER— con/imierf. 

mode  of  sifiting,  147. 
time  for  sisting,  148.         « 
effect  of  sisting,  149. 

See  Executors — Trubteks  —  Pupil — Mikor —  Married 
Woman. 

RECALL  OF  ARRESTMENTS.    See  Arrestment  in  Security. 
RECALLING  OF  WITNESSES.    See  Witnesses,  Examination  of. 
RECONVENTION. 

what  is  implied  in,  81,  82,  88. 

action  said  to  ground  jurisdiction,  must  be  in  court  at  time  other 

action  brought,  82. 
if  first  action  concluded  too  late  to  bring  counter  action ,  82. 
in  time,  if  question  of  expenses  in  first  action  not  disposed  of 
82. 
RECORD, 

amending  of  closed,  157. 
opening  up,  218. 
RECORD  ADJUSTMENT.      See  Adjustment  of  Record— Meeting 
AFTER  Condescendence  and  Defences  Lodoed — Meeting 
AFTER  Revised  Papers  Lodged. 
RECORD  CLOSING.    See  Closing  Record. 
RECORD  HOW  TO  BE  MADE  UP, 

after  hearing.  Sheriff  decides  how,  70. 
may  be  made  up  by  minute  embodying  defence,  70. 
or  appointing  pursuer  to  make  further  statements,  70. 
and  defender  then  to  answer,  70. 

both  parties  must  consent  where  record  closed  on  minute,  70. 
if  not  made  up  by  minute,  interlocutor  ordering  condescendence 
and  defences,  74. 
RECORDING .  EVIDENCE.    See  Witnesses,  Examination  of. 
REDUCTIONS, 

incompetent  in  Sheriff-Court,  19. 

no  jurisdiction  to  determine  how  far  party  entitled  to  be  freed 

from  written  contract,  19. 
or  from  written  laws  of  any  society  he  may  have  joined,  19. 
if  any  action  involves  reduction,  Sheriff  cannot  proceed,  19. 
duty  is  to  sist  till  reduction  be  brought  in  Court  of  Session,  20. 
exception  in  reference  to  deeds  void  under  Bankruptcy  Acts, 

20. 
such  may  be  set  aside  in  Sheriff-Court,  20. 
does  not  however  make  it  competent  to  raise  simple  reduction  of 
such  deeds,  20. 
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KEFERENCE  TO  OATH, 

when  competent,  866. 

proceedings  in  redaction,  366.    . 

nature  of,  201. 

when  incompetent,  201. 

when  competent,  201. 

discretion  to  refuse,  202. 

to  whom  made,  208. 

reference  either  general  or  special,  203. 

time  of  reference,  204. 

form  of,  206. 

retracting  and  deferring,  206. 

examination  under,  207. 

re-examination  under,  207. 

parties  failing  to  attend  examination,  208. 

construing  oath,  209. 
REMEDIES.    See  Competent  Remedies — Special  Remedies. 
REMITS  TO  REPORT, 

when  competent,  176. 

remits  not  of  consent,  176. 

remits  of  consent,  177. 

time  for  remitting,  177. 

ohjections  and  answers  to  report,  1 78. 

expense  of  report,  178. 

liahility  for  expense,  179. 

reporter's  lien,  179. 
REMOVINGS, 

Sheriff  can  decide  all  questions  of,  14. 

whether  under  Act  of  Sederunt  14th  Dec.  1766, 14. 

or  under  Act  1888, 14. 

or  under  Act  1868,  14. 

Sheriff's  jurisdiction  under  these  Acts  privatiTe,  14. 
REMOVINGS  AND  EJECTIONS, 

nature  of  proceedings,  800. 
Solemn  Removinos. 

removings  either  ordinary  or  extraordinary,  800. 

ordinary  removings — agricultural  subjects,  801. 

proceedings  oecessary  in,  801. 

ordinary  removings — ^non-agricultural  subjects,  802. 

proceedings  necessary  in,  802. 

extraordinary  removings — ^legal  irritancies,  802. 

number  and  nature  of  legal  irritancies,  802. 

proceedings  necessary  in,  802.  ' 

extraordinary  removings— conventional  irritancies,  804. 
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REMOVINGS  AND  EJECTIONS-^onftnwfrf. 
Solemn  Reuovinos — continued, 

proceedings  necessary  in,  804. 
Summary  Removinos. 

from  houses,  304. 

warning  necessary,  804. 

removings  within  burgh,  805. 

from  houses  let  for  less  than  a  year,  805. 

obligation  in  lease  to  remove— effect  of,  305. 

letter  of  removal— effect  of,  806. 

ejection  as  enforcement  of  removing,  807. 

petition  for  ejection,  807. 
RENTS, 

Sheriff  can  decide  questions  as  to  not  turning  on  title  to  land,  13. 

can  sequestrate  for,  18. 

can  decide  all  questions  as  to  amount,  whether  due,  and  what  de- 
ductions, 13. 

generally  all  questions  between  landlord  and  tenant,  18. 
REPLICATION— PROOF  IN.    See  Witnesses— Examination  of. 
REPONING  AGAINST  DECREE  IN  ABSENCE, 

two  situations  in  which  defender  may  apply,  65. 

where  decree  pronounced — no  appearance  having  been  entered, 
65. 

where  pronounced  after  appearance  entered  but  withdrawn,  65. 

form  to  be  followed  when  no  appearance  entered,  65. 

after  reponing  action  proceeds  as  if  appearance  had  been  made, 
66. 

effect  of  Act  1858  as  to  reponing,  66. 

what  implement  prevents  reponing,  66. 

effect  of  part  implement,  67. 
RESTRICTION  OF  ARRESTMENTS.    Se€  Arrestment  in  Sbcukitt. 
RES  NOV  ITER  VENIENS  AD  NOT  IT!  AM, 

what  is  implied  in,  160. 

as  to  documents,  161. 

time  for  stating,  161. 

mode  of  stating,  162. 
REVISED  PAPERS.    See  Condescbndencb  Revised — Defences  Re- 
vised. 
ROLLS  AND  MINUTE  BOOKS, 

two  books  kept — motion  roll  and  minute  book,  41. 

in  former  are  entered  for  each  court  day  all  causes  to  be  called, 
41. 

may  be  enrolled  by  Sheriff,  sheriff-clerk,  or  either  party,  41. 

in  two  former  cases  no  special  regulation  as  to  notice,  41. 
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ROLLS  AND  MINUTE  BOOKS— con^mu^rf. 

care  mnst  be  taken -not  to  put  either  party  to  disadvantage,  41. 

forty-eight  houra'  notice  in  ordinary  action,  41. 

twenty-fonrhonn  in  summary  must  be  giren  where  partiesenrol,  41 . 

notice  must  be  in  writing,  41. 

roust  specify  purpose  of  enrolment,  41. 

regulations  of  Glasgow  Sheriff-Court,  41. 

minute  book,  42. 

original  orders  are  written  on  interlocutor  sheet,  42. 

never  practice  in  Sheriff-Court  to  write  judges  orders  in  minutes 
of  courts,  42. 
ROMAN  CATHOLICS.    See  Witnesses— Examination  of. 
RUN  RIG  LANDS, 

Sheriff  can  entertain  questions  as  to,  16. 

SAILORS, 

are  cited  at  dwelling-place  occupied  when  on  altore,  24. 
SCALE  OF  EXPENSES,  114. 
SCHEDULE  OF  CITATION.    See  Citation. 
SCHOOLS.    See  Entailed  Estates. 
SCHOOLMASTERS— PROCEEDINGS  CONCERNING 

Presbyteries  jurisdiction  transferred  to  Sheriff,  807. 

petition  against  schoolmaster,  808. 

must  specify  particular  acts  complained  of,  808. 

procedure  necessary  under  petition,  808. 

Sheriff*8  sentence  final,  808. 

Sheriff  must  specify  complain er*B  expenses,  808. 

expenses  recoTerable  out  of  county  rates,  808. 
SEQUESTRATIONS, 

nature  of  remedy,  812. 

sequestration  in  payment,  818. 

form  of  application,  818. 

inventory  of  effects,  814. 

proceedings  of  petition  opposed,  814. 

sale  of  sequestrated  effects,  814. 

reporting  sale,  816. 

sequestration  in  security,  816. 

register  of  sequestrations,  816. 

caveat  or  interdict  against  sequestration,  316. 

breach  of  sequestration,  816. 

sequestration  in  Small  Debt  Court,  884. 

sequestration  in  Debts  Recovery  Court,  841 . 
SERVICE  OF  HEIRS, 

jurisdiction  of  Sheriff,  808. 


INDEX.  cclxxxix 

SEKVICE  OF  HEIRS— co>i/mtt«/. 

form  of  petition,  809. 

publication  of  petition,  810. 

proceedings  under  petition,  810. 

competing  petitions,  811. 

opposing  petition,  811. 

appeal  to  Court  of  Session,  811. 

recording  and  extract,  812. 

reduction  of  service,  812. 
SERVICE  COPY.    See  Citation. 
SERVITUDE, 

Sheriff  can  decide  questions  of  servitude,  18. 
SHERIFF-COURTS, 

constitution  of,  1. 

judges  of,  1. 
SHERIFFS, 

appointed  by  Crown,  2. 

qualifications,  2.. 

of  Edinburgh  and  Lanark  must  reside  within  six  miles  of  Edin- 
burgh and  Glasgow  respectively,  2. 

other,  bound  to  attend  Court  of  Session,  2. 

and  hold  certain  Courts  annually  in  counties,  2.     | 

duties  have  changed,  practically  judges  in  appeals,  2. 

have  still  power  of  judging  in  first  instance,  2. 

must  do  so  annually  in  Small  Debt  Circuit  Courts,  8. 

where  office  vacant,  writs  issued  in  Substitute's  name,  45. 

powers  of,  on  appeal,  218. 
SHERIFF-SUBSTITUTE, 

appointed  by  Sheriff,  8. 

qualifications,  8. 

appointment  must  be  approved  of  by  Lord  President  and  Lord 
Justice-Clerk,  8. 

not  removeable  except  with  consent  of  Lord  President  and  Lord 
Justice-Clerk,  8. 

Appointment  subsists  notwithstanding  death  of  Sheriff,  8. 

prohibited  from  carrying  on  business  in  county,  4. 

bound  to  reside  in  county,  4. 

commissions  extend  over  whole  county,  4. 

have  power  to  do  every  judicial  act  which  might  be  done  by  Sheriff,  4. 

powers  pending  appeal,  219. 
SHERIFF-SUSTITUTES,  HONORARY 

appointed  by  Sheriff,  5. 

acts  during  temporary  absence  of  Sheriff-Substitute,  5. 

not  prohibited  from  performing  other  business,  6. 
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SHERIFF-SUBSTITUTES,  HONORARY— con/wwied. 

procurators  not  appointed  unless  in  exceptional  ciicnmsiances,  6. 

if  appointed  must  not  act  in  cases  in  which  interested,  5. 

removeable  at  pleasure  of  Sheri£f,  6. 

commissions  do  not  seem  to  fall  by  Sheriff  ceasing  to  hold  office,  5. 
SHERJFF-CLERK, 

appointed  by  Crown,  6. 

holds  office  cui  vitam  aut  culpam^  6. 

bound  to  do  duties  personally,  6. 

may  appoint  deputies  to  assist,  or  to  act  during  absence,  6. 

no  statutory  authority  for  this — ^numerous  statutes  recognise  ap- 
pointment, 6. 

prohibited  from  practising  directly  or  indirectly  before  Courts,  6. 

if  they  do,  proceedings  nuU,  6. 

prohibition  does  not  apply  to  personal  suits,  6. 

procurators  appointed  deputes  for  Small  Debt  Circuit  Courts  not 
disqualified  except  in  court  to  which  they  belong,  7. 
SHERIFF-OFFICER, 

admitted  by  Sheriff  on  petition,  9. 

examined  by  two  procurators  or  Sheriff,  9. 

writs  served  in  Sheriff-Courts  by,  9. 

act  daiyng  good  conduct,  10. 

dismissed  or  suspended  by  Sheriff  for  misconduct,  10. 

act  only  within  jurisdiction,  10. 

except  in  Small  Debt  actions,  10. 

in  some  cases  serve  Court  of  Session  writs,  10. 

regulations  as  to  admission.    See  Appendix, 
SHIPS,  ARRESTMENT  OF 

how  executed,  248. 

proceedings  in  connection  with,  248. 
SISTING  ACTIONS, 

power  of,  169. 

when  competent,  170. 

sist  may  be  recalled.  170. 

sisting  to  have  document  stamped,  171. 
SISTING  NEW  PARTIES, 

when  necessity  for  arises,  148. 

omitted  pursuers,  144. 

omitted  defenders,  145. 

parties  acquiring  interests,  146. 

mode  of,  147. 

time  for,  148. 

effect  of,  149. 
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SMALL  DEBT  COURT. 

concerned  only  with  actions  for  Bums  not  exceeding  £12,  88. 

jurisdiction,  822. 

nature  of  proceedings,  828. 

Small  Debt  Circuits,  82S. 

agents  in  Small  Debt  Courts,  824. 

what  actions  competent,  825. 

petitory  action,  826. 

summons,  825. 

citation,  826. 

arrestment  in  security,  826. 

decree  in  absence  and  reponing,  826. 

absolvitor  in  absence  and  rehearing,  827. 

remits  from  Ordinary  Court,  827. 

remitting  to  Ordinary  Court,  828. 

counter  claims,  828. 

hearing  and  evidence,  828. 

judgment  and  decree,  829. 

extract,  880. 

execution,  880. 

at  whose  instance,  880. 

execution  beyond  county,  881. 

poinding  and  sale,  881. 

imprisonment,  882. 

arrestment  in  execution,  882. 

furthcoming,  888. 

multiplepoinding,  884. 

sequestrations,  884. 

appeal  to  Circuit  Court,  854. 

what  review  competent,  867. 

reviewing  tribunal,  867. 

mode  of  taking  appeal,  867. 

jurisdiction  of  statutory  tribunal  privative,  868. 
SOLDIERS, 

are  cited  at  dwelling-place  occupied  when  at  home,  24. 
SPECIAL  ACTION, 

diiference  between  special  action  and  ordinary  action,  89. 
SPECIAL  FORMS  OF  ACTION, 

distinction  between  ordinary  and  summary  actions,  249. 

what  actions  may  begin  with  petition,  250. 

proceedings  in  petitions,  250. 

decrees  ad  facta  prattanda^  252. 
SPECIAL  REMEDIES, 

Sheriff  necessai^jly  gives  remedy  appropriate  to  jurisdiction,  21. 
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STAMPING  DOCUMENTS, 

process  sisted  for  purpose,  171. 
party  to  pay  expense  in  first  instance,  171. 
STATEMENT  OF  FACT.    See  Condescendence  and  Defences. 
STATUS. 

Sheriff  cannot  entertain  questions  of  rank  or  status,  16. 

cannot  pronounce  decree  of  divorce,  15. 

or  even  decree  of  separation  a  meraa  et  (horo,  16. 

or  decide  in  any  questions  depending  on  these  remedies,  15. 

cannot  deal  with  permanent  custody  of  children,  15. 

in  emergency  he  may  regulate  interim  custody,  15. 

in  aliment  cases  question  of  status  raised,  Sheriff  can  only  award 

interim  aliment,  15. 
SUM  SUED  FOR, 

must  be  definite,  49. 

payment  may  be  demanded  in  one  sum  or  by  instalments  at  the 

present  or  a  future  date,  49. 
everything,  however,  must  be  definite,  49. 
where  sum  due  in  virtue  of  special  Act  of  Parliament,  Act  rou«t 

be  set  forth,  52. 
SUMMONS, 

form  of,  given  in  Schedule  to  Act  1853,  44. 

runs  in  name  of  Sheriff,  44. 

Sheriff  appointed  to  more  than  one  county  should  be  addressed  to 

officers  of  county  where  issued,  44. 
office  of  Sheriff  vacant,  writ  in  name  of  Substitute,  45. 
pursuer  must  be  designed  so  as  to  point  him  out,  45. 
number  of  pursuers  not  limited,  provided  community  of  interest. 

45. 
pursuers  not  permitted  to  join  together  to  sue  on  separate  grounds, 

48. 
parties  suing  in  special  capacity,  title  must  be  set  forth,  45. 
executors  need  not  confirm  to  debt  till  before  extract,  46. 
title  must  be  complete  before  proceedings  commence,  46. 
action  sustained  at  instance  of  majority,  46. 
trustees  designed  in  like  manner,  46. 
pupil  without  tutors  raises  summons  in  own  name,  46. 
when  in  Court  curator  ad  litem  appointed,  46. 
company  may  be  sued  in  social  name,  46. 
if  name  descriptive,  three  partners  must  be  joined,  47. 
banking  companies  sue  as  regulated  by  special  Act  of  Parliament, 

47. 
companies  incorporated  under  Companies  Act  1862  sae  in  manner 

provided,  47. 
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SUMMONS— con<»nt«!rf. 

special  incorporating  Acts  should  be  consulted  before  framing 

summons,  47. 
defenders  must  be  designed  accurately,  47. 
must  be  no  room  for  doubt  as  to  person  intended,  47. 
competent  to  include  several  defenders  (not  exceeding  six)  on 

separate  grounds,  48. 
not  frequent  in  practice  except  in  removings,  48. 
not  suited  to  present  forms  of  pleading,  48. 
no  limit  to  number  of  defenders  sued  on  same  grounds,  48. 
defenders  sued  in  special  capacity,  character  must  be  set  forth, 

48. 
companies  sued  in  same  manner  as  they  sue,  49. 
demand  for  pajrment  must  be  definite,  49. 
defenders  liable  jointly  and  severally   must  be  so  concluded 

against,  49. 
grounds  of  action  must  be  set  forth,  49. 
rule  in  use  before  Act  1858,  49. 
subsequent  thereto,  60. 
well  to  specify  grounds  fully,  51. 
may  thus  save  necessity  for  condescendence,  51 . 
danger  of  inaccuracy  in  specification  of  grounds,  61. 
complete  statement  must  depend  on  nature  of  case,  51. 
often  difilcult  to  distinguish  between  details  of  proof  and  grounds 

of  action,  61. 
pursuer  muxt  set  forth  enough  to  make  summons  relevant,  61. 
summons  incomplete  in  grounds  of  action  may  in  certain  circum- 
stances be  amended,  52. 
sum  due  in  virtue  of  special  Act  of  Parliament,  Act  must  be  set 

forth,  62. 
well  to  insert  conclusion  for  expenses,  52. 
effect  where  omitted,  52. 
warrant  to  cite,  52. 
certification,  58. 
precept  to  arrest,  53. 
authentication,  58. 
amendments  of,  150. 
acts  regulating,  150. 

general  principles  on  which  matter  stands,  151. 
amendments  of  conclusions,  152. 
restricting  conclusions,  152. 
adding  to  the  grounds  of  action,  152. 
abandoning  grounds  of  action,  154. 
changing  grounds  of  action,  154. 
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time  for  making  amendments,  154. 

See  Amending  or  Adding  to  the  Pleadings — ExBCuroRa 
—  Trustees  —  Pupil  —  Tutors  —  Minos  —  Married 
Women. 
SUSPENSIONS, 

competent  to  limited  extent  in  Sheriff-Conrt,  817. 

debtor's  domicile  regulates  application,  817. 

caution  must  be  found,  817. 

procedure  necessary  after  caution,  817. 

appeal  to  Sheriff  from  Substitute,  818. 

when  suspension  competent,  864. 

proceedings  in  suspensions,  866. 

TAXATION, 

expenss  of  taxation,  120. 
See  Expenses. 
TAXATION  OF  AGENT'S  ACCOUNTS. 

Act  of  Sederunt  1889,  818. 

summary  application,  818. 

applies  only  to  accounts  in  actions,  818. 

and  where  liability  not  disputed,  818. 
TRANSFERENCE.    See  Action  of  Transference. 
TRUSTEES, 

of  deceased  party  competently  sued  before  Sheriff  of  county  where 
deceased  lived,  and  where  property  situated,  24. 

even  though  majority  reside  in  another  county,  24. 

where  trustees  sue,  46. 
TUTOR.    See  Pupil. 
TUTORS  AND  CHOOSING  CURATORS, 

choosing  curators,  819. 

curatorial  inventories,  820. 

act  of  curatory,  821. 

tutorial  inventories,  821. 

VACATION. 

Sheriff  may  pronounce  orders  of  all  kinds  during,  41. 
summary  causes  proceed  during,  in  same  way  as  during 
sion,  41. 

WARRANT  TO  CITE, 

names  place  for  defender  compearing,  52. 

six  days  inductee,  52. 
WITHDRAWING  APPEARANCE. 
See  Appearance. 
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WITNESSES— CITATION  OF 

certified  copy  interlocutor  ordering  proof  sufficient  warrant,  96. 

witnesses  in  another  county,  96. 

indorsation  of  interlocutor  by  sheriff-clerk,  96. 

if  witness  or  haver  be  required  to  produce  documents,  specification 

should  be  served,  96. 
forty-eight  hours'  notice  sufficient,  96. 
liable  in  fine  of  two  pounds  if  do  not  appear,  96. 
unless  reasonable  excuse  given  and  sustained,  96. 
on  failure  to  attend,  letters  of  second  diligence  issued,  96. 
witness  may  be  apprehended  under  letters,  96. 
no  objection  to  witness  that  he  appears  without  citation,  97. 
WITNESSES— EXAMINATION  OF 

witnesses  examined  one  by  one,  97. 

none  to  be  present  during  examination  of  others,  unless  Sheriff 

permit,  97. 
Court  has  discretion  to  admit,  97. 
no  objection  to  witness  that  he  has  been  present  by  permission  of 

Court,  98. 
or  with  consent  of  opposite  party,  98. 
witness  put  on  oath,  98. 
Roman  Catholic  now  sworn  in  usual  way,  98. 
affirmation  or  declaration  allowed,  98. 
children  under  twelve  years  not  sworn,  98. 
children  above  fourteen  in  general  sworn,  98. 
between  twelve  and  fourteen.  Judge  uses  discretion,  98. 
child  too  young  to  understand  obligation  to  be  truthful,  should 

not  be  examined,  98. 
Roman  Catholic  bound  to  tell  whole  truth,  98. 
witness  not  bound  to  disclose  matters,  knowledge  of  which  he  is 

legally  entitled  to  withhold,  99. 
witness  may  be  examined  in  initialibuSj  99. 
nature  of  such  examination,  99. 
examination-in-chief,  99. 
cross-examination,  extent  of,  99. 
re-examination,  extent  of,  99. 

agent  who  cross-examined,  not  entitled  to  second  cross,  99. 
Court  may  allow  him  to  clear  up  matters  left  in  doubt,  99. 
or  Sheriff  may  put  questions,  99. 
when  agents  have  finished  examination,  Court  may  put  questions, 

100. 
what  questions  competent,  100. 
must  be  relevant,  100. 
such  as  opposite  party  might  anticipate  from  nature  of  record.  100. 
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as  general  rule,  leading  questions  not  to  be  pat,  100. 

rule  however  to  be  applied  reasonably,  100. 

in  materia]  part  of  evidence,  leading  questions  prohibited,  100. 

in  cross-examining  they  are  permitted,  100. 

may  be  put  at  end  of  examination,  100. 

when  questions  in  general  form  have  been  answered,  100. 

where  allowed,  deposition  should  be  in  form  of  question  and  an- 
swer, 100. 

incompetent  to  mislead  witness,  100. 

competent  to  ask  witness  if  he  ever  made  different  statements,  101. 

if  he  deny,  it  may  be  proved,  101. 

when  witnesses  credit  to  be  destroyed,  he  must  be  examined  on 
special  points,  101. 

witnesses  only  examined  in  regard  to  facts.  101. 

cannot  be  asked  whether  they  know  things  happened,  101. 

in  general  cannot  be  asked  as  to  opinions,  101. 

or  as  to  matter  of  law,  101. 

questions  as  to  opinion  can  be  put  only  to  men  of  skill,  101. 

questions  of  law  can  be  put  only  to  foreign  lawyers  examined  as 
to  law  of  their  country,  lOl. 

competent  in  some  cases  to  ask  witness  his  impression,  101. 

but  only  impression  as  to  matter  of  fact,  102. 

impression  involving  element  of  opinion  inadmissible,  102. 

witness  may  be  allowed  to  make  use  of  notes  made  by  himself  at 
time,  102. 

notes  made  recently  or  by  others  inadmissible,  102. 

witness  objecting  to  produce  or  depone,  102. 

Sheriff  disposes  of  objection,  102. 

witness  may  appeal  to  Sheriff,  102. 

refusals  to  give  oral  evidence  disposed  of  in  same  way,  102. 

Sheriff  has  power  to  fix  witnesses'  expenses,  102. 

witness  may  be  recalled  at  discretion  of  judge,  103. 

evidence  must  be  recorded  by  Sheriff,  108. 

when  unavoidably  prevented  may  dictate  to  clerk,  103. 

must  be  in  form  of  narrative,  108. 

not  prevented  from  recording  any  particular  question  and  answer, 
108. 

documents  adduced  must  be  noted,  103. 

and  evidence  oral  or  written  tendered  and  rejected,  108. 

with  ground  of  such  rejection,  103. 

evidence  to  be  read  over  to  witness,  108. 

and  signed  by  him  if  he  can  write,  103. 

note  of  evidence  authenticated  by  Sheriff  and  clerk,  103. 


INDEX.  CCXCVll 

WITNESS.  EXAMINATION  OF-^continwd. 
and  forthwith  lodged  in  process,  103. 
Bheriff-clerk  marks  documents  admitted  in  evidence,  108. 
Sheriff  prohibited  from  adjourning  proof  except  on  special  cause 

shown,  108. 
closing  of  proof,  104. 

interlocutor  closing,  appoints  parties  to  debate,  104. 
additional  proof  can  only  be  allowed  on  petition,  106. 
proof  in  replication  still  competent  on  strong  grounds,  105. 
must  be  specially  applied  for,  105. 
how  cited  under  commission,  181. 

See  Commissions  to  take  Evidekcs — Pboop. 
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By  the  same  Author. 
A  New  Edition,  adapted  to  the  present  state  of  the  Law, 

OF  • 

THOMSON'S    TEEATISE 

ON  THE 

LAW  OP  BILLS  OP  EXCHANaE, 

PEOMISSORY  NOTES, 
BANK  NOTES,  BANK  CHEQUES,  &c. 

Ont  Vol.  Etoyal  8«o,  £1,  8«. 
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Bota'  Leading  Cases. 

Leading  Cases  in  the  Law  of  Scotland — Land  Rights.  Pre- 
pared from  the  original  pleadings,  arranged  in  systematic 
order,  and  elucidated  by  opinions  of  the  Court  never  before 
published.  By  the  late  Qeorgb  Ross,  Esq.,  Advocate,  Pro- 
fessor of  Scots  Law  in  the  University  of  Edinburgh.  Three 
Vols.,  royal  8vo.     Prite  £3,  8s. 

''  We  have  risen  from  their  study  with  the  conviction  that  by  their  pabUcatlerD 
the  learned  gestleman  has  nost  materially  oontribnted  to  (he  jarisprudenttil 
litai-atore  of  Us  country." — Law  Mao<uint. 

Kixmear*!  Digest  of  Appeal  Cases. 

Digest  and  AnalytiAl  index  of  tlie  Decisions  in  the  House 
of  Lords,  on  Appeal Trom  Scotland,  from  the  Union  till  Ses^ 
sion  1864.  By  John  Boyd  Kinmeak,  Esq.,  Advocate,  and  of 
Lincoln's  1%,  Barrister-at-Law.    8vo.,  Price  16s.  - 

"  We  do  not  hesitate  to  say  tliat  of  some  cases  his  Digests  are  the  most  aoea* 
rate  that  have  yet  appeared.**— Joumaf  ^  Airiiprudenot, 

"  The  '  Abstracts  '  are  for  the  mostfiaW  distinct,  clear,  neat  propositions,  Into 
irhlch  Mr  Kinnear,himself  has  endeavowKd  to  compress  the  subject  of  the  reports, 
regardless  of  the  rubrics  of  reporters,  we  book  is  a  valuable  book  ;  It  Is  of  course 
far  more  convenient  than  '  Shaw's  Digest'  is  for  the  discovery  |^House  of  Lords 
law,  and  it  Is  only  about  one-twelfth  part  the  pri^  of  Shaij^  foi9eal  and  putative 
volumes." — ScoUfMLn.  ^  ^ 

*'  There  has  been  a  hiatus  in  our  books  of  rArence  caused  by  the  abMDoe  of  a 
•complete  digest  of  these  cases.    Mr  ^nnear  now  vwy  effective^  sup|ies  fch|k 
want."— Ctottrairt.  •  ^  ^ 

KinTiear  on  Banlftuptoy.   Seoond  Edition.  ** 

A  Practical  Treatise  on  the  Law  of  Bankruptcy,  under  the 

existing  Statutes  in  Scotland ;  by  John  BoydKinneab,  Esq., 

Advocate,  and  of  Lincoln's  Inn,  Barrister-at-Law.     Seoond 

Edition,  8vo.     Price  15s. 

"  We  can  cordially  recommend  it  for  practical  use." — OUuQotif  JTefnkL 

"  This  practical  treatise  is  very  complete,  and  seems  to  want  nothing  essential 

to  a  book  of  reference."— Sboteman 

"  Unquestionably  the  best  of  the  treatises  on  this  Important  braadi  ct  the 

law."— VoumaZ  of  Juritprudenec 

Usmdes'  Leotnres  on  Cooveyanoing.  Ikird  Edition. 

Conveyancing  according  to  the  Law  of  Scotland,  being  the 
Lectures  of  the  late  Allan  Menzieb,  A.M.,  Professor  of 
Conveyancing  in  the  University  of  Edinburgh.  Third  Edi- 
tion, containing  Notes  on  tha  Titles  to  Land  (Scotland) 
AcU,  1858  and  1860,  other  enactments,  and  recent  deciaions. 
Royal  8vo.     Price  85s. 

Dnnoaa's  Entail  Digest 

Digest  of  Entail  Cases,  in^which  Deeds  of  EntaU  have  been 
challenged  on  the  ground  of  alleged  defects  in  the  Prohibitory 
or  Fencing  Clauses,  with  the  Clauses  founded  on,  and  the  judg- 
ments of  the  Court.  By  John  M.  Duncan,  Esq.,  Advocate. 
8vo.,  Price  98. 

Dnncaa*s  Entail  Ftocednre. 

Manual  of  Summary  Procedure,  under  the  Act  for  the  amend* 
ment  of  the  Law  of  fentail  in  Scotland  (11  and  12  Vict.,  eai». 
86),  and  Helative  Statutes  and  Acts  of  Sederunt  By  JoHM 
M.  Duncan,  Esq.,  Advocate.     One  Vol.  Bto.     Priee  128.  8d. 
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Ihonui  on  Judicial  Faeton.        «  r 

A  Treatise  on  Judi^a)  Fuclihrs,  CMtors  Bonis,  and  Managers 

.    of  Burghs,  with  Appesdix  of  Acts  of  iiarliamen t  and  Sedernn^ 

and  Kelativc  and  Practical  Fortiit«  By  Georqb  HuntesThoiai. 

Esq.,  Advocaj^.    Svo^  Price  Ifk.      ^ 

"Will  be  found  to  pres^  in  an  fl||essible  Arm  the  fraits  of  a  lifcnilhnn  Aad  ' 
cuefttl  examination  of  the  deeded  cMwand  v:ttk>u«Act8  of  ParliamenibeariiitMl 
ttiiVimportattSrancli  of  the  law /'-Voumai  ofjuHspntdenoe.  '  * 

Profeaior  More^i  Leetnres.  •       '         ■       ^ 

Lectares  on  the  Law  of  Scotland,  by  the  lata  John  S.  Mope, 
LL.D.,  Professor  of  Scots  Law  in  the  ^nivei^rfy  tf  Kdinbnrgh. 
Edited  by  John  M'Lakbn,  E||.,  Ad^cate.    TwoiVols.,  ro/il 
-  8vo.     Price  £2,  ^^l  / 

"We  think  those  Tolomes  emulated  t<^roY%not  only  to  the  Student  a  usefol  ^ 
introduction  to  the  principles  of  ft<iXaw  o^cotland.  put  alsoiip  be  in  tlwaJgeWes 
an  element  not  without  illiiiirtfaroe  in  th^ries  which  forms  the  fflHiutiooal 
literature  of  our  profession^ — Journal  oJ^utBpt  udence.    * 

"  Probably  there  is  noik:otch  law  bodi  extai^  in  which  Miwyer  la  so  sure  to 
find  something  on  any  subject  he  requires  to  r^p  to.  '  ^^  * 

hesitation  in  recommending  the  bog^o  lawyeij^ks  a : 
useful  addition  to  theanibJ^es.'*--^|krarU. 

Priqiiples  of  tjy  Law  of  Scotland,  by  J0M  'EMk^u  of  Cjr-' 
^     ^   noimr   A  Nei^^diUbn,  adapted  to  tlike  pf^se^  state  ^th4it 
"   Law,  J)y  John  GtTHBiE  Smith,  Esq.,  Advodro.'  ^ 

8vo.     Price  208. 
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Bobeitm*!  Bankers' Law.  Second  Edition.  •* 

v^  Handbook  of  Bankers'  Law,  Secoul  Edition,Msare^illyfe-. 
vised,  and  containing  a  nAr  chapter  on  Documtnt  Bills  aiid 
Fyeign  Credits,  by  Henky  Robebtson,  N.P;^  Bank  of  Scot* 
land.   4i|rown^vo.     Price  4s.  6d.  * 

ii  Wm  %e  found  nmlMfcnd  safe  as  a  Mlde  to  the  money  dealing  profession,"^— 
GlaMmWerald.  ^^  ^  ■  . 

''Tor  Scotland,  it  Is  the  most  ftliable  manual  we  haTa  upon  Ugfi  inatt«!li 
connected  with  ordinary  banUng  |pactlce.'--^««|^«. 

BnohB^an  on  Mndf .  '^ 

A  Treatise  on  th^Law  of  Teinds  or  Titbas,  by  Willum 

Buchanan,  ^|g.,  AdvoAte.    8vo.    Price  l«l  ^m 

'^  laoa  information  on  every  conceirable  paint  ootf| 
ptiQB  <^  property  ^|d  the  rigU||  of  th^phor^ 
tttlar."— JouniafflrvuriiprvdMM;       ^^ 


"The  reader  will 
nected  with  the  law  o! 
.the  heritor,  the  patron,' 
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'f  By  J.  AT  9i7NCAN,  Esq'.,  4|vocate,  Author  of  **  Digest  J^  > .  ^ 
•%    Entait Cases,'*  and  "  Mafiu^f  Sum m fry  Entail  Procednr^  .'.«    .  T 
•H^      Se^ilcl*Edition.  '»t       ^     n  %, 
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